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APPEN DI X—Continued 


Ex PARTE WALL. 
(107 U.S. 265 (1882)) 


A rule was made by the Circuit Court of the United States for the Southem 
District of Florida, which, after reciting that it had come to the knowledge of 
the court that W., an attorney of the court, did, on a day specified, engage jn 
and with an unlawful, tumultuous, and riotous gathering, he advising ang 
encouraging thereto, take from the jail of Hillsborough County, and hang by 
the neck until he was dead, one John, otherwise unknown, thereby showing 
such an utter disregard and contempt for the law which, as a sworn attorney, 
he was bound to support, as shows him to be totally unfitted to occupy such 
position: thereupon cited him to appear at a certain time and show cause 
why his name should not be stricken from the roll. The attorney appeared, 
and answered, denying the charge in mass, and excepting to the jurisdiction 
of the court, (1) because there was no charge against him under oath, (2) be 
cause the offence charged was a crime by the laws of Florida for which he 
was liable to be indicted and convicted. The court overruled the exceptions, 
and called a witness who proved the charge, showing that the hanging took 
place before the court-house door, during a temporary recess of the court; 
thereupon the court made an order striking W.’s name from the roll. On 
motion made here for a mandamus to compel the judge of that court to re 
verse this order, and he having answered the rule, showing the special cir 
cumstances of the case,— //eld,1. That although not strictly regular to 
grant a rule to show cause why an attorney should not be struck off the 
roll, without an affidavit making charges against him, yet that, under the spe- 
cial circumstances of this case, the want of such affidavit did not render the 
proceeding void as coram non judice. 2. That the acts charged against the 
attorney constituted sufficient ground for striking his name from the roll. 
8. That although, in ordinary cases, where an attorney commits an indictable 
offence, not in his character of attorney, and docs not admit the charge, the 
courts will not strike his name from the roll until he has been regularly in- 
dicted and convicted, yet that the rule is not an inflexible one ; that there may 
be cases in which it is proper for the court to proceed without such previous 
conviction; and that the present case, in view of its special circumstances, 
the evasive denial of the charge, the clearness of the proof, and the failure to 
offer any counter proof, was one in which the court might lawfully exercise 
its summary powers. 4. That the proceeding to strike an attorney from the 
roll is one within the proper jurisdiction of the court of which he is an at 
torney, and does not violate the constitutional provision which requires an 
indictment and trial by jury in criminal cases; that it is not a criminal pro 
ceeding, and not intended for punishment, but to protect the court from the 
official ministration of persons unfit to practise as attorneys therein. 5. That 
such a proceeding is not an invasion of the constitutional provision that no 
person shall be deprived of life, liberty, or property without due process of 
law; but that the proceeding itself, when instituted in proper cases, is due 
process of law. 6. That, as the court below did not exceed its powers in 
taking cognizance of the case, no such irregularity occurred in the proceed 
ing as to require this court to interpose by the writ of mandamus. 
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PETITION for mandamus. 
The case is fully stated in the opinion of the court. 


Mr. Charles W. Jones for the petitioner. 


Mr. JUSTICE BRADLEY delivered the opinion of the court. 

A petition was filed in this case by J. B. Wall for an alter- 
nate writ of mandamus to be directed to James W. Locke, dis- 
trict judge of the United States for the Southern District of 
Florida, to show cause why a peremptory writ should not issue 


to compel him to vacate an order made by him as such district 


judge, prohibiting said Wall from practising at the bar of said 
court, and to restore said Wall to the rights, privileges, and 
immunities of an attorney and proctor thereof. The petition 
set forth the proceedings complained of, and an order was made 
by this court requiring the judge to show cause why the prayer 
of the petition should not be granted. The rule to show cause 
has been answered, and we are now called upon to decide 
whether the writ ought to be granted. 

The proceedings of the court below for disbarring the peti- 
tioner were substantially as follows : — 

On the 7th of March, 1882, during a term of the said court, 
held at Tampa, Hillsborough County, Florida, the same court 
exercising both Circuit and District Court jurisdiction, J. W. 
Locke, the judge then holding said court, issued, and caused 
to be served upon the petitioner, the following order: — 


“Circurir Court or tHE U. §S., So. District or FLoripa. 
“Marcu Term, 1882. 


“Whereas it has come to the Knowledge of this court that one 
J.B. Wall, an attorney of this court, did, on the sixth day of this 
present month, engage in and with an unlawful, tumultuous, and 
riotous gathering, he advising and encouraging thereto, take from 
the jail of Hillsborough County, and hang by the neck until he was 
dead, one John, otherwise unknown, thereby showing such an utter 
disregard and contempt for the law and its provisions, which, as a 
sworn attorney, he was bound to respect and support, as shows him 
to be totally unfitted to occupy such position: 

“It is hereby ordered that said J. B. Wall be cited to appear 
and show cause by eleven o’clock Wednesday, the cighth instant, 
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why his name should not be stricken from the roll of attorneys, ang 
he be disbarred and prohibited from practising herein. 
“ (Signed) James W. Locke, District Judge, 
“Tampa, Fioripa, March 7, 1882.” 


Wall appeared in court at the return of this rule, ana, on the 
following day, filed a written answer, as follows: — 


“This respondent, now and at all times hereafter saving and re. 
serving to himself all and all manner of benefits of exception to the 
many errors, uncertainties, and imperfections in the said rule cop. 
tained, prays leave to object, as if he had demurred thereto, to the 
right, authority, or jurisdiction of this court to issue said rule and 
require him to answer it: 

“1st, Because said rule does not show that the matters therein 
charged took place in the presence of the court, or were brought to 
the knowledge of the court by petition or complaint in writing 
under oath; and, 

“2d, Because respondent is charged in said rule with a high 
crime against the laws of Florida not cognizable in this court, and 
for which, if proven, this respondent is liable to indictment and 
prosecution before the State court; but for answer to so much of 
said rule as this respondent is advised that it is material or proper 
for him to make answer to, answering, saith — 

“ He denies counselling, advising, encouraging, or assisting an un- 
lawful, tumultuous, and riotous gathering or mob in taking one 
John from the jail of Hillsborough County and causing his death 
by hanging in contempt and defiance of the law, or that he has 
been guilty of any unprofessional or immoral conduct which shows 
him to be unfitted for the position of an attorney and proctor of this 
court, as he is charged in the said rule. 

“Whereupon he prays to be hence dismissed, &c. 

“ (Signed) J. B. Watt.” 


The court overruled the exceptions to its jurisdiction, and 
called to the stand Peter A. Williams, the marshal of the dis 
trict, whose testimony, at the request of the respondent, was 
reduced to writing, and was as follows: — 


“ Peter A. Williams, being duly sworn to testify, says: — 

“T saw Mr. J. B. Wall and others come to Mr. Craft’s house 
about two o’clock, March 6th, and having already heard that 4 
sherift’s posse had been summoned to protect the jail, I thought by 
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the orderly manner they came in that it was the sheriff's posse com- 
ing for instructions. I was sitting on the end of the piazza, and 
did not go in the house, but sat there till they came out, thinking 
they had come for instructions. 

“When they came out I heard one of the party remark, ‘ We 
have got all out of you we want.” Mr. Wall was one of the party. 

“I then thought something was wrong; they all went out of the 
gate, and Mr. Craft after them, and I followed after them rather 
slowly, and when I got to the corner I saw the party coming out 
of the jail with the criminal, the man who was afterwards hanged. 
They carried him over the steps to the oak tree in front of the steps 
to the court-house. The crowd gathered around him, and some 
one threw the man down. I saw him then put on a dray, and 
afterwards pulled up on the tree. There was a crowd of about a 
hundred persons there. [I don’t think I could name any man in 
that crowd except the sheriff, who was there protesting, as 1 had 
come away from the crowd and was on the upper piazza of the 
court-house. I heard the man hollowing. He was put on a dray 
with a rope around his neck. The dray went off and he fell to the 
ground about ten feet from a perpendicular; then the crowd pulled 
the rope and he went up. The crowd had their backs towards me. 
I suppose I could have identified some one if I had thought to, but 
I was excited and did not notice who they were. I saw Mr. Wall 
coming from the jail with the prisoner until they crossed the fence ; 
then I did not see him any more until after it was over. I did not 
see him leave the crowd, though he might have done it without my 
seeing it. When going from the jail to the tree Mr. Wall, I think, 
had hold of the prisoner; he was beside him. 

“TI did not see him afterwards until the hanging was over, then 
the crowd had increased, perhaps, to 200 persons, and I went down 
to them to the plank-walk. 

“This was Monday of this week, the 6th of this month, I think, 
in Tampa, Hillsboro’ County. 

“T also saw Mr. Sparkham, the mayor of the city, protesting at 
the time of the hanging.” 


To cross-questions he says : — 


“When the man fell from the dray he fell his full length to the 
ground ; the rope was slack.” 


On the next day the court, after argument by respondent's 
counsel, made an order in the case, *‘ That J. B. Wall be pro- 
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hibited from practising at the bar of this court until a furthe | 


order herein.” 
The answer of Judge Locke to the rule granted by this cour 
to show cause why a mandamus should not issue, states : — 


“That during a session of the Circuit and District Courts of the 
United States at Tampa, in said Southern District of Florida, he, 
the said James W. Locke, presiding, on the sixth day of March, 
A. D. 1882, at the adjournment of said courts for dinner, at about 
one o’clock of said day, as he was passing from the court-house, g 
prisoner was being brought to the jail in the same yard by two off. 
cers; that upon his return to the court-house after dinner, in a little 
more than an hour, the dead body of the same prisoner hung from 
the limb of a tree directly in front of the court-house door; whereby 
he became personally informed of the commission of a most serious 
offence against the laws. The same afternoon he was informed of 
the active participation in said crime of one J. B. Wall, an attorney 
of said court, by an eye-witness in whom the most implicit confi 
dence could be placed, but who declined to make any charge or afi- 
davit of such fact on account of a fear of said Wall’s influence and 
the loca! feeling it would cause against him, the said witness, 

“That not only from the direct statements of eye-witnesses, but 
from numerous other sources, reliable information of like import 
was received; whereupon said J. B. Wall, your petitioner, was, on 
the said seventh day of March, during a session of the Circuit Court 
of the United States, in open court, charged in writing by the re 
spondent herein, as judge, with having, with an unlawful, tumulte 
ous, and riotous gathering, he advising and encouraging thereto, 
taken from the jail of Hillsborough County, and hanged to a tree 
by the neck until he was dead, a man to the court known only as 
John; and cited by rule served upon him to show cause by eleven 
o’clock a. mM. of the next day, the eighth day of said March, why 
his name should not be stricken from the roll of attorneys and he 
prohibited from practising in the U. S. courts of said district. 

“That at said time of return, said J. B. Wall appeared in person, 
and by counsel, and moved that whereas said rule had charged him 
with a criminal offence, indictable by the grand jury of the courts 
of the State, the matter be continued until after the meeting of such 
grand jury; and the matter was held under advisement by the 
court and continued until next day. 

“That at the opening of the court the next day, before any order 
had been made upon the pending motion, came said J. B, Wall, 
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and withdrew said motion for continuance, and filed answer demur- 
ring to the right of the court to issue the rule served upon him, be- 
cause [stating the contents of Wall’s answer], and demanded that 
proof be had of the matter charged. 

“That thereupon Peter A. Williams, Esq., U. S. marshal for said 
district, being duly sworn, testified as follows: [stating the testi- 
mony of Williams, as before given. ] 

«Whereupon J. B. Wall, being himself present and stating that 
he had no testimony to offer, and desiring to be heard by counsel, 
was so heard, and the court took the matter under consideration. 

« Afterwards, to wit, on the tenth day of March aforesaid, the 
matter having been fully and duly considered, it was ordered that 
J. B. Wall be prohibited from practising at the bar of Circuit or 
District Courts of this district until further order therein. 

«“ All of which matters are true, and as far as relate to the action 
of the court therein shown and set forth in the records of said 
court and the papers therein. 

“ And, further answering, he says that J. B. Wall at no time de- 
nied active participation in the hanging as charged, nor answered 
the spirit and substance of said charge. 

“That when the motion for continuance was withdrawn by him, 
and the demand made that proof be made of the charge, upon in- 
quiry your respondent ascertained that both the sheriff and mayor, 
who had alone opposed the action of the mob, and the only parties 
present not active participants, were absent from the city, and 
could not be summoned to testify without unadvisable delay; of 
all of which said J. B. Wall had knowledge. 

“That on account of the excited state of feeling existing at the 
time, the timidity of many, from the influential position of some of 
those engaged in the hanging, and the sympathy of others with the 
lynchers, it was not advisable to attempt to compel any resident of 
said city of Tampa who was found to have personal knowledge of 
the matter, to testify against said J. B. Wall. 

“That said J. B. Wall had every opportunity to explain his pres- 
ence and action in the matter as proven, if innocent, but made no 
attempt to do so. 

“That the evidence, although of but a single witness, for grounds 
already stated, was to your respondent positively conclusive beyond 
sreasonable doubt that said J. B. Wall had been guilty of active 
participation in a most immoral and criminal act, and a leader in a 
most atrocious murder, in defiance and contempt of all law and jus- 

tice, and had thereby shown himself unfitted to longer retain the 
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position of an attorney in any court over which your respondent 
might have the honor to preside. 

“Wherefore and upon which showing your respondent would 
most humbly submit to your Honors that said order prohibiting saiq 
J. B. Wall from practising as attorney should not be revoked noy 
he restored to the rights and privileges of an attorney of said 


courts 
“James W. Locke, 


“U. 8. Dis. Judge, So. Dis. Fla, 
“Kry West, Fua., Dec’r 2, 1882.” 


It will be perceived that the rule to show cause, which was 
served upon the petitioner, contained a definite charge of 
very heinous offence, and that an opportunity was given to 
him to meet it and to exonerate himself if he could do so. It 
would, undoubtedly, have been more regular to have required 
the charge to be made by affidavit, and to have had a copy 
thereof served (with the rule) upon the petitioner. But the 
circumstances of the case, as shown by the return of the judge, 
seem to us to have been sufficient to authorize the issuing 
of the rule without such an affidavit. The transaction in which 
the petitioner was charged with participating was virtually in 
the presence of the court. It took place in open day, in front 
of the court-house, and during a temporary recess of the actual 
session of the court; and the awful result of the lawless demon. 
stration was exhibited to the judge on his return to the court 
room. Under the intense excitement which prevailed, it is 
not wonderful that no person could be found willing to make 
a voluntary charge against the petitioner or any one else; and 
yet, the fact that he was engaged as one of the perpetrators 
was so notorious, and was brought to the judge’s knowledge by 
information so reliable and positive, that he justly felt it his 
duty to take official notice of it, and to give the petitioner an 
opportunity of repelling the charge. This was done in sucha 
manner as not to deprive him of any substantial right. The 
charge was specific, due notice of it was given, a reasonable 
time was set for the hearing, and the petitioner was not re 
quired to criminate himself by answering under oath. In Ez 
parte Steinman and Hensel, 95 Pa. St. 220, where the county 
court on its own motion had cited the parties before it for 
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publishing 4 gross libel upon the court, and had struck their 
names from the roll, though, on appeal, the order was reversed 
on other grounds, as to the mode of initiating the proceedings, 
Chief Justice Sharswood, delivering the opinion of the court, 
said: “* We entertain no doubt that a court has jurisdiction 
without any formal complaint or petition, upon its own motion, 
to strike the name of an attorney from the roll ina proper 
case, provided he has had reasonable notice, and been afforded 
an opportunity to be heard in his defence.” In the case of 
Randall v. Brigham, T Wall. 523, 589, which was an action 
for damages brought by an attorney against a judge for strik- 
ing his name from the roll unjustly and without authority, 
not having before him in making the order to show cause any 
charge of misconduct, except only a letter of a third person 
addressed to the grand jury; this court, speaking by Mr. Jus- 
tice Field, said: “ But the claim of the plaintiff is not correct. 
The information imparted by the letter was sufficient to put in 
motion the authority of the court, and the notice to the plain- 
tiff was sufficient to bring him before it to explain the trans- 
action to which the letter referred. The informality of the 
notice, or of the complaint by letter, did not touch the question 
of jurisdiction. The plaintiff understood from them the nature 
of the charge against him; and it is not pretended that the 
investigation which followed was not conducted with entire 
fairness. He was afforded ample opportunity to explain the 
transaction and vindicate his conduct.” 

Looking at all the circumstances of the present case, we are 
not prepared to say that the course which was pursued ren- 
dered the proceedings void, as being coram non judice. And 
since they were not void (though not strictly regular), and 
since no substantial right of the petitioner was invaded, we do 
not think that the mere form of the proceeding requires us to 
interpose by the extraordinary remedy of mandamus. 

The next question to be considered is, whether the facts 
charged against the petitioner constitute a legitimate ground for 
striking his name from the roll. Of this we think there can 
be no doubt. It is not contended but that, if properly proven, 
the facts charged are good cause for removal from the bar. A 
moment’s consideration will be sufficient to demonstrate this. 
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It is laid down in all the books in which the subject jg 
treated, that a court has power to exercise a summary jurisdic. 
tion over its attorneys to compel them to act honestly towards 
their clients, and to punish them by fine and imprisonment for 
misconduct and contempts, and, in gross cases of misconduct, 
to strike their names from the roll. If regularly convicted of 
a felony, an attorney will be struck off the roll as of course, 
whatever the felony may be, because he is rendered infamous, 
If convicted of a misdemeanor which imports fraud or dishon. 
esty, the same course will be taken. He will also be struck 
off the roll for gross malpractice or dishoriesty in his profession, 
or for conduct gravely affecting his professional character. In 
Archbold’s Practice, edition by Chitty, p. 148, it is said; 
* The court will, in general, interfere in this summary Way 
to strike an attorney off the roll, or otherwise punish him, for 
gross misconduct, not only in cases where the misconduct has 
arisen in the course of a suit, or other regular and ordinary 
business of an attorney, but where it has arisen in any other 
matter so connected with his professional character as to afford 
a fair presumption that he was employed in or intrusted with 
it in consequence of that character.’’ And it is laid down by 
Tidd that “ where an attorney has been fraudulently admitted, 
or convicted (after admission) of felony, or other offence 
which renders him unfit to be continued an attorney, or has 
knowingly suffered his name to be made use of by an unquali- 
fied person, or acted as agent for such person, or has signed a 
fictitious name to a demurrer, as and for the signature of a bar- 
rister, or otherwise grossly misbehaved himself, the court will 
order him to be struck off the roll.” 1 Tidd’s Practice, 89, 
ed. 9. Where an attorney was convicted of theft, and the crime 
was condoned by burning in the hand, he was nevertheless 
struck from the roll. ‘* The question is,” said Lord Mansfield, 
“ whether, after the conduct of this man, it is proper that he 
should continue a member of a profession which should stand 
free from all suspicion. . . . It is not by way of punishment; 
but the court in such cases exercise their discretion, whether a 
man whom they have formerly admitted is a proper person to 
be continued on the roll or not.” 

Now, what is the offence with which the petitioner stands 
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charged? It is not a mere crime against the law; it is much 
more than that. It is the prostration of all law and govern- 
ment; a defiance of the laws; a resort to the methods of 
vengeance of those who recognize no law, no society, no gov- 
ernment. Of all classes and professions, the lawyer is most 
sacredly bound to uphold the laws. Hes their sworn servant; 
and for him, of all men in the world, to repudiate and override 
the laws, to trample them under foot, and to ignore the very 
bands of society, argues recreancy to his position and office, 
and sets a pernicious example to the insubordinate and dan- 
gerous elements of the body politic. It manifests a want of 
fidelity to the system of lawful government which he has 
sworn to uphold and preserve. Whatever excuse may ever 
exist for the execution of lynch law in savage or sparsely set- 
tled districts, in order to oppose the ruffian elements which the 
ordinary administration of law is powerless to control, it cer- 
tainly has no excuse in a community where the laws are duly 
and regularly administered. 

But besides the character of the act itself, as denoting a 
gross want of fealty to the law and repudiation of legal govern- 
ment, the particular circumstances of place and time invest it 
with additional aggravations. The United States court was in 
session ; this enormity was perpetrated at its door; the victim 
was hanged on a tree, with audacious effrontery, in the virtual 
presence of the court! No respect for the dignity of the gov- 
ernment as represented by its judicial department was even 
affected ; the judge of the court, in passing in and out of the 
place of justice, was insulted by the sight of the dangling 
corpse. What sentiments ought such a spectacle to arouse in 
the breast of any upright judge, when informed that one of the 
officers of his own court was a leader in the perpetration of 
such an outrage? 

We have no hesitation as to the character of the act being 
sufficient to authorize the action of the court. 

A question of greater difficulty is raised as to the legality of 
proceeding in a summary way on a charge of this nature. It 
is strenuously contended that when a crime is charged against 
an attorney for which he may be indicted, and the truth of the 
charge is denied or not admitted by him, it cannot be made the 
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ground of an application to strike his name from the roll unti] 
he has been regularly convicted by a jury in a criminal pro. 


ceeding ; or, at least, that this is true, when the act charged | 


was not committed in his professional character. 

As, in urging this argument, much stress is laid upon the 
fact that the petitionet, by his answer, denied the charge cop. 
tained in the rule to show cause, it is proper to notice the 
manner in which this denial was made. The charge, as we 
have seen, was specific and particular: “ That J. B. Wall, an 
attorney of this court, did, on the sixth day of this present 
month, engage in and with an unlawful, tumultuous, and rio. 
tous gathering, he advising and encouraging thereto, take from 
the jail of Hillsborough County and hang by the neck until he 
was dead, one John, otherwise unknown, thereby showing an 
utter disregard and contempt for the law and its provisions,” 
&c. The denial of this charge was a mere negative pregnant, 
amounting only to a denial of the attending circumstances and 
legal consequences ascribed to the act. The respondent denied 
“counselling, advising, encouraging, or assisting an unlawful, 
tumultuous, and riotous gathering or mob in taking one John 
from the jail of Hillsborough County and causing his death by 
hanging, in contempt and defiance of the law.” He was not 
required to answer under oath, and did not do so. Yet, free 
from this restriction, he did not come out fully and fairly and 
deny that he was engaged in the transaction at all; but only 
that he did not engage in it with the attendant circumstances 
and legal consequences set out in the charge. Even the name 
of the victim is made a material part of the traverse. 

Upon such a special plea as this, we think the court was jus- 
tified in regarding the denial as unsatisfactory. It was really 
equivalent to an admission of the substantial matter of the 
charge. 

Nevertheless, the marshal of the court was called as a wit- 
ness, and clearly proved the truth of the charge; and no evi- 
dence was offered in rebuttal. The case, as it stood before the 
court, was as clear of all doubt as if the petitioner had ex- 
pressly admitted his participation in the transaction. 

It is necessary, however, that we should examine the au- 
thorities on the question raised by the petitioner, as to the 
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power of the court to proceed against him without a previous 
conviction upon an indictment. 

It has undoubtedly been held in some of the cases that where 
the offence is indictable, and the facts are not admitted, a reg- 
ular conviction must be had before the court will exercise its 
summary jurisdiction to strike the name of the party off the 
roll. At first view this was supposed to be the purport of 
Lord Denman’s judgment in the anonymous case reported in 
5 Barn. & Adol. 1088. That was a case of professional miscon- 
duct in pecuniary transactions. Lord Denman is reported as 
saying: The facts stated amount to an indictable offence. Is 
it not more satisfactory that the case should go to a trial? 
| have known applications of this kind after conviction, upon 
charges involving professional misconduct ; but we should be 
cautious of putting parties in a situation where, by answering, 
they might furnish a case against themselves, on an indictment 
to be afterwards preferred. On an application calling upon 
an attorney to answer the matters of an affidavit, it is not usual 
to grant the rule if an indictable offence is charged.” And 
the Solicitor-General, Sir John Campbell, who made the appli- 
cation in that case, being requested to look at the authorities, 
afterwards stated that he could find no precedent for it. In 
that case, however, the rule applied for was one requiring the 
attorney to answer cliarges on oath. On a similar application 
in a subsequent case charging perjury and fraud, Jn re , 
8 Nev. & Perry, 389, Lord Denman said: ** Would not an in- 
dictment for perjury lie upon these facts? We are not in the 
habit of interfering in such a case, unless there is something 
amounting to an admission on the part of the attorney, which 
would render the intervention of a jury unnecessary.” 

In another case in the Exchequer, Ez parte 








, 2 Dowl. 
P.C. 110, where an attorney had been sued in an action at law 
foran aggravated libel, and a verdict had been rendered against 
him with only one shilling damages; on an application being 
then made to strike him off the roll, Lord Lyndhurst said: 
“Have you any instance of such an application on a verdict 
for the same criminal act, but for which no criminal proceedings 
have been taken?” and intimated that if there was any such 
case, the rule would be granted, but added: “ Here there was 
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conflicting evidence at the trial, and it is doubtful whether the 
publication was brought home to the defendant ; and the jury 
seemed to have so considered it: ”’ and the rule was refused. 

But this matter was carefully reviewed by the Court of Ex. 
chequer in the subsequent case of Stephens v. J1il/, 10 Mee. & 
W. 28, where motion was made against an attorney who had 
conspired with others to induce a witness for the opposite party 
to absent himself from a trial, giving him money, &c. It was 
objected that the application to strike from the roll could not 
be heard on these charges without a conviction, inasmuch as a 
conspiracy is an indictable offence. Lord Abinger took a dis. 
tinction between a rule to show cause why an attorney should 
not be struck off the roll, and a rule calling on him to answer 
the matters of an affidavit with a view to strike him off the 
roll. The latter course he conceded would be improper, if the 
offence was indictable, because it would compel the attorney to 
criminate himself; but not so the former. for he might clear 
himself without answering under oath; and that this was all 
that Lord Denman meant in the case before him. Lord Abin- 
ger said that as long as he had known Westminster Hall, he 
had never heard of such a rule as that an attorney might not 
be struck off the roll for misconduct in a cause merely because 
the offence imputed to him was of such a nature that he might 
have been indicted for it; but he said that in the case of ap 
plications calling upon an attorney to answer the matters of 
an affidavit, he had known Lord Kenyon and Lord Elenbor- 
ough frequently say, You cannot have a rule for this purpose, 
because the misconduct you impute to the man is indictable; 
but you may have one to strike him off the roll. After notie- 
ing and explaining the language attributed to Lord Denman, 
as before stated, Lord Abinger adds: * If, indeed, a case should 
occur Where an attorney has been guilty of some professional 
misconduct for which the court by its summary jurisdiction 
might compel lim to do justice, and at the same time has been 
guilty of something indictable in itself, but not arising out of 
the cause, the court will not inquire into that with a view of 
striking him off the roll, but would leave the party aggrieved 
to his remedy by a criminal prosecution.” 


This expression, about leaving the party aggrieved to his 
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remedy by a criminal prosecution, is frequently found in the 
English cases, and has reference to the practice in that country 
of regarding the party injured by the perpetration of a crime 
as the proper person to prosecute the offender; and one, indeed, 
upon whom a duty, in some sort, rested to institute such prose- 
cution. The court would, therefore, hesitate to take any 
summary action against the offender which might remove the 
inducements the injured party would otherwise have for pro- 
ceeding criminally against him, and thus interfere with the 
course of justice. In this country, the prosecution of criminal 
offences is generally committed to the charge of a public officer, 
and sufficient emolument is attached to the duty of prosecution 
to secure its faithful performance. The same reason, therefore, 
does not exist here, as in England, for leaving it to the injured 
party to prosecute for the criminal offence. So far as the 
offender himself is concerned, it is true, the reason is equally 
strong against compelling him to answer under oath charges 
preferred against him, and in favor of giving him a trial by 
jury in all cases of doubt or of conflicting evidence. That a 
reluctance to interfere with the incentive to prosecute crimi- 
nally in these cases operated strongly upon the judicial mind 
in England, is manifest from the fact, that after a prosecution 
had been made, and the duty of the injured party had been 
performed, the courts never hesitated to strike the accused 
from the roll, if found guilty by a jury, even though judgment 
against him had been arrested, or reversed, or the offence had 
been pardoned or condoned, /tex v. Southerton, 6 East, 126; 
In the Matter of King, 8 Q. B. 129; In re Garbett, 18 C. B. 
403; thus showing that it is not a technical conviction which 
is required, but a fair effort on the part of the prosecutor to 
bring the offender to justice; coupled also with the fact that 
a jury is the most suitable tribunal for passing upon a question 
of fact depending upon conflicting evidence. 

Some expressions in the cases cited, including the remarks 
made by Lord Abinger in Stephens v. Hill, seem to imply 
that the summary jurisdiction will not be exercised where the 
charges made against an attorney affect only his general char- 
acter as such, and do not amount to malpractice in a particular 
cause. But subsequent decisions are to the effect that it is 
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properly extended to cases affecting his general character algo, 
Thus, in Le Blake, 3 El. & El. 34, an attorney was struck 
from the roll for having improperly collected the money due oy 
a mortgage which he had pledged as collateral security for g 
loan, and which he borrowed from the pledgee on some false 
pretence. On a rule to show cause and reference to the mas. 
ter, the facts were found to be truly charged; and although 
he was not acting as attorney in the matter, the court sus. 
pended his certificate for two years, on the general ground, as 
stated by Lord Chief Justice Cockburn, that where an attorney 
is shown to have been guilty of gross fraud, although not sueh 
as to render him liable to an indictment, nor committed by 
him while the relation of attorney and client was subsisting 
between him and the person defrauded, or in his character as 
an attorney, the court will not allow suitors to be exposed to 
gross fraud and dishonesty at the lands of one of its officers, 
And in a subsequent case, Jte Hill, Law Rep. 3 Q. B. 548, 
where an attorney acting, nut as such, but as clerk to a firm 
of attorneys, appropriated to his own use money which came 
to his hands on the sale of an estate; on a motion to. strike 
his name from the roll, it was objected that, as his offence was 
indictable, a conviction was necessary before this proceeding 
could be had. Lord Chief Justice Cockburn said: * No case 
has, so far as I am aware, come before the court under the pre- 
cise circumstances wnder which this case presents itself, namely, 
of an act of delinquency committed by an attorney’s clerk, who 
at the same time is an attorney, though at that time not act 
ing as such; but still I think, on every principle of justice, 
we ought not the less to entertain the application. . . . If the 
delinquent bad been proceeded against criminally upon the 
facts admitted by him, it is plain that he would have been 
convicted of embezzlement; and, upon that conviction being 
brought before us, we should have been bound to act. If there 
had been a conflict of evidence upon the affidavits, that might 
be a very sufficient reason why the court should not interfere 
until the conviction had taken place; but here we have the 
person against whom the application is made admitting the 


facts.” Mr. Justice Blackburn, in the same case, said: “I 
think when we are called upon, in-the exercise of our equitable 
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jurisdiction, to order an attorney to perform a contract, to 
pay money, or to fulfil an undertaking, there we have juris- 
diction only if the undertaking or the contract is made in his 
character of attorney, or so connected with his character of at- 
torney as to bring it within the power of the court to require 
that their officer should behave well as an officer. But where 
there is a matter which would subject the person in question 
to a criminal proceeding, in my opinion, a different principle 
must be applied. We are to see that the officers of the court 
are proper persons to be trusted by the court with regard to 
the interests of suitors, and we are to look to the character 
and position of the persons, and judge of the acts committed 
by them, upon the same principle as if we were considering 
whether or not a person is fit to become an attorney... . It 
should be considered whether the particular wrong done is 
connected with the character of an attorney. The offence 
morally may not be greater, but still, if done in the character 
of an attorney, it is more dangerous to suitors, and should be 
more severely marked. I agree that where it is denied that a 
criminal offence has been committed, the court ought not to 
decide on affidavits a question which ought to be tried before 
a jury.” 

This case is important as showing the latest consideration of 
the question by the English courts, and by the most eminent 
judges of those courts. 

The rule to be deduced from all the English authorities 
seems to be this: that an attorney will be struck off the roll if 
convicted of felony, or if convicted of a misdemeanor involving 
want of integrity, ever though the judgment be arrested or re- 
versed for error; and also (without a previous conviction) if he 
is guilty of gross misconduct in his profession, or of acts which, 
though not done in his professional capacity, gravely affect his 
character as an attorney: but in the latter case, if the acts 
charged are indictable, and are fairly denied, the court will not 
proceed against him until he has been convicted by a jury ; and 
will in no case compel him to answer under oath to a charge 
for which he may be indicted. 

This rule has, in the main, been adopted by the courts of 
this country ; though special proceedings are provided for by 
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statute in some of the States, requiring a formal information 
under oath to be filed, with regular proceedings and a trial by 
jury. The cases are quite numerous in which attorneys, for 
malpractice or other misconduct in their official character, and 
for other acts which showed them to be unfit persons to prac. 
tise as attorneys, have been struck from the roll upon a sum. 
mary proceeding without any previous conviction of a criminal 
charge. See, amongst others, the case of Niven, 1 Wheeler, 
Crim. Cas. 337, note; Ex parte Burr, id. 503; s. c. 2 Cranch 
C. C. 3879; In the Matter of Peterson, 3 Paige (N. Y.), 510; 
Ex parte Brown, 1 How. (Miss.) 303; In the Matter of Mills, 
1 Mich. 892; Hz parte Secombe, 19 How. 9; In re John Perey, 
36 N. Y. 651; Dickens’s Case, 67 Pa. St. 169; In re Hirst and 
Ingersoll, 9 Phil. (Pa.) 216; Baker v. Commonwealth, 10 Bush 
(Ky.), 592; Penobscot Bar v. Kimball, 64 Me. 140; Matter 
of George W. Wool, 36 Mich. 299; People v. Goodrich, 79 IN, 
148; Delano’s Case, 58 N. W.5; Ex parte Walls, 64 Ind. 461; 
In the Matter of Elitridye, 82 N. Y. 161. 

But where the acts charged against an attorney are not done 
in his official character, and are indictable, and not confessed, 
there has been a diversity of practice on the subject: in some 
cases it being laid down that there must be a regular indiet- 
ment and conviction before the court will proceed to strike him 
from the roll; in others, such previous conviction being deemed 
unnecessary. 

The former view is taken, or seems to be assumed, in the 
cases we will now cite. 

In an anonymous case, reported in 2 Halst. CN. J.) 162 
(1824), where the charge was larceny, the court refused the 
rule to strike off the roll, because the offence was indictable, 
and there had been no conviction. 

In The State v. Foreman, 3 Mo. 412, the court refused to dis 
bar an attorney for passing counterfeit money, knowing it to 
be counterfeit, and escaping from prison before being convicted 
therefor; the ground of refusal being that it was not a case 
within the Missouri statute, which required a conviction. Of 


course, being governed by the statute, this case is not in point. 
In Ex parte Fixher, 6 Leigh (Va.), 619 (1835), Fisher con- 
mented to a jury in a manner which the judge deemed grossly 
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unprofessional and disrespectful to the court; and on the next 
day, after reciting the circumstances, made an order suspend- 
ing his license for twelve months. This order was reversed by 
the Court of Appeals, on the ground that the party proceeded 
against must be regularly prosecuted by indictment or infor- 
mation, and found guilty by a jury. But as this decision was 
based upon a statute of Virginia, prescribing the course of pro- 
ceeding, it is no authority on the point in question. 

In The State v. Chapman, 11 Ohio, 430, an attorney had been 
charged with theft, and brought an action of slander therefor ; 
the defendant pleaded the truth in justification, and obtained a 
verdict establishing his defence. Upon this, a rule was granted 
against the attorney to show cause why he should not be struck 
off the roll. He proved explanatory circumstances; and the 
court held that the verdict in the civil action was not sufficient 
to establish the charge of larceny, and discharged the rule. 

In Beene v. The State, 22 Ark. 149, where the defendant had 
made an unwarrantable and atrocious personal attack upon the 
circuit judge for his action as judge; on application of the 
county bar to strike his name from the roll, the rule was 
granted ; but the Supreme Court of Arkansas reversed the 
order, on the ground that the proceedings were irregular, and 
not in pursuance of the statute, which required regular charges 
to be exhibited, verified by affidavit, and a time fixed for hear- 
ing. The court also held that where the offence is indictable, 
there must be a regular conviction before the party can be 
struck off the roll; if not indictable, he was entitled to be tried 
by a jury. This case seems to have been decided upon the 
statutes of Arkansas. 

In Ex parte Steinman and Hensel, 95 Pa. St. 220, the respond- 
ents published a libel against the judges of the Quarter Ses- 
sions of Lancaster County, Pennsylvania, accusing them of 
political motives in allowing a defendant to be acquitted. On 
being cited to show cause why they should not be struck off 
the roll, they took the ground, amongst other things, that they 
were charged with an indictable offence, and were entitled to a 
trial by jury. The court having made the rule absolute, they 
appealed, and the Supreme Court of Pennsylvania reversed the 
order. Chief Justice Sharswood, in delivering the opinion of 
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the court, said: “ No question can be made of the power of 4 
court to strike a member of the bar from the roll for official 
misconduct. . . . We do not mean to say that there may not 
be cases of misconduct not strictly professional, which would 
clearly show a person not to be fit to be an attorney, nor fit to 
associate with honest men. ‘Thus, if he was proved to be a 
thief, a forger, a perjurer, or guilty of other offences of the 
erimen fulsi. But no one, we suppose, will contend that for 
such an offence he can be summarily convicted and disbarred 
by the court without a formal indictment, trial, and conviction 
by a jury, or upon confession in open court.” Reference was 
then made to a provision in the Bill of Rights of the Pennsyl. 
vania Constitution of 1874, that ** no conviction shall be had jn 
any prosecution for the publication of papers relating to the 
official conduct of officers, &c., where the fact that such pub- 
lication was not maliciously or negligently made, shall be 
established to the satisfaction of the jury;” and it was held 
that this provision, at all events, entitled the parties toa jury 
trial. 

The cases now cited do undoubtedly hold, that where the 
offence charged is indictable and is committed outside of the 
attorney's professional employment or character, and is denied 
by him, a conviction by a jury should be had before the court 
will take action for striking his name from the roll. 

There are other cases, however, in which it is held that a 
previous conviction is not necessary. 

In £x parte Burr, 1 Wheeler, Criminal Cases, 503, s. ¢, 
2 Cranch C. C. 879, the Circuit Court of the District of Co 
lumbia struck Burr off the roll on charges made by Mr. Key, 
of various instances of malpractice, and also of dishonest con- 
duct, in procuring deeds of property from persons in distress, 
&c. Burr objected, amongst other things, that he was entitled 
to a trial by jury. The court examined witnesses, who were 
cross-examined by the defendant, and Chief Justice Cranch 
delivered an elaborate opinion, concluding by making the rule 
absolute for disbarring the accused, holding that proceedings 
by attachment, as for contempt and to purify the bar of un 
worthy members, are not within those provisions of the Consti- 
tution which guarantee a trial by jury. This case was brought 
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to the attention of this court on an application for a mandamus 
to compel the Circuit Court to restore Burr to the bar, and the 
writ was refused. The court, by Chief Justice Marshall, ex- 
pressed a disinclination to interpose unless the conduct of the 
court below was irregular or flagrantly improper ; as where it 
had exceeded its power or decided erroneously on the testi- 
mony ; and upon the testimony, it would be unwilling to inter- 
where any doubt existed. 

Fields v. The State, Mart. & Y. (Tenn.) 168, was the case 
of a constable (but placed upon the same ground as that of 
attorneys), and the charge was, extortion. The Supreme 
Court of Tennessee, by Catron, J., held that a previous con- 


| yiction was not necessary to enable the court below to sus- 


pend from office ; that the constitutional privilege of trial by 
jury for crime does not apply to prevent courts from punish- 
ing its officers for contempt, and to regulate them or remove 
them in particular cases; that removal from office for an in- 
dictable offence is no bar to an indictment; that it is a 
proceeding in its nature civil, and collateral to any criminal 
prosecution by indictment; and that, even if acquitted by a 
jury, the party could be removed if the court discovered from 
the facts proved on the trial that he was guilty of corrupt 
practices. 

In the subsequent case of Smith v. The State, 1 Yerg. (Tenn.) 
228, the charge was that the attorney had accepted a challenge 
in Tennessee to fight a duel, and had fought with and killed 
his antagonist in Kentucky, where an indictment had been 
found against him. He demurred to the charge, and judgment 
was given against him on the demurrer, that his name be 
struck from the roll. The Supreme Court of Tennessee held 
the charge to be sufficient; but that, instead of receiving a 
demurrer, the Circuit Court should have proceeded to take the 
proofs to ascertain the truth of the charge. The court, by 
Catron, J., said: “ The principle is almost universal in all 
governments, that the power which confers an office has also 
the right to remove the officer for good cause; the county 
court; constables, &c.; the senate; officers elected by the legis- 
lature and people ; in all these cases the tribunal removing is 


) of necessity the judge of the law and fact; to ascertain which, 
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every species of evidence can be heard, legal in its character, 
according to common-law rules, and consistent with our Con. 
stitution and laws. This court, the Circuit Court, or the count 
court, on a motion to strike an attorney from the rolls, has the 
same right, growing out of a similar necessity, to examine ey}. 
dence of the facts, that the senate of the State has when trying 
an impeachment. . . . The attorney may answer the charges 
in writing if he chooses, when evidence will be heard to su 
port or to resist them; or, if he does not answer, still the 
charges must be proved, or confessed by the defendant, before 
he can be stricken out of the roll.” The cause was thereupon 
remanded to the Circuit Court, to hear the proofs ; and it was 
declared that if the facts were proved as charged, it would be 
amply sufficient to authorize that court to strike the defendant 
from the roll, even though there had been no law in Tennessee 
for the suppression of duelling. 

Here, it will be observed, there was no conviction ; nothing 
but an indictment found in another State; and yet the Supreme 
Court of Tennessee held that the court below might lawfully 
proceed with the case. 

In Perry v. The State, 3 Greene (Iowa), 550, there were 
charges of misconduct as an attorney, and of perjury. The 
charge was dismissed for want of certainty; but as to the charge 
of false swearing, which it was contended could not be set up 
without a previous conviction, the court said that a conviction 
was not necessary. 

In re John Percy, 36 N. Y.651, an attorney was struck off the 
roll on the ground that his general reputation was bad, that he 
had been several times indicted for perjury, one or two of the 
indictments being still pending, and that he was a common 
mover and maintainer of suits on slight and frivolous pretexts. 
The order was affirmed on appeal. Some of the offences 
charged in this case were of an indictable character, and one 
point raised on the appeal was, that the court has no right to 
call upon an attorney to answer such charges, because it com- 
pels him to give evidence against himself. But to this the 
court answered that he is not compelled to be sworn, but may 
introduce evidence tending to show his innocence. 

In Penobscot Bar v. Kimball, 64 Me. 140, an attorney was 
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accused of misconduct, both in his professional character and 
otherwise, obtaining money by false pretences, and the like. 
He had also, many years before, been convicted of forgery of a 
deposition used in court, but had been pardoned. It was held 
that he was an unfit person to be an attorney, and he was 
struck from the roll. In this case indictable offences of which 
the party had not been regularly convicted were embraced in 
the charges against him. 

In Delano’s Case, 58 N. H. 5, an attorney, being collector of 
taxes for the town, appropriated the money to his own use, in- 
tending to return it; but failing to do so, he was struck from 
the roll. The offence in this case was clearly of an indictable 
character, and no conviction had been obtained against him in 
a criminal proceeding. 

In Matter of George W. Wool, 36 Mich. 299, a bill in equity 
having been filed against an attorney charging him with pro- 
curing a deed to himself by forgery or substitution of a paper, 
and a decree having been made against him, the court entered 
an order to show cause why he should not be struck from the 
roll, allowing him to present affidavits in exculpation; but no 
sufficient cause being shown against the rule, it was mate abso- 
lute. Here was an indictable offence, and no previous convic- 
tion; yet the court, upon the evidence it had before it, struck 
the party’s name from the roll. 

In Ex parte Walls, 64 Ind. 461, the charge was of forging 
an affidavit to obtain a change of venue in a cause pending in 
the court. Special proceedings were had under the statute of 
Indiana, and the party was struck off the roll. On error 
brought, it was objected that he should have been first regu- 
larly convicted of the crime by a prosecution on the part of the 
state. The court held that this is only true when the object is 
toinflict punishment, but not when it is to disbar the party, 
any more than when forgery is proved as a defence in a civil 
suit; that whilst a conviction would have authorized a disbar- 
ment, the proceeding to disbar might precede the criminal 
prosecution. ‘This case, it is true, was for malpractice as an 
attorney, and, therefore, may not be strictly in point; but the 
ground taken by the court was general, and applicable to all 
cases for which an attorney may be disbarred. 
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In the recent case of People v. Appleton, 15 Chicago Legal 
News, 241, where the charge against an attorney was for dig. 
posing of property held by him as a trustee, and appropriating 
the proceeds to his own use, but was not made out to the satis. 
faction of the court; it was observed, however, that whilst ag q 
general rule if an attorney is guilty of misconduct in his pri- 
vate character, and not in his official character as attorney, 
relief can only be obtained by a prosecution in a proper court, 
at the suit of the party injured, yet that “it is not to be held 
that there are no exceptions; that there are not cases in which 
an attorney’s misconduct in his private capacity merely, may 
be of so gross a character that the court will exercise the power 
of disbarment. ‘There is too much of authority to the contrary 
to say that.” 

From this review of the authorities in this country it is ap- 
parent, that whilst it may be the general rule that a previous 
conviction should be had before striking an attorney off the 
roll for an indictable offence, committed by him when not act- 
ing in his character of an attorney, yet that the rule is not an 
inflexible one. Cases may occur in which such a requirement 
would result in allowing persons to practise as attorneys, who 
ought, on every ground of propriety and respect for the admin- 
istration of the law, to be excluded from such practice. A 
criminal prosecution may fail by the absence of a witness, or 
by reason of a flaw in the indictment, or some irregularity in 
the proceedings; and in such cases, even in England, the pro- 
ceeding to strike from the roll may be had. But other causes 
may operate to shield a gross offender from a conviction of 
crime, however clear and notorious his guilt may be, —a pre- 
vailing popular excitement; powerful influences brought to 
bear on the public mind, or on the mind of the jury; and 
many other causes which might be suggested; and yet, all the 
time, the offender may be so covered with guilt, perhaps glory- 
ing in it, that it would be a disgrace to the court to be obliged 
to receive him as one of its officers, clothed with all the pres 
tige of its confidence and authority. It seems to us that the 
circumstances of the case, and not any iron rule on the subject, 
must determine whether, and when, it is proper to dispense 
with a preliminary conviction. If, as Lord Chief Justice 
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Cockburn said, the evidence is conflicting, and any doubt of 
the party's guilt exists, no court would assume to proceed sum- 
marily, but would leave the case to be determined by a jury. 
But where the case is clear, and the denial is evasive, there is 
no fixed rule of law to prevent the court from exercising its 
authority. 

The provisions of the Constitution, which declare that no 
person shall be held to answer for a capital or otherwise in- 
famous crime, unless on a presentment or indictment of a grand 
jury, and that the trial of all crimes, except in cases of im- 
peachment, shall be by jury, have no relation to the subject in 
hand. As held by the Supreme Court of Tennessee in Fields 
vy. The State (and the same view is expressed in other cases), 
the constitutional privilege of trial by jury for crimes does not 
apply to prevent the courts from punishing its officers for con- 
tempt, or from removing them in proper cases. Removal from 
office for an indictable offence is no bar to an indictment. The 
proceeding is in its nature civil, and collateral to any criminal 
prosecution by indictment. The proceeding is not for the pur- 
pose of punishment, but for the purpose of preserving the courts 
of justice from the official ministration of persons unfit to prac- 
tise in them. Undoubtedly, the power is one that ought 
always to be exercised with great caution ; and ought never to 
be exercised except in clear cases of misconduct, which affect 
the standing and character of the party as an attorney. But 
when such a case is shown to exist, the courts ought not to hes- 
itate, from sympathy for the individual, to protect themselves 
from scandal and contempt, and the public from prejudice, by 
removing grossly improper persons from participation in the 
administration of the laws. The power to do this is a rightful 
one; and, when exercised in proper cases, is no violation of 
any constitutional provision. 

It is contended, indeed, that a summary proceeding against 
an attorney to exclude him from the practice of his profession 
on account of acts for which he may be indicted and tried by a 
jory is in violation of the Fifth Amendment of the Constitution, 
which forbids the depriving of any person of life, liberty, or 
property without due process of law. But the action of the 
court in cases within its jurisdiction is due process of law. It 





2152 CIVIL RIGHTS—1959 


is a regular and lawful method of proceeding, practised from 
time immemorial. Conceding that an attorney’s calling or 
profession is‘his property, within the true sense and meaning 
of the Constitution, it is certain that in many cases, at least, 
he may be excluded from the pursuit of it by the summary 
action of the court of which he is an attorney. The extent of 
the jurisdiction is a subject of fair judicial consideration. ‘That 
it embraces many cases in which the offence is indictable jg 
established by an overwhelming weight of authority. This 
being so, the question whether a particular class of cases of 
misconduct is within its scope, cannot involve any constitu. 
tional principle. 

It is a mistaken idea that due process of law requires a plen- 
ary suit and a trial by jury, in all cases where property or per- 
sonal rights are involved. The important right of personal 
liberty is generally determined by a single judge, on a writ of 
habeas corpus, using affidavits or depositions for proofs, where 
facts are to be established. Assessments for damages and ben- 
efits occasioned by public improvements are usually made by 
commissioners in a summary way. Conflicting claims of cred- 
itors, amounting to thousands of dollars, are often settled by 
the courts on affidavits or depositions alone. And the courts 
of chancery, bankruptcy, probate, and admiralty administer 
immense fields of jurisdiction without trial by jury. In all 
eases, that kind of procedure is due process of law which is 
suitable and proper to the nature of the case, and sanctioned 
by the established customs and usages of the courts. “ Per- 
haps no definition,” says Judge Cooley, ‘is more often quoted 
than that given by Mr. Webster in the Dartmouth College 
ease: ‘ By the law of the land is most clearly intended the gen- 
eral law; a law which hears before it condemns; which pro- 
ceeds upon inquiry, and renders judgment only after trial. 
The meaning is that every citizen sliall hold his life, lib- 
erty, property, and immunities, under the protection of the 
general rules which govern society.’’’ Cooley’s Const. Lim. 


303. 


The question, what constitutes due process of law within the 
meaning of the Constitution, was much considered by this 
court in Davidson v. New Orleans, 96 U. S. 97; and Mr. 
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Justice Miller, speaking for the court, said: “It is not possi- 
ble to hold that a party has, without due process of law, been 
deprived of his property, when, as regards the issues affecting 
it, he has, by the laws of the State, a fair trial in a court of jus- 
tice, according to the modes of proceeding applicable to such a 
case.” And, referring to Murray’s Lessee v. Hoboken Land 
and Improvement Co., 18 How. 272, he said: ‘“‘ An exhaustive 
judicial inquiry into the meaning of the words ‘due process of 
law,’ as found in the Fifth Amendment, resulted in the unani- 
mous decision of this court, that they do not necessarily imply 
aregular proceeding in a court of justice, or after the manner 
of such courts.” 

We have seen that, in the present case, due notice was given 
to the petitioner, and a trial and hearing was had before the 
court, in the manner in which proceedings against attorneys, 
when the question is whether they should be struck off the roll, 
are always conducted. 

We think that the court below did not exceed its powers in 
taking cognizance of the case in a summary way, and that no 
such irregularity occurred in the proceeding as to require this 
court to interpose by the writ of mandamus. The writ of 
mandamus is, therefore, 


Refused. 


Mr. JUSTICE FIELD dissenting. 

Iam unable to concur with my associates in their disposi- 
tion of this case, and I will briefly state the grounds of my 
dissent. 

I appreciate to the fullest extent the indignation of the dis- 
trict judge at the lawless proceedings of the mob in his district 
in forcibly taking a prisoner from jail and putting him to 
death. There is no language of reprobation too severe for such 
conduct; for, however great the offence of the prisoner, the 
law prescribed its punishment and appointed the oflicers by 


' whom it was to be executed. The usurpation of their duties, 


ciel 


and the infliction of another punishment, were themselves the 
greatest of crimes, for which the actors should be held amena- 
ble to the violated laws of the State. 

I join, also, with the learned justice of this court who ex- 
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presses the views of the majority, in his denunciation of qj] 
forms of lawless violence; and I agree with him that the 
enormity of the offence is increased, when the violence is aided 
and encouraged by an attorney, bound by his oath of office to 
uphold the administration of justice in the established tribunals 
of the country. Nor can the offence be palliated by the state. 
ment of counsel, that the fury of the mob had been excited by 
the attempt of the victim of its violence to outrage the person 
of a young female. 

The question here is, not what indignation may justly be 
expressed for the alleged offence of the victim, or for that of 
his assailants; nor what should be done with a person thus 
guilty of participating in and encouraging the lawless proceed- 
ings of the mob: but in what way is his guilt to be determined; 
when does the law declare him guilty, so that the court may 
upon such established guilt proceed to inflict punishment for 
the offence and remove him from the bar. 

I do not think that the Circuit Court of the United States 
could declare the petitioner in this case guilty of a crime 
against the laws of Florida upon information communicated to 
its judge on the streets, and thereupon cite him to show cause 
why he should not be stricken from the roll of attorneys of the 
court and be disbarred from practising therein. 

And though the declaration of the court, upon what was 
assumed to have been the conduct of the petitioner, contained 
in the recital of the order directing the citation, be treated, 
contrary to its language, merely as a charge against him, and 
not as a judgment upon his conduct, I cannot think that the 
court had authority to formulate a charge against him of 
criminal conduct not connected with his professional duties, 
upon the verbal statements of others, made to its judge outside 
of the court and without the sanction of an oath. And I can- 
not admit that upon a charge thus formulated the petitioner 
could be summarily tried. In no well-ordered system of juris 
prudence, by which justice is administered, can a person be 
tried for a criminal offence by a court, the judge of which is 
himself the accuser. 


The first proceeding disclosed by the record is the following 
order : — 
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“Crecoit Court or THE U. S., Sournern District or Fiorina, 
Marcy Term, 1882. 


« Whereas it has come to the knowledge of this court that one 
J. B. Wall, an attorney of this court, did, on the sixth day of this 
present month, engage in and with an unlawful, tumultuous, and 
riotous gathering, he advising and encouraging thereto, to take 
from the jail of Hillsborough County, and hang by the neck until 
he was dead, one John, otherwise unknown, thereby showing such 
an utter disregard and contempt for the law and its provisions, 
which, as a sworn attorney, he was bound to respect and support, 
as shows him to be totally unfitted to occupy such position: It is 
hereby ordered that said J. B. Wall be cited to appear and show 
cause, by eleven o'clock Wednesday, the eighth instant, why his 
name should not be stricken from the roll of attorneys, and he be 
disbarred and prohibited from practising herein. 


“James W. Locke, 
“Tampa, FLroripa, March 7, 1882. District Judge.” 


How these matters came to the knowledge of the court is not 
here disclosed, but in the return of the judge to the alternative 
writ of mandamus from this court we are enlightened on this 
point. He states that on the 6th of March, 1882, on the ad- 
journment of the court for dinner, in passing from the court- 
house he saw a person brought to the jail by two officers ; that 
on his return to the court-house, a little over an hour after- 
wards, he saw the dead body of the prisoner hanging from a 
tree in front of the court-house door, whereby he became per- 
sonally informed of the commission of a most serious offence 
against the laws. He also states that on the same afternoon 
“he was informed of the active participation in said crime of 
one J. B. Wall, an attorney of said court, by an eye-witness in 
whom the most implicit confidence could be placed, but who 
declined to make any charge or affidavit of such fact on account 
of a fear of said Wall’s influence and the local feeling it would 
cause against him, the said witness; that not only from the 
direct statements of eye-witnesses, but from numerous other 
sources, reliable information of like import was received ; 
whereupon said J. B. Wall, the petitioner, was, on the said 
seventh day of March, during a session of the Circuit Court of 
the United States, in open court, charged in writing by the 
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respondent herein, as judge, with having, with an unlawful, 
tumultuous, and riotous gathering, he advising and encouraging 
thereto, taken from the jail of Hillsborough County, anq 
hanged to a tree by the neck until he was dead, a man to the 
court known only as John.” 

Here we have the words of the judge himself, that he acted 
upon the statements of parties, whose names are not given, nor 
is their language. His own conclusions as to their import, 
credibility, and weight are all that is furnished. The state. 
ments thus made to him were not evidence before the court for 
any purpose whatever; and would not justify its action upon 
any subject over which it has jurisdiction. Suppose that he 
was called to the stand, and asked why he had made the charge 
against the petitioner, and what his knowledge was on the sub- 
ject. He could only have answered, “I can state nothing of 
my own knowledge; I can merely repeat what others have 
said to me; they decline to make any charge themselves ; they 
will not confront the accused; but I have implicit confidence 
in their statements, though they will not verify them by oath.” 
And yet, upon these outside, ex parte, unsworn sayings of 
others, who will not face the accused and whose words are not 
given, he directs an order to be entered in the Circuit Court 
reciting — not that the petitioner is charged by others, — not 
that it appears by the sworn reports of eye-witnesses, — but 
that “it has come to the knowledge of the court”’ that the 
petitioner had engaged in ‘an unlawful, tumultuous, and riotous 
gathering, he advising and encouraging” the same, to take a 
person from the county jail and hang him by the neck until he 
was dead, thus showing an utter disregard and contempt for the 
law and its provisions, and himself to be totally unfitted to 
occupy the position of an attorney of the court. 

This is not a charge against the petitioner either in form or 
language, but a declaration of his guilt in advance of a hearing, 
founded upon what is termed ‘* knowledge of the court.” For 
this declared guilt he is summoned to show cause why he 
should not be disbarred. According to the return of the judge, 
the recital in the order is not correct. No such matter as is 
there stated ever came, in any legal way, to the knowledge of 
the court. Information which he gathered in conversation 
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with others, rumors on the streets, statements communicated 
outside of the court-room, secret whisperings of men who dare 
not or will not speak openly and verify their statements, do not 
constitute such “knowledge of the court’”’ as to ntake it the 
basis of judicial proceedings affecting any one’s rights. Were 
not this the case, no man’s rights would be safe against the 
wanton accusation of parties on the streets, whose stories might 
reach the ear of the judge. 

The petitioner appeared upon the citation, and objected to 
the authority and jurisdiction of the court to issue the rule and 
require him to answer it, first, because the rule did not show 
that the matters there charged took place in the presence of 
the court, or were brought to its knowledge by petition or com- 
plaint in writing, under oath; and, second, because he was 
charged in the rule with a high crime against the laws of 
Florida, not cognizable by the court, and for which, if proven, 
he was liable to indictment and prosecution before the State 
court. 

The petitioner also denied counselling, advising, encourag- 
ing, or assisting an unlawful, tumultuous, and riotous gather- 
ing, or mob, in taking the person named from the jail of the 
county and causing his death by hanging, or that he had been 
guilty of any unprofessional or immoral conduct which showed 
him to be unfit for the position of an attorney of the court. 

The court overruled the objections, and called a witness to 
prove the participation of the prisoner in the crime alleged. 
The testimony of this witness, which was reduced to writing, 
is contained in the record. It is to the effect that he saw the 
petitioner and others go to the sheriff’s house on the 6th of 
March, and, having heard that a sheriff’s posse had been sum- 
moned to protect the jail, he thought, by their orderly manner, 
that they were the posse going for instructions; that when they 
came out he heard one of the party remark, *“ We have got all 
ef you we want;’”’ that he then thought something was wrong, 
and followed them, and saw them coming out of the jail with 
the prisoner; that the petitioner was with the prisoner, walked 
beside him, and, witness thinks, had hold of him until they 
crossed the fence, that after that he did not see the petitioner 
any more until the matter was all over. The witness further 
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testified that he could not name any man in the crowd, which 
numbered over a hundred, except the sheriff; that he wag 
excited and did not notice who they were. He did not see the 
petitioner leave the crowd, though he might have done so with. 
out the witness seeing him. Upon this uncertain, insufficient, 
and inconclusive testimony, which does not show a participa- 
tion of the petitioner in “ advising and encouraging ”’ the law- 
less proceedings, and is consistent with his opposition to them, 
the judge was entirely satisfied. His language on the subject is: 

“That the evidence, although of but a single witness, for 
grounds already stated, was to your respondent positively con- 
clusive beyond a reasonable doubt that said J. B. Wall had 
been guilty of active participation in a most immoral and 
criminal act, and a leader in a most atrocious murder, in defi- 
ance and contempt of all law and justice, and thereby shown 
himself unfitted to longer retain the position of an attorney in 
any court over which your respondent might have the honor 
to preside.” 

Nothing could more plainly illustrate the wisdom of the rule 
that the accuser should not be the judge of the accusation. 
The judge very naturally felt great indignation at the lawless 
proceedings of the mob in hanging the prisoner, and, as he 
states, had heard reports inculpating the petitioner as a par- 
ticipant therein. His indignation, whether arising from. such 
reported participation or otherwise, must have possessed him 
when he had the petitioner before him, for nothing else can 
explain the extraordinary conclusion he reached upon the 
testimony taken. That testimony shows merely a mingling of 
the petitioner with the crowd engaged in the unlawful pur. 
pose; it does not necessarily show his participation in the 
execution of that purpose. There was no evidence that he 
encouraged the proceedings. There was no evidence as to 
what he did say to the crowd. He may have advised against 
their action. The witness said nothing on the subject, nor did 
he see the petitioner after the crowd reached the fence. The 
petitioner was not seen at the execution, nor is there any evi- 
dence that he was present; and yet, the vague testimony of 
this excited witness, as to matters entirely consistent with 
innocence, is held by the judge “ to be positively conclusive 
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beyond a reasonable doubt” that the petitioner was guilty of 
active participation in a criminal act and “a leader in a most 
atrocious murder.” 

There are some other things also in the return of the judge 
which are outside of the record of proceedings in the Circuit 
Court, and inconsistent with them, as that the petitioner de- 
manded that proof should be made of the matter charged. His 
main position was that the court had no jurisdiction to require 
him to answer at all, because charged in the rule with a crime 
against the laws of Florida, not cognizable in that court, and 
for which, if proven, he was liable to indictment and conviction 
in the State court, —a position inconsistent with a demand of 
proof of the charge. 

Objection is taken here—though not taken in the court 
below — to the form of the petitioner’s denial to what is termed 
the charge of the judge, it being called by my brethren a neg- 
ative pregnant. This is, indeed, a singular objection, in view 
of the fact that there was, in truth, as already said, no formal 
charge againt the petitioner. The court assumed, and declared 
that it had come to its knowledge, that he was guilty of a pub- 
lic offence which unfitted him to be an attorney, and called 
upon him to show cause why he should not be disbarred for it. 
If the court had such knowledge a denial by him was useless, 
and the taking of testimony on the subject an idle proceeding. 
He might have replied to the judge who constituted the court: 
“Who made you a judge to affirm my guilt, in advance of hear- 
ing, upon street rumors? I decline to answer you at all, you 
having thus prejudged and condemned me.” With what pro- 
priety could the court have then proceeded ? What legal reason 
could it have given for its action? I am unable to perceive 
that it could have given any. 

Treating, however, the preannounced judgment of the court 
as a charge, the answer of the petitioner might have been more 
general than it was. It was sufficiently specific to meet all the 
rules of pleading in criminal cases; and I do not think that the 
nicety exacted in an answer to a bill of discovery in a chancery 
suit was required. It was enough that the answer was a denial 
of the offence alleged, and could in no way be tortured into any 
admission of guilt. 
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But apart from the consideration of the form of the peti. differe 


tioner’s answer, or the weight to be given to the evidence of would 
the excited witness, I cannot assent to the doctrine that, by of pe’ 
virtue of any power which a court possesses over attorneys, it ought 
can try one for a felony upon a proceeding to disbar him. The they : 
Constitution of the United States and of every State has made the p 
it a part of the fundamental law of the land that * no person acribe 
shall be held to answer for a capital or otherwise infamons , only 
crime unless on a presentment or indictment of a grand jury,” ment. 


except in cases arising in the land or naval forces, or in the held 


militia, when in actual service in time of war or public danger, and : 
A felony is an infamous crime. No person charged therewith | by th 
can be held to answer therefor; that is, can, in any other form | — erenc 


of proceeding, be required to explain his conduct or vindicate lishe 
his action. This provision excludes an inquiry, and, of course, not t 
any possible punishment for an imputed crime, except upon a want 
conviction under such presentment or indictment. If a party there 
is otherwise tried and punished, the constitutional guaranty is 


) toa 

violated in his person. cours 
If one court can, upon information communicated to its This 
judge, in any other than a legal way, that a public offence has | bya 
been committed by an attorney, call upon him to show satis. In 
factorily that the charge is unfounded or be disbarred, so may _ of a 
all courts which have the power to admit attorneys, and, of futil 
course, this court. And what a spectacle would be presented / whic 
if, upon reports like those in this case, or even upon written offic 
charges, that attorneys in different parts of the country have limi! 
committed murder, burglary, forgery, larceny, embezzlement, | __ thin 
or some other public offence, they could be cited here to answer sym 
summarily as to such charges without being confronted by their | _ brac 
accusers, without previous indictment, without trial by jury, of t 
and, of course, without the benefit of the presumptions of inno- patl 
cence which accompany every one until legally convicted. E 
With what curious and wondering eyes would such proceedings Con 
be watched, when A. should be summoned from one part of the hon 
country on a charge of murder, B. from another part of the cout 
country on a charge of burglary, C. from another part on a pore 
charge of larceny, D. from still another on a charge of having by i 


violated his marriage vows, and others on charges embracing edu 
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different felonies! Such proceedings would be scandalous, and 
would shock every one who regards with favor the guarantees 
of personal rights in the Constitution. They would not and 
ought not to be tolerated by the country; and yet how would 
they differ from the case before us? It is no excuse to say that 
the punishment inflicted upon the petitioner is not that pre- 
scribed by the law for the public offence charged, and that it is 
only the latter which requires previous presentment or indict- 
ment. The Constitution declares that “no person shall be 
held to answer” for any infamous offence, that is, to explain 
and justify his conduct upon such a charge, except when made 
by the presentment or indictment of a grand jury, without ref- 
erence to the punishment that may follow on its being estab- 
lished. That instrument looks to the substance of things, and 
not to mere forms. Its purpose is to protect every one against 
wanton complaints of the commission of a public offence. It 
therefore confides the power of accusation for such an offence 
to a specially constituted body; and interdicts all trial, and, of 
course, all punishment, except upon its formal presentation. 
This interdict would be of little protection if it could be evaded 
by a mere change in the extent or nature of the punishment. 

In the test oath case from Missouri we have an illustration 
of an attempt to evade a constitutional inhibition, and of its 
futility. That State had in 1865 adopted a new constitution, 
which prescribed an oath to be taken by persons filling certain 
offices and trusts and pursuing various vocations within its 
limits. They were required to deny that they had done certain 
things, or by act or word had manifested certain desires and 
sympathies. The oath, divided into its separate parts, em- 
braced thirty distinct affirmations respecting the past conduct 
of the affiant, extending even to his words, desires, and sym- 
pathies. 

Every person unable to take this oath was declared by the 
Constitution incapable of holding in the State “any office: of 
honor, trust, or profit under its authority, or of being an officer, 
councilman, director or trustee, or other manager of any cor- 
poration, public or private, now existing or hereafter established 
by its authority, or of acting as a professor or teacher in any 
educational institution, or in any common or other school, or of 
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holding any real estate or other property in trust for the use of 
any church, religious society, or congregation.” 

And every person, at the time the Constitution took effect, 
holding any of the offices, trusts, or positions mentioned, wag 
required, within sixty days thereafter, to take the oath ; and, if 
he failed to comply with this requirement, it was declared that 
his office, trust, or position should ipso facto become vacant, 

No person, after the expiration of the sixty days, was per- 
mitted, without taking the oath, “ to practise as an attorney or 
counsellor-at-law,’’ nor after that period could “any person be 
competent, as a bishop, priest, deacon, minister, elder, or other 
clergyman, of any religious persuasion, sect, or denomination, 
to teach, or preach, or solemnize marriages.”’ 

Fine and imprisonment were prescribed as a punishment for 
holding or exercising any of “ the offices, positions, trusts, pro- 
fessions, or functions” specified, without having taken the oath; 
and false swearing or affirmation in taking it was declared to 
be perjury, punishable by imprisonment in the penitentiary. 

A priest of the Roman Catholic Church was indicted in a 
Circuit Court of Missouri and convicted of the crime of teach- 
ing and preaching as a priest and minister of that religious 
denomination, without having first taken the oath, and was 
sentenced to pay a fine of $500, and to be committed to jail 
until the same was paid. On appeal to the Supreme Court of 
the State the judgment was affirmed, and the case was brought 
on error to this court. It was plain that if the power existed 
in the State to exact from parties this oath respecting their 
past conduct, desires, and sympathies, as a condition of their 
being permitted to continue in their vocations, or to hold cer- 
tain trusts, it might be used, and, on occasions of excitement 
to which all communities are subject, would be used to their 
oppression and even ruin. The State might require such oath 
for any period of their past lives, might call upon them to af- 
firm whether they had observed the Ten Commandments, or 
had discharged any particular civil or moral duty, or had en 
tertained any particular sentiments, or desires, or sympathies, 
as a condition of their being allowed to engage in one of the 
ordinary pursuits of life, in a profession, trade, or business. It 
might impose conditions which individuals and whole classes in 
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the community would be unable to comply with, and thus de- 
prive them of civil and political rights. Under this form of 
legislation no oppression can be named which might not have 
been effected. 

A large portion of the people of Missouri were unable to 
take the oath. It was, therefore, contended that the clauses of 
its Constitution which required priests and clergymen to take 
and subscribe the oath as a condition of their being allowed to 
continue in the exercise of their professions, and preach and 
teach, operated upon those who could not take it as a bill of 
attainder within the meaning of the provision of the Federal 
Constitution prohibiting the States from passing bills of that 
character. With respect to them the clauses amounted to a 
legislative deprivation of their rights. 

It was also contended that in thus depriving priests and 
clergymen of the right to preach and teach, the clauses im- 
posed a penalty for some acts which were innocent at the time 
they were committed, and increased the penalty for other acts 
which at the time constituted public offences, and in both par- 
ticulars violated the provision of the Federal Constitution pro- 
hibiting the passage by the States of an ez post facto law. 

On the other hand, it was contended that the provisions of 
the Constitution of Missouri exacting the oath mentioned, 
merely prescribed conditions upon which members of the polit- 
ical body might exercise their various callings; that bills of 
pains and penalties, which are included under the head of bills 
of attainder, and ez post facto laws, are such as relate exclu- 
sively to crimes and their punishments; that they are in terms 
acts defining and punishing crimes and designating. the persons 
to be affected by them, and do not bear any resemblance to the 
provisions of the Constitution of Missouri. 

There was much force in the objections thus urged to the 
position that the clauses in the Missouri Constitution consti- 
tuted a bill of attainder and an ez post facto law; and had the 
court looked to the form rather than to the substance of things, 
they must have prevailed. But the court did not thus limit 
its view. It regarded the constitutional guarantees as apply- 
ing wherever private rights were to be protected against legis- 
lative deprivation, whatever the form of the legislation. And 
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it could not perceive any substantial difference between legis. 
lation imposing upon parties impossible conditions as to past 
conduct for the enjoyment of existing rights, and legislation in 
terms depriving them of such rights, or imposing as a punish. 
ment for past conduct the forfeiture of those rights. It there. 
fore adjudged the clauses of the Missouri Constitution jn 
question to be invalid on both grounds urged, as a bill of at. 
tainder and an ex post facto law. They accomplished precisely 
what the most formal enactments of that nature would haye 
done, and were, therefore, in like manner prohibited. “The 
legal result,”’ said the court, ‘‘must be the same, for what can. 
not be done directly cannot be done indirectly. The Constitu- 
tion deals with substance, not shadows. Its inhibition was 
levelled at the thing, not thename. It intended that the rights 
of the citizen should be secure against deprivation for past con- 
duct by legislative enactment, under any form, however dis- 
guised. If the inhibition can be evaded by the form of the 
enactment, its insertion in the fundamental law was a vain and 
futile proceeding.” 

I have been thus particular in the statement of the Cum- 
mings case, for it seems to me that the rule of construction 
there applied should be-extended so as to protect the citizen 
from answering in any form, or being punished in any way, for 
an infamous offence, except, as the Constitution prescribes, on 
a presentment or indictment of a grand jury. Here, under 
the form of a civil proceeding, a party is summoned to answer, 
and is punished for an alleged criminal offence, to try which 
the Circuit Court has confessedly no jurisdiction, and which is 
in no way connected with his professional conduct. The pro- 
tection of the Constitution should not be thus lost, though the 
punishment be not one prescribed by statute, but one resting 
in the discretion of the court. I know, of course, that this 
court has, with the exception of two of its members, been 
entirely changed in its personnel since the Cummings case was 
decided. I am the only living member of the majority of the 
court which, sixteen years ago, gave that judgment. I would 
fain hope, however, that this change may not lead to a change 
in the construction of clauses in the Constitution intended for 
the protection of personal rights, even though its present mem- 
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bers, if then judges, might not have assented to the decision, 
and however much they may be disposed to follow their own 
peculiar views where rights of property only are involved. I 
am of opinion that all the guarantees of the Constitution de- 
signed to secure private rights, whether of person or property, 
should be broadly and liberally interpreted so as to meet and 
protect against every form of oppression at which they were 
aimed, however disguised and in whatever sbape presented. 
They ought not to be emasculated and their protective force 
and energy frittered away and lost by a construction which 
will leave only the dead letter for our regard when the living 
spirit is gone. 

What, then, are the relations between attorneys and coun- 
sellore-at-law and the courts; and what is the power which the 
latter possess over them; and under what circumstances can 
they be disbarred? There is much vagueness of thought on 
this subject in discussions of counsel and in opinions of courts, 
Doctrines are sometimes advanced upholding the most arbi- 
trary power in the courts, utterly inconsistent with any manly 
independence of the bar. The books, unfortunately, contain 
numerous instances where, for slight offences, parties have 
been subjected to oppressive fines, or deprived of their offices, 
and, consequently, of their means of livelihood, in the most 
arbitrary and tyrannical manner. The power to punish for 
contempt — a power necessarily incident to all courts for the 
preservation of order and decorum in their presence — was for- 
merly so often abused for the purpose of gratifying personal 
dislikes, as to cause general complaint, and lead to legislation 
defining the power and designating the cases in which it might 
be exercised. The act of Congress of March 2, 1831, c. 99, 
limits the power of the courts of the United States in this 
respect to three classes of cases: first, where there has been 
misbehavior of a person in the presence of the court or so near 
thereto as to obstruct the administration of justice; second, 
where there has been misbehavior of any officer of the court in 
his official transactions; and, third, where there has been diso- 
bedience or resistance by any officer, party, juror, witness, or 
other person to any lawful writ, process, order, rule, decree, or 
command of the court. The power, as thus seen, —so far as 
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the punishment of contempts is concerned, — can only be exer. 
cised by the courts of the United States to insure order and 
decorum in their presence; faithfulness on the part of their 
officers in their official transactions; and obedience to their 
lawful orders, judgments, and process. Ez parte Robinson, 19 
Wall. 505. 

The power to disbar attorneys in proper cases, though not, 
perhaps, affected by this law, is not to be exercised arbitrarily 
or tyrannically. Under our institutions arbitrary power over 
another’s lawful pursuits is not vested in any man nor in any 
tribunal. It is odious wherever exhibited, and nowhere does 
it appear more so than when exercised by a judicial officer 
toward a member of the bar practising before him. 

Attorneys and counsellors-at-law —and the two characters 
are in this country generally united in the same person —are 
officers of the court, admitted to be such by its order upon eyi- 
dence that they possess sufficient learning to advise as to the 
legal rights of parties, and to conduct proceedings in the courts 
for their prosecution or defence, and that they have such fair 
private characters as to insure fidelity to the interests intrusted 
to their care. The order of admission, as said in the Garland 
ease, is the judgment of the court that they possess the requi- 
site qualifications of learning and character, and are entitled to 
appear as attorneys and counsellors and to conduct causes 
therein. Thenceforth they are responsible to the court for 
professional misconduct and entitled to hold their offices dur- 
ing good behavior. 4 Wall. 333, 387. 

Their office, as was also said in the same case, is not held as 
a matter of grace and favor. The right which it confers is 
something more than a mere license, revocable at the pleasure 
of the court. It is a right of which they can be deprived only 
by its judgment for moral or professional delinquency. 

The oath which every attorney and counsellor is required to 
take on his admission briefly expresses his duties. It is sub 
stantially this: that he will support the Constitution of the 
United States, and “‘ conduct himself as an attorney and coun- 
sellor of the court uprightly and according to law.” This im- 
plies not only obedience to the Constitution and laws, but that 
he will, to the best of his ability, advise his clients as to their 
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legal rights, and will discharge with scrupulous fidelity the 
duties intrusted to him; that he will at all times maintain the 
respect due to the courts and judicial officers; that he will con- 
form to the rules prescribed by them for his conduct in the 
management of causes; that he will never attempt to mislead 
them by artifice or any false statement of fact or intentional 
misstatement of the law, and will never employ any means for 
the advancement of the causes confided to him except such as 
are consistent with truth and honor. So long as he carries out 
these requirements of his oath he will come within the rule of 
“good behavior,” and no complaint of his professional standing 
can be made. The authority which the court holds over him 
and the exercise of his profession extends so far, and so far 
only, as to insure a compliance with these requirements. It is 
for a disregard of them, therefore, that is, for professional de- 
linquency, and the loss of character for integrity and trust- 
worthiness, or, in other words, for moral delinquency, which a 
disregard of them manifests, that the court will summarily act 
upon his office and disbar him. In other words, the summary 
jurisdiction of the court in this respect will only be exercised : 
first, for misconduct of the attorney in cases and matters in 
which he has been employed or consulted professionally, or 
matters in which, from their nature, it must be presumed he 
was employed by reason of his professional character; and, 
second, for such misconduct outside of his profession as shows 
the want of that integrity and trustworthiness which is essen- 
tial to insure fidelity to interests intrusted to him profession- 
ally. The commission of a felony or a misdemeanor involving 
moral turpitude is of itself the strongest proof of such miscon- 
duct as will justify an expulsion from the bar; but the only 
evidence which the court can receive of the commission of the 
offence, when it is not admitted by the party, is a record of 
his conviction. Of this I shall presently speak. 

When the charge against the attorney is of misconduct in 
his office, and that involves, as it sometimes may, the commis- 
sion of a public offence, for which he may be prosecuted crim- 
inally, the inquiry should proceed only so far as to determine 
the question of professional delinquency, and he should be left 
tothe proper tribunals for the punishment of the crime com- 
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mitted. And on such an inquiry no answer will be required of 
him which would tend to his crimination. Thus, to illustrate, 
if he has collected money for his client, and has not paid it 
over, the court, upon appropriate complaint, will order him to 
be cited to show cause why he should not pay it. If, upon the 
citation, a sufficient reason is not given for the retention of the 
money, the court will enter an order directing him to pay it 
immediately or by a day designated. Should he still refuge, 
he may then be disbarred for disobedience to the order and 
for the professional delinquency thereby involved; but for the 
offence of embezzlement or other crime, committed in the re. 
tention of the money, he will be turned over to the criminal 
courts. Or, take the case suggested on the argument: shoukd 
an attorney, in the course of a trial, get into a personal colli- 
sion with the opposing counsel or with a witness, and assault 
him with a deadly weapon, or kill him, the court would un. 
doubtedly require the offender to show cause why he should 
not be expelled from the bar for the violence, disturbance, and 
breach of the peace committed in its presence. It would be 
sufficient to justify expulsion that he had so far forgotten the 
proprieties of the place and the respect due to the court as to 
engage in a violent assault in its presence. But for the trial 
of the offence of committing a deadly assault, or for the homi- 
cide, he would be turned over to the criminal courts. Or, take 
another case mentioned on the argument, where an attorney 
has presenfed a false affidavit, or represented as genuine a fic- 
titious paper. The use of such documents, knowing their char- 
acter, is a fraud upon the court, an attempt to deceive it, and 
constitutes such professional misconduct as to justify the im- 
position of a heavy fine upon him or his temporary suspension 
or expulsion from the bar, without reference to the materiality 
of the contents of the false affidavit or of the fictitious paper; 
but for the crimes involved in their use he should be sent to 
the proper tribunals, because he cannot be tried therefor, ona 
motion to punish him for a contempt or to disbar him. 

It is because of this limitation upon the extent of judicial 
inquiry into such matters that a proceeding for purely profes 
sional misconduct against an attorney may be taken in any 
way which will sufficiently apprise him of the grounds upon 





been | 


ving 





er 


oC 8 & ee ee 


1 


\- 


CIVIL RIGHTS—1959 2169 


which it is founded, and afford him an opportunity to be 
heard. It is not as thus limited a criminal proceeding in any 
proper sense, requiring full and formal allegations with the 
precision of an indictment. As said in Randall v. Brigham, 
where a letter of a party defrauded, laid before a grand jury 
and communicated by its direction to the court, was the foun- 
dation of proceedings against an attorney: “ Such proceedings 
are often instituted upon information developed in the progress 
of a cause, or from what the court learns of the conduct of the 
attorney from its own observation. Sometimes they are moved 
by third parties upon affidavit ; and sometimes they are taken 
by the court upon its own motion. All that is requisite to 
their validity is that when not taken for matters occurring in 
open court, in the presence of the judges, notice shall be given 
to the attorney of the charges made, and opportunity afforded 
him for explanation and defence. The manner in which the 
proceeding shall be conducted, so that it be without oppression 
or unfairness, is a matter of judicial regulation.” 7 Wall. 523, 
640. The objection here is that this recognized limitation 
upon judicial inquiry in such cases is exceeded, and the civil 
proceeding is made the means of inflicting punishment for a 
criminal offence in no way connected with the party’s profes- 
sional conduct. 

When the proceeding to disbar an attorney is taken for mis- 
conduct outside of his profession, the inquiry should be con- 
fined to such matters, not constituting indictable offences, as 
may show him unfit to be a member of the bar; that is, as not 
possessing that integrity and trustworthiness which will insure 
fidelity to the interests intrusted to him professionally, and to 
the inspection of any record of conviction against him for a 
felony or a misdemeanor involving moral turpitude. It is not 
for every moral offence which may leave a stain upon charac- 
ter that courts can summon an attorney to account. Many 
persons, eminent at the bar, have been chargeable with moral 
delinquencies which were justly a cause of reproach to them; 
some have been frequenters of the gaming-table, some have 
been dissolute in their habits, some have been indifferent to 
their pecuniary obligations, some have wasted estates in riotous 
living, some have been engaged in broils and quarrels distarb- 
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ing the public peace; but for none of these things could the 
court interfere and summon the attorney to answer, and if hig 


conduct should not be satisfactorily explained, proceed to dis. | 


bar him. It is only for that moral delinquency which consigtg 


in a want of integrity and trustworthiness, and renders him ap | 


unsafe person to manage the legal business of others, that the 
courts can interfere and summon him before them. He is diy 
barred in such case for the protection both of the court and 
of the public. 

A conviction of a felony or a misdemeanor involving moral 
turpitude implies the absence of qualities which fit one for an 
office of trust, where the rights and property of others are con. 
cerned. The record of conviction is conclusive evidence on 
this point. Such conviction, as already said, can follow only 
a regular trial upon the presentment or indictment of a grand 
jury. It cannot follow from any proceeding of the court ong 
motion to disbar, for the reason already given, that no one can 
be required to answer for such an offence except in one way, 
If a party indicted is, upon trial, acquitted, the court cannot 
proceed to retry him for the offence upon such a motion. He 
may answer, after acquittal, that he never committed the of- 
fence, and that no tribunal can take any legal proceeding 
against him on the assumption that he had been wrongfully 
acquitted. And what the court cannot do after acquittal it 
cannot do by such a proceeding before trial. If the court, 
after acquittal, can still proceed for the alleged offence, as a 
majority of my brethren declare it may, and call upon him to 
show that he is not guilty or be disbarred, there is a defect 
in our Constitution and laws which has, up to this day, re 
mained undiscovered. Hitherto it has always been supposed 
that the record of acquittal of a public offence, after a trial by 
a jury, was conclusive evidence, at all times and in all places, 
of the party’s innocence. This doctrine, until to-day, has been 
supposed to be immovably embedded in our jurisprudence. 

There are many cases in the books where the view I have 
taken of the authority of the court over attorneys and coun- 
sellors-at-law is recognized and acted upon. In a case in the 
Supreme Court of New Jersey, 2 Hals. (N. J.) 162, reported 
without a name out of respect to the friends of the party im- 
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plicated, an application was made on behalf of members of the 
bar for a rule that a certain attorney show cause why his name 
should not be stricken from the rolls, upon an allegation that 
he had been guilty of larceny. The moving party stated in 
his application that it was a matter of notoriety that the attor- 
ney had purloined books, to a considerable amount, from per- 
sons who were at the time in court and ready, when called 
upon, to substantiate the charge. The counsel, therefore, on 
behalf of members of the bar, called upon the court to relieve 
them from the reproach of having the man attached to their 
profession, and from the disgrace of being compelled, in their 
professional duties, to have intercourse with one with whom 
they would be ashamed to associate in private life; and that 
the court had undoubtedly the power to grant the rule, for, as 
it was essential to the admission of an attorney that he should 
be of good moral character, it must be equally essential that 
he should continue to be such. But the Chief Justice said: 
“The offence of which it is alleged this man has been guilty is 
neither a contempt of court nor does it fall within the denomi- 
nation of malpractice. It would appear to me, therefore, that 
he must be first convicted of the crime by a jury of his coun- 
trymen before we can proceed against him for such an offence ; 
for, suppose he should be brought to the bar and should say he 
was not guilty, we could not try the fact.” 

The case was then taken under advisement, and at a subse- 
quent day the court said, speaking by the Chief Justice: “ We 
have reflected upon this case,and do not see how we can do 
anything in it, because the court seems to be confined to cases 
of malpractice or to crimes which are in the nature of crimen 
fal, and of which there has been a conviction.” Justice 
Ford, of the court, added: “An attorney may be struck off 
the roll, first, for a breach of the rules of the court; second, for 
breach of any of his official duties; third, for all such crimes 
and misdemeanors as affect his moral character. But in this 
third class of cases we cannot proceed in the ordinary way ; 
there ought always to be a previous conviction before this court 
can interfere. All the cases cited sanction this distinction, 
except the case from the District of Columbia, which is anoma- 
lous.” The rule was, therefore, refused. 
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In Ex parte Steinman and Hensel, 95 Pa. St. 220, the par. 
ties, members of the bar of Lancaster County, in Pennsylvania, 
were editors of a newspaper published in the county. In one 
of its numbers an article appeared which charged that the judge 
of the Court of Quarter Sessions of the county had decided 
a case wrongfully from motives of political partisanship. The 
court thereupon sent for the parties, and on their appearance 
they admitted that they were editors of the paper and that as 
such they were responsible for the publication. The court 
then entered a rule upon them to show cause why they should 
not be disbarred and their names stricken from the roll of at. 
torneys for misbehavior in their offices. To this rule they 
answered, setting up, among other things, that if the charge 
was that they had published a libellous article, it was that they 
had committed an indictable offence, not in the presence of 
the court, or while acting as its officers, and therefore could 
not be called upon to answer the rule until they should have 
been tried and convicted, according to law, for the offence; and 
that the court was not competent to determine in that form of 
proceeding that they did unlawfully and maliciously publish, 
out of court, a libel upon the court, and to hear and determine 
disputed questions of fact involving the motives of the parties 
and the official conduct of the court. The rule, however, was 
made absolute, and the names of the parties were ordered to be 
stricken from the roll of attorneys. They then took the case 
on writ of error to the Supreme Court of the State, where 
the judgment was reversed, and it was ordered that the parties 
be restored to the bar. Chief Justice Sharswood, in deliver- 
ing the opinion of the court, said : — 

“No question can be made of the power of a court to strike 
a member of the bar from the roll for official misconduct in or 
out of court. By the seventy-third section of the act of April 
14, 1834, it is expressly enacted that ‘if any attorney-at-law 
shall misbehave himself in his office of attorney he shall be 
liable to suspension, removal from office, or to such other pen- 
alties as have heretofore been allowed in such cases by the laws 
of this Commonwealth.’ We do not mean to say — for the case 
does not call for such an opinion — that there may not be cases 
of misconduct not strictly professional which would clearly 
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show a person not to be fit to be an attorney, nor fit to asso- 
ciate with honest men. Thus, if he was proved to be a thief, 
a forger, a perjurer or guilty of other offences of the crimen 
falsi. But no one, we suppose, will contend that for such an 
offence he can be summarily convicted and disbarred by the 
court without a formal indictment, trial, and conviction by a 
jury, or upon confession in open court. Whether a libel is an 
offence of such a character may be a question, but certain it is 
that if the libel in this case had been upon a private individual, 
or upon @ public officer, such even as the district attorney, the 
court could not have summarily convicted the defendants and 
disbarred them.”’ p. 237. 

A similar doctrine obtains in the courts of England. Thus, 
in a case in 5 Barn. & Adol. 1088, the Solicitor-General of 
England moved the Court of King’s Bench for a rule calling on 
two attorneys of the court to show cause why they should not 
be struck off the roll, on affidavits charging them with profes- 
sional misconduct in certain pecuniary transactions. Lord 
Denman, the Chief Justice, replied: “ The facts stated amount 
to an indictable offence. Is it not more satisfactory that the 
case should go to a trial? I have known applications of this 
kind, after conviction, upon charges involving professional mis- 
conduct ; but we should be cautious of putting parties in a sit- 
uation where, by answering, they might furnish’ a case against 
themselves, on an indictment to be afterwards preferred. On 
an application calling upon an attorney to answer the matters 
of an affidavit, it is not usual to grant the rule if an indictable 
offence is charged.” The court, however, desired the Solicitor- 
General to see if any precedent could be found of such an 
application having been granted. The Solicitor-General after- 
wards stated that he had been unable to find any, and the rule 
was discharged. My brethren are mistaken in supposing that 
in this case the attorneys were required to answer under oath 
the charges made. 

In re . 3 Nev. & P. 389, a motion was made to the Court 
of Queen’s Bench to strike an attorney off the roll on an 
afidavit alleging a distinct case of perjury by him. The at- 
torney had sworn to the sum of £874 as the expenses of wit- 
nesses, which was reduced before the master to £47. It was 
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contended that the court could exercise its summary jurisdig. 
tion on the ground of the perjury. But the Chief Justice pe 
plied: “ Would not an indictment for perjury lie upon these 
facts? We are not in the habit of interposing in such a case, 
unless there is something amounting to an admission on the 
part of the attorney which would render the interposition of g 
jury unnecessary.” The moving counsel answered that there 
was enough in the affidavit to show a distinct case of perjury, 
but that there was no admission. The rule was, therefore, 
refused. 

To the same purport are numerous other adjudications, and 
their force is not weakened by the circumstance that it is algo 
held that it is no objection to the exercise of the summary ju. 
tisdiction of the court that the conduct constituting the delin. 
quency, for which disbarment is moved, may subject the party 
to indictment. When such is the case he is not required to 
answer the affidavits charging the official delinquency, for no 
one can be compelled to criminate himself, and the court con 
fines its inquiry strictly to such acts as are inconsistent with 
the attorney's duty in his profession. It looks only to the pro 
fessional conduct of the attorney, and acts upon that. 

In Stephens v. Hill, which was before the Court of Excheg- 
uer, a distinction was drawn between the misconduct of an 
attorney outsrde of a proceeding in court which might subject 
him to an indictment, and such misconduct committed by him 
in a proceeding in court. For the former no motion to disbar 
would be entertained; for the latter the motion would be 
heard. There an attorney for the defendants had persuaded 
a material witness for the plaintiff to absent himself from the 
trial of the cause, and had undertaken to indemnify him for 
any damage he might sustain for so doing. Upon affidavits 
disclosing this matter, application was made to disbar the at- 
torney. It was objected that the court would not exercise its 
summary jurisdiction when the misconduct charged amounts 
to an indictable offence, as was the conspiracy in which the 
attorney was engaged. But the Chief Baron, Lord Abinger, 
answered that he never understood that an attorney might not 
be struck off the roll for misconduct in a cause in which he was 
an attorney merely because the offence imputed to him was of 
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such a nature that he might have been indicted for it; that so 
jong a8 he had been in Westminster Hall he had never heard 
of such a rule, though the court would not require the attorney 
to answer the affidavits. “If, indeed,” said the Chief Baron, 
speaking for the court, “a case should occur where an attorney 
has been guilty of some professional misconduct, for which 
the court by its summary jurisdiction might compel him to do 
justice, and at the same time has been guilty of something in- 
dictable in itself, but not arising out of the cause, the court 
would not inquire into that with a view of striking him off the 
roll, but would leave the party aggrieved to his remedy by a 
criminal prosecution.” And, again, “ Where, indeed, the at- 
tomney is indicted for some matter not connected with the prac- 
tice of his profession of an attorney, that also is a ground for 
striking him off the roll, although in that case it cannot be 
done until after conviction by a jury.” 10 Mee. & W. 28, 82, 
88. The conduct of the attorney in that case tended to defeat 
the administration of justice, and was grossly dishonorable. 
He had employed for the success of his cause means inconsist- 
ent with truth and honor. He was, therefore, rightly disbarred 
without reference to his liability to a criminal prosecution for 
his conduct. 

There is no case I have been able to find, after a somewhat 
extended examination of the reports, where, for-an indictable 
offence, wholly distinct from the attorney's professional con- 
duct, the commission of which was not admitted, he has been 
compelled, in advance of trial and conviction, to show cause 
why he should not be disbarred, except one in Tennessee for 
aceepting a challenge to fight a duel and killing his antagonist. 
Smith v. The State, 1 Yerg. (Tenn.) 228. This case is excep- 
tional, and finds no support in the decisions of the courts of 
other States. There is no case at all like the one at bar to be 
found in the reports of the courts of England or of any of the 
States of the Union. 

In the numerous cases cited in the opinion of my brethren, 
the matter which was the subject of complaint, and the ground 
of the action of the court, related to the conduct of the party 
is his professional business or in business connected with or 
growing out of his profession. Thus, the advertisement of an 
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attorney that he could procure divorces for causes not known 
to the law, without publicity, or reference to the parties’ reg}. 
dence ; colluding with a wife to manufacture evidence to pro. 
cure a divorce; the misapplication by him of funds collected, 
his bribery of witnesses, hiring them to keep out of the way, 
or to disregard a subpeena; his falsely personating another jy 
legal proceedings ; instituting suits without authority; know. 
ingly taking insufficient security; forging an affidavit to 
change a venue; substituting the name of his client for his 
own in an affidavit to procure alimony; altering a letter tog 


judge in order to secure the allowance of bail; attempting to 


make an opposing attorney drunk, in order to obtain an advan. | 


tage of him on the trial of a cause; obtaining money from g 
client by false representations respecting the latter’s title to 


lands, and advances for taxes; and many other like matters, | 


which operated as a fraud upon the court and tended to deceive 
it, and were inconsistent with professional honor and integrity, 
were very properly considered as sufficient grounds for tempo- 
rary suspension or absolute expulsion from the bar. And in 
this class of cases we sometimes find objections were taken that 
the offences charged subjected the attorney to liability for in- 
dictment, and for that reason should not be considered; and it 
was in answer to such objections that language was used which 
apparently conflicts with the views I have expressed, but not 
really so when read in connection with the facts. In those 
cases the conduct of the attorney, even when furnishing ground 
for indictment, was, independently of its criminal character, 
open to consideration on a motion to disbar, so far as it affected 
him professionally ; and so it was said that it was no objection 
to such consideration that he might have been also indicted for 
the offence committed, — language which can have no applica 
tion where the offence, as in this case, had no connection with 
the party’s professional conduct. 

In illustration of this statement I will make a brief reference 
to some of the cases cited by my brethren and upon which 
they seem chiefly to rely. That of Stephens v. Hill, in the 
Court of Exchequer, already explained, confirms what I have 
said. There, while holding that the fact that the matter com 
plained of might subject the attorney to an indictment would 
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not prevent an inquiry into it, so far as it affected his profes- 
sional conduct, Lord Abinger takes particular pains to say, as 
appears from the quotation from his opinion which I have 
given, that where the matter is not connected with the prac- 
tice of the attorney’s profession, though it might be ground for 
striking him from the roll, “in that case it cannot be done 
until after conviction by a jury.” 

In Re Blake, 3 El. & El. 84, the court held that its sum- 
mary jurisdiction over its attorneys is not limited to cases: in 
which they have been guilty of misconduct, such as amounts 
to an indictable offence. or arises in the ordinary course of 
their professional practice, but extends to all cases of gross 
misconduct on their part, in any matter in which they may, 
from its nature, be fairly presumed to have been employed 
jn consequence of their professional character. In that case 
money had been lent to an attorney, previously known and 
employed as such, upon his note, and a deed of assignment 
of a mortgage on an estate in Ireland, by which a greater 
amount was secured to him. The estate getting into the Irish 
Encumbered Estates Court, the attorney borrowed the deed 
from his creditor for the purpose, as alleged, of supporting his 
claim in that court, but in reality in order to obtain the pay- 
ment of the amount secured to him. Having established his 
right to that payment, he returned the deed to the creditor, 
and afterwards received the whole amount secured and appro- 
priated it to his own use. It is with reference to these facts 
that Chief Justice Cockburn uses the language quoted by my 
brethren. He said that although Blake applied to the lender 
inthe first instance, as an attorney, he thought the transaction 
had ultimately resolved itself into a mere loan between them 
as individuals. But the transaction had evidently grown out 
of their former relation as attorney and client. Mr. Justice 
Crompton, in concurring with the Chief Justice, said: “ In 
the present case, I cannot say that Blake’s fraud was not com- 
mitted in a matter connected with his professional character. 
li he did not act in it as an attorney, he at all events took ad- 
vantage of his professional position to deceive Beevirs” (the 
lender). 

in Re Hill, Law Rep. 3 Q. B. 648, an attorney, acting as a 
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clerk to a firm of attorneys, in completing the sale of certain 
property, received the balance of the purchase-money and ap. 
propriated it to his own use. On affidavits stating the facts, g 
motion was made to strike him off the rolls. He admitteg 
the misappropriation, and was accordingly suspended for twelye 
months, Said Chief Justice Cockburn: “In this case, if the 
delinquent had been proceeded against criminally upon the 
facts admitted by him, it is plain that he would have been 


convicted of embezzlement, and upon that conviction being | 


brought before us, we should have been bound to act. If there 
had been a conflict of evidence upon the affidavits, that might 
be a very sufficient reason why the court should not inter. 
fere until the conviction had taken place; but here we have 
the person against whom the application is made admitting 
the facts.” It is difficult to see the pertinency of this de. 
cision to the position taken by my brethren. These two cases 
are, in the language used, the strongest to be found in the 
reports on that side; but their facts give it no strength what 
ever. 

In Penobscot Bar v. Kimball, 64 Me. 140, the attorney had 
been convicted of forging a deposition used by him in a suit 
against his wife for a divorce; and though pardoned for the 
crime, the fraud upon the court remained, and for that and for 
other disreputable practices and professional misconduct, ren- 
dering him “unfit and unsafe to be intrusted with the power, 
duties, and responsibilities of the legal profession,” he was 
disbarred. 

In Delano’s Case, 58 N. H. 5, where an attorney was dis 
barred by the Supreme Court of New Hampshire for wrong- 
fully appropriating to his own use money of a town received 
by him as a collector of taxes, the commission of the offence 
was admitted. This is evident from the statement of the court 
in its opinion that “he and his wife and family did what they 
could to make good the loss to the town, but with only partial 
success.” 

In Perry v. The State, 3 Greene (Iowa), 550, the false 
swearing charged as one of the grounds of complaint against 
the attorney was committed in a cause managed by him, in 
which he voluntarily appeared as a witness, thus practising 4 
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fraud upon the court by employing to sustain his cause means 
inconsistent with truth and honor. 

In Ex parte Walis, 64 Ind. 461, the attorney had forged an 
affidavit to obtain a change of venue, and had thus grossly im- 
posed upon the court. For this imposition, independently of 
the crime committed, he was properly disbarred. 

In Ex parte Burr, 2 Cranch C. C. 879, the charges against 
the attorney were for malpractice in his profession, in advising 
a person in jail, who was either a recognized witness or a de- 
fendant for whom some person was special bail, to run away ; 
instituting suits against parties, and appearing for parties with- 
ont authority ; bringing vexatious and frivolous suits, many of 
them for persons utterly insolvent; purchasing a lot at a trus- 
tee’s sale of an insolvent’s estate under unfair circumstances ; 
making fictitious claims and bringing suits with a view to ex- 
tort money; and taking a bill of sale from one about to be 
distrained for rent to prevent such distress. These charges 
having been sustained, the attorney was rightly suspended 
from practice for one year. 

In Re John Percy, 36 N. Y. 651, there were several charges 

inst the attorney, such as that his general reputation was 
bad; that he had been several times indicted for perjury, one 
or more of which indictments were pending; that he was a 
common mover and maintainer of suits on slight and frivolous 
pretexts ; and that his personal and professional reputation had 
been otherwise impeached in a trial at the circuit. But the 
court appears to have based its action upon the character of 
the attorney as a vexatious mover of suits on frivolous grounds. 
“He was crowding the calendar,” said the court, “ with vast 
numbers of libel suits in his own favor, and in the habit of 
indicating additional libel suits upon the answers to those pre- 
viously brought by him. In one instance, at least, he had sued 
his client in a justice’s court, and when beaten upon trial, in- 
stead of appealing from the judgment he commenced numerous 
other suits against him in different forms for the same cause, 
when he must have known that the demand was barred by the 
first judgment rendered. The only inquiry is whether, in such 
8 case, the court has the power to protect the public by prevent- 
ing such persons from practising as attorneys and counsellors 
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in the courts of the State, and by that means harass its citi. 
zens.” And the court held that it had the power under , 
apecial statute of the State authorizing the removal or suspep. 
sion of attorneys and counsellors, when guilty of any deceit, 
malpractice, or misdemeanor; and that its power was not lim. 
ited to cases where such deceit, malpractice, or misdemeanor 
was practised or committed in the exercise of the profession 
only, but under the statute extended to cases where there was 
general bad character or misconduct. 

None of these cases, as is manifest from the statement I haye 


———— ~— 


made, covers that of an indictable offence, wholly distinct from | 


the attorney’s professional conduct. None of them counte. 
nances the extraordinary authority of the courts over attorneys 
and counsellors asserted by my brethren. And, indeed, if the 
law be that a Circuit Court of the United States, upon whisper. 
ings in the ear of one of its judges on the streets, or upon in. 
formation derived from rumor, or in some other irregular way, 
that an attorney has committed a public offence, having no 
relation to the discharge of his professional duties, can summon 
him to answer for the offence in advance of trial or conviction 
and summarily punish him, it is time the law was changed by 
statute. Such a power cannot be safely intrusted to any tri- 
bunal. It might be exercised under the excitement of passion 
and prejudice, as the records of courts abundantly show. Its 
maintenance would tend to repress all independence on the 
part of the bar. Men of high honor would hesitate to joina 
profession in which their conduct might be subjected to inves 
tigation, censure, and punishment from imputations and charges 
thus secretly made. 

Seeing that this must be the inevitable result of such an un- 
limited power of the court over its attorneys, my brethren are 
careful to express the opinion that it should seldom be exer- 
cised, when the offence charged against the attorney is indict- 
able, until after trial and conviction, unless its commission is 
admitted. 

But the possession of the power being conceded, and its ex- 
ercise being discretionary, there is in the hands of an unscru- 
pulous, vindictive, or passionate judge, means of oppression and 
cruelty which should not be allowed in any free government. 
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To disbar an attorney is to inflict upon him a punishment of 
the severest character. He is admitted to the bar only after 
years of study. The profession may be to him the source of 
great emolument. If possessed of fair learning and ability, he 
may reasonably expect to receive from his practice an income 
of several thousand dollars a year,—equal to that derived 
from @ capital of one or more hundred thousand dollars. To 
disbar him having such a practice is equivalent to depriving 
him of this capital. It would often entail poverty upon him- 
self, and destitution upon his family. Surely the tremendous 
power of inflicting such a punishment should never be per- 
mitted to be exercised unless absolutely necessary to protect 
the court and the public from one shown by the clearest 
legal proof to be unfit to be a member of an honorable pro- 
feasion. 

To disbar an attorney for an indictable offence not connected 
with his professional conduct, before trial and conviction, is 
also to inflict an additional wrong upon him. It is to give the 
moral weight of the court’s judgment against him upon the 
trial on an indictment for that offence. 

Iam of opinion, therefore, that the prayer of the petitioner 
should be granted, and a peremptory mandamus directed to the 
Circuit Court to vacate the order of expulsion and restore him 
to the bar. The writ is the appropriate remedy in a case 
where the court below, in disbarring an attorney, has exceeded 
ita jurisdiction. Ez parte Bradley, 7 Wall. 864; Ez parte 
Robinson, 19 id. 5065. 
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(109 U.S. 3 (1883)) 


Syllabus. 


CIVIL RIGITS CASES. 
UNITED STATES +. STANLEY. 


ON CERTIFICATE OF DIVISION FROM TIE CIRCUIT COURT OF THE 
UNITED STATES FOR THK DISTRICT OF KANSAS, 


rar vr wy mmc r + 
UNITED STATES wv. RYAN. 
IN ERROR TO THE CIRCUJT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF CALIFORNIA. 


UNITED STATES vw. NICHOLS. 


ON CERTIFICATE OF DIVISION FROM THE CIRCUIT COURT OF THE 
UNITED STATES FOR THE WESTERN DISTRICT OF MISSOURI. 


UNITED STATES vw. SINGLETON, 
ON CERTIFICATE OF DIVISION FROM THE CIRCUIT COURT OF THE 
UNITED STATES FOR THE SOUTHERN DISTRICT OF NEW YORK. 


ROBINSON & Wife » MEMPITS AND CHARLESTON 
RAILROAD COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
WESTERN DISTRICT OF TENNESSEE. 


Submitted October Term, 1882.—Decided October 15th, 1888, 


Cwil Rights—Constitution—District of Columbia—Inns—Places of Amuse 
ment— Public Conveyances—Slavery— Territories. 


1. The ist and 2d sections of the Civil Rights Act passed March Ist, 1875, 
are unconstitutional enactments as applied to the several States, not 
being authorized cither by the XIIIth or XIVth Amendments of the 
Constitution. 

2. The XIVth Amendment is prohibitory upon the States only, and the legis- 
lation authorized to be adopted by Congress for enforcing it is not direct 
legislation on the matters respecting which the States are prohibited from 
making or enforcing certain laws, or doing certain acts, but is corrective 
legislation, such as may be necessary or proper for counteracting and 
redressing the effect of such laws or acts. 
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g, The XIIIth Amendment relates only to slavery and involuntary servitude 
(which it abolishes); and although, by its reflex action, it establishes 
universal freedom in the United States, and Congress may probably pass 
laws directly enforcing its provisions ; yet such legislative power extends 
only to the subject of slavery and its incidents ; and the denial of equal 
accommodations in inns, public conveyances and places of public amuse- 
ment (which is forbidden by the sections in question), imposes no badge of 
slavery or involuntary servitude upon the party, but at most, infringes 
rights which are protected from State aggression by the X1Vth Amend- 
ment. 

4, Whether the accommodations and privileges sought to be protected by the 
1st and 2d sections of the Civil Rights Act, are, or are not, rights consti- 
tutionally demandable ; and if they are, in what form they are to be pro- 
tected, is not now decided. 


§. Nor is it decided whether the law as it stands is operative in the Territories 


and District of Columbia : the decision only relating to its validity as 
applied to the States. 


6. Nor is it decided whether Congress, under the commercial power, may or 


may not pass a law securing toall persons equal accommodations on lines 
of public conveyance between two or more States. 


These cases were all founded on the first and second sections 
of the Act of Congress, known as the Civil Rights Act, passed 
March ist, 1875, entitled “An Act to protect all citizens in 
their civil and legal rights.” 18 Stat. 335. Two of the cases, 
those against Stanley and Nicliols, were indictments for de- 
nying to persons of color the accommodations and privileges 
of an inn or hotel; two of them, those against Ryan and 
Singleton, were, one on information, the other an indictment, 
for denying to individuals the privileges and accommodations 
of a theatre, the information against Ryan being for refusing a 
colored person a seat in the dress circle of Maguire’s theatre in 
San Francisco; and the indictment against Singleton was for 
denying to another person, whose color was not stated, the full 
enjoyment of the accommodations of the theatre known as the 
Grand Opera House in New York, “said denial not being 
made for any reasons by law applicable to citizens of every 
race and color, and regardless.of any previous condition of 
servitude.” The case of Robinson and wife against the Mem- 
phis & Charleston R. R. Company was an action brought in 
the Circuit Court of the United States for the Western District 
of Tennessee, to recover the penalty of five hundred dollars 
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given by the second section of the act; and the gravamen wag 
the refusal by the conductor of the railroad company to allow 
the wife to ride in the ladies’ car, for the reason, as stated ip 
one of the counts, that she was a person of African descent, 
The jury rendered a verdict for the defendants in this case 
upon the merits, under a charge of the court to which a bill of 


exceptions was taken by the plaintiffs. The case was tried on ? 


the assumption by both parties of the validity of the act of 
Congress ; and the principal point made by the exceptions was, 
that the judge allowed evidence to go to the jury tending to 


show that the conductor had reason to suspect that the plain. 


tiff, the wife, was an improper person, because she was in com- 
pany with a young man whom he supposed to be a white man, 
and on that account inferred that there was some improper 
connection between them; and the judge charged the jury, in 
substance, that if this was the conductor’s bona fide reason for 


excluding the woman from the car, they might take it into | 
consideration on the question of the liability of the company. | 


The case was brought here by writ of error at the suit of the 
plaintiffs. The cases of Stanley, Nichols, and Singleton, came 
up on certificates of division of opinion between the judges 
below as to the constitutionality of the first and second sections 
of the act referred to; and the case of Ryan, on a writ of 
error to the judgment of the Circuit Court for the District of 
California sustaining a demurrer to the information. 

The Stanley, Ryan, Nichols, and Singleton cases were sub 
mitted together by the solicitor general at the last term of 
court, on the 7th day of November, 1882. There were no 
appearances and no briefs filed for the defendants. 

The Robinson case was submitted on the briefs at the last 
term, on the 29th day of March, 1883. 


Mr. Solicitor General Phillips for the United States. 


After considering some objections to the forms of proceed- 
ings in the different cases, the counsel reviewed the following 
decisions of the court upon the Thirteenth and Fourteenth 
Amendments to the Constitution and on points cognate thereto, 
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viz: The Slaughter-TTouse Cases, 16 Wall: 36; Bradwell v. The 
State, 16 Wall. 180; Bartemeyer v. Iowa, 18 Wall. 129; Minor 
y. Luppersett, 21 Wall. 162; Walker v. Sauvinet, 92 U.S. 90; 
United States v. Reese, 92 U.S. 214; Kennard v. Louisiana, 
99 U. S. 480; United States v. Cruikshank, 92 U. 8. 542; 
Munn v. Lilinois, 94 U. S: 113; Chicago B. & C. R. R. Co. 
y. Jowa, 94 U.S. 155; Blyew v. United States, 13 Wall. 581; 
Railroad Co. v. Brown, 17 Wall. 445; Hall v. DeCuir, 95 U. 
§. 485; Strauder v. West Virginia, 100 U. S. 303; Ex parte 
Virginia, 100 U. S. 339; Missouri v. Lewis, 101 U. 8. 22; 
Neal v. Delaware, 103 U.S. 370. 

Upon the whole these cases decide that, 

1. The Thirteenth Amendment forbids all sorts of involun- 
tary personal servitude except penal, as to all sorts of men, the 
word servitude taking some color from the historical fact that 
the United States were then engaged in dealing with African 
slavery, as well as from the signification of the Fourteenth and 
Fifteenth Amendments, which must be construed as advanc- 
ing constitutional rights previously existing. 

2. The Fourteenth Amendment expresses prohibitions (and 
consequently implies corresponding positive immunities), /¢mzt- 
ing State action only, including in such action, however, action 
by all State agencies, executive, legislative, and judicial, of 
whatever degree. 

8. The Fourteenth Amendment warrants legislation by Con- 
gress punishing violations of the immunities thereby secured 
when committed by agents of States in discharge of ministerial 
functions. 

The right violated by Nichols, which is of the same class as 
that violated by Stanley and by Hamilton, is the right of loco- 
motion, which Blackstone makes an element of personal liberty. 
Blackstone’s Commentaries, Book I., ch. 1. 

In violating this right, Nichols did not act in an exclusively 
private capacity, but in one devoted to a public use, and so 
affected with a public, z.c., a State, interest. This phrase will 
be recognized as taken from the LFlevator Cases in 94 U.S., 
already cited. 

Restraint upon the right of locomotion was a well-known 
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feature of the slavery abolished by the Thirteenth Amendment. , 


A first requisite of the right to appropriate the use of another 
man was to become the master of his natural power of motion, 
and, by a nrayhem therein of the common law to require the 
whole community to be on the alert to restrain that power, 
That this is not exaggeration is shown by the language of the 
court in Eaton v. Vaughan, 9 Missouri, 734. 

Granting that by involuntary servitude, as prohibited in the 
Thirteenth Amendment, is intended some ¢nstitutason, viz., cus. 
tom, etc., of that sort, and not primarily mere scattered tres. 
passes against liberty committed by private persons, yet, con. 
sidering what must be the social tendency in at least large 
parts of the country, it is “appropriate legislation” against 
such an institution to forbid any action by private persons 
which in the light of our history may reasonably be appre. 
hended to tend, on account of its being incidental to quasi 
public occupations, to create an institution. 

Therefore, the above act of 1875, in prohibiting persons 
from violating the rights of other persons to the full and equal 
enjoyment of the accommodations of inns and public convey. 
ances, for any reason turning merely upon the race or color of 
the latter, partakes of the specific character of certain contem- 
poraneous solemn and effective action by the United States to 
which it was a sequel—and is constitutional. 


Mr. William M. Randolph for Robinson and wife, plaintiffs 
in error. 


Where the Constitution guarantees a right, Congress is em- 
powered to pass the legislation appropriate to give effect to 
that right. Prigg v. Pennsylvania, 16 Peters, 539; Ableman 
v. Booth, 21 How. 506; United States v. Peese, 92 U.S. 214. 

Whether Mr. Robinson’s rights were created by the Consti- 
tution, or only guaranteed by it, in either event the act of 
Congress, so far as it protects them, is within the Constitution. 
Pensacola Telegraph Co.v. Western Union Tel. Co., 96 U.8.1; 
The Passenger Cases, 7 Howard, 283; Crandall v. Nevada, 6 
Wall. 35. 
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In Munn v. Lilinois, $4 U.S. 113, the following propositions 
were affirmed : 


“Under the powers inherent in every sovereignty, a govern- 
ment may regulate the conduct of its citizens toward each other, 
and, when necessary for the public good, the manner in which 
each shall use his own property.” 

“Tt has, in the exercise of these powers, been customary in 
England from time immemorial, and in this country from its 
first colonization, to regulate ferries, common carriers, hackmen, 
bakers, millers, wharfingers, innkeepers, etc.” 

“When the owner of property devotes it to a use in which the 
public has an interest, he in effect grants to the public an inter- 
est in such use, and must, to the extent of that interest, submit 
to be controlled by the public, for the common good, as long as 
he maintains the use.” 


Undoubtedly, if Congress could legislate on the subject at 
all, its legislation by the act of Ist March, 1875, was within 
the principles thus announced. 

The penalty denounced by the statute is incurred by deny- 
ing to any citizen “the full enjoyment of any of the accommo- 
dations, advantages, facilities, or privileges” enumerated in the 
first section, and it is wholly immaterial whether the citizen 
whose rights are denied him belongs to one race or class 
or another, or is of ene complexion or another. And again, 
the penalty follows every denial of the full enjoyment of any 
of the accommodations, advantages, facilities or privileges, 
except and unless the denial was “for reasons by law applicable 


to citizens of every race and color, and regardless of any pre- 
vious condition of servitude.” 


Mr. William Y. C. ITumes and Mr. David Posten for the 
Memphis and Charleston Railroad Co., defendants in error. 


Mr. Justice Braptey delivered the opinion of the court. 
After stating the facts in the above language he continued : 


It is obvious that the primary and important question in all 
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the cases is the constitutionality of the law: for if the law js 
unconstitutional none of the prosecutions can stand. 
The sections of the law referred to provide as follows: 


“Sec. 1. That all persons within the jurisdiction of the United 
States shall be entitled to the full and equal enjoyment of the 
accommodations, advantages, facilities, and privileges of inns, 
public conveyances on land or water, theatres, and other places 
of public amusement ; subject only to the conditions and limita. 
tions established by law, and applicable alike to citizens of every 
race and color, regardless of any previous condition of servitude, 

“Sec. 2. That any person who shall violate the foregoing sec. 
tion by denying to any citizen, except for reasons by law appli- 
cable to citizens of every race and color, and regardless of any 
previous condition of servitude, the full enjoyment of any of the 
accommodations, advantages, facilities, or privileges in said see- 
tior enumerated, or by aiding or inciting such denial, shall for 
every such offence forfeit and pay the sum of five hundred dol- 
lars to the person aggrieved thereby, to be recovered in an action 
of debt, with full costs ; and shall also, for every such offence, 
ke deemed guilty of a misdemeanor, and, upon conviction 
thereof, shall be fined not less than five hundred nor more than 
one thousand dollars, or shall be imprisoned not less than thirty 
days nor more than one year: Provided, That all persons may 
elect to sue for the penalty aforesaid, or to proceed under their 
rights at common law and by State statutes; and having so 
elected to proceed in the one mode or the other, their right to 
proceed in the other jurisdiction shall be barred. But this pro- 
vision shall not apply to criminal proceedings, either under this 
act or the criminal law of any State : And provided further, That 
a judgment for the penalty in favor of the party aggrieved, or 
@ judgment upon an indictment, shall be a bar to either prosecu- 
tion respectively.” 


Are these sections constitutional? The first section, which 
is the principal one, cannot be fairly understood without 
attending to the last clause, which qualifies the preceding part. 

The essence of the law is, not to declare broadly that all 
persons shall be entitled to the full and equal enjoyment of the 
accommodations, advantages, facilities, and privileges of inns, 
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public conveyances, and theatres; but that such enjoyment 
shall not» be subject to any conditions applicable only to citi- 
zens of a particular race or color, or who had been in a pre- 
vious condition of servitude. In other words, it is the purpose 
of the law to declare that, in the enjoyment of the accommo- 
dations and privileges of inns, public conveyances, theatres, 
and other places of public amusement, no distinction sHall be 
made between citizens of different race or color, or between 
those who have, and those who have not, been slaves. Its 
effect is to declare, that in all inns, public conveyances, and 
places of amusement, colored citizens, whether formerly slaves 
or not, and citizens of other races, shall have the same accom- 
modations and privileges in all inns, public conveyances, and 
places of amusement as are enjoyed by white citizens ; and vice 
versa. The second section makes it a penal offence in any per- 
son to deny to any citizen of any race or color, regardless of 
previous servitude, any of the accommodations or privileges 
mentioned in the first section. 

Has Congress constitutional power to make such a law? Of 
course, no one will contend that the power to pass it was con- 
tained in the Constitution before the adoption of the last three 
amendments. The power is sought, first, in the Fourteenth 
Amendment, and the views and arguments of distinguished 
Senators, advanced whilst the law was under consideration, 
claiming authority to pass it by virtue of that amendment, are 
the principal arguments adduced in favor of the power. We 
have carefully considered those arguments, as was due to the 
eminent ability of those who put them forward, and have felt, 
in all its force, the weight of authority which always invests a 
law that Congress deems itself competent to pass. But the 
responsibility of an independent judgment is now thrown upon 
this court; and we are bound to exercise it according to the 
best lights we have. 

The first section of the Fourteenth Amendment (which is 
the one relied on), after declaring who shall be citizens of 
the United States, and of the several States, is prohibitory 


in its character, and prohibitory upon the States. It declares 
that : 
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‘¢ No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States, 
nor shall any State deprive any person of life, liberty, or prop. 
erty without due process of law ; nor deny to any person within 
its jurisdiction the equal protection of the laws.” 


It is State action of a particular character that is prohibited, 
Individual invasion of individual rights is not the subject. 
matter of the amendment. It has a deeper and broader scope, 
It nullifies and makes void all State legislation, and State action 
of every kind, which impairs the privileges and immunities of 
citizens of the United States, or which injures them in life, lib- 
erty or property without due process of law, or which denies 
to any of them the equal protection of the laws. It not only 
does this, but, in order that the national will, thus declared, 
may not be a mere brutum fulmen, the last section of the 
amendment invests Congress with power to enforce it by 
appropriate legislation. To enforce what? To enforce the 
prohibition. To adopt appropriate legislation for correcting 
the effects of such prohibited State laws and State acts, and 
thus to render them effectually null, void, and innocuous, 
This is the legislative power conferred upon Congress, and this 
is the whole of it. It does not invest Congress with power to 
legislate upon subjects which are within the domain of State 
legislation ; but to provide modes of relief against State legisla- 
tion, or State action, of the kind referred to. It does not 
authorize Congress to create a code of municipal law for the 
regulation of private rights; but to ‘provide modes of redress 
against the operation of State laws, and the action of State 
officers executive or judicial, when these are subversive of the 
fundamental rights specified in the amendment. Positive rights 
and privileges are undoubtedly secured by the Fourteenth 
Amendment; but they are secured by way of prohibition 
against State laws and State proceedings affecting those rights 
and privileges, and by power given to Congress to legislate for 
the purpose of carrying such prohibition into effect: and such 
legislation must necessarily be predicated upon such supposed 
State laws or State proceedings, and be directed to the correc 
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tion of their operation and effect. A quite full discussion of 
this aspect of the amendment may be found in United States 
y. Cruikshank, 92 U.S. 542; Virginia v. Lives, 100 U.S. 313 ; 
and ke parte Virginia, 100 U.S. 339. 

An apt illustration of this distinction may be found in some 
of the provisions of the original Constitution. Take the sub- 
ject of contracts, for example. The Constitution prohibited 
the States from passing any law impairing the obligation of 
contracts. This did not give to Congress power to provide 
laws for the general enforcement of contracts; nor power to 
invest the courts of the United States with jurisdiction over 
contracts, so as to enable parties to sue upon them in those 
courts. It did, however, give the power to provide remedies 
by which the impairment of contracts by State legislation 
might be counteracted and corrected: and this power was 
exercised. The remedy which Congress actually provided was 
that contained in the 25th section of the Judiciary Act of 1789, 
1 Stat. 85, giving to the Supreme Court of the United States 
jurisdiction by writ of error to review the final decisions of 
State courts whenever they should sustain the validity of a 
State statute or authority alleged to be repugnant to the Con- 
stitution or laws of the United States. By this means, if a 
State law was passed impairing the obligation of a contract, 
and the State tribunals sustained the validity of the law, the 
mischief could be corrected in this court. The legislation of 
Congress, and the proceedings provided for under it, were cor- 
rective in their character. No attempt was made to draw into 
the United States courts the litigation of contracts generally ; 
and no such attempt would have been sustained. We do not 
say that the remedy provided was the only one that might 
have been provided in that case. Probably Congress had 
power to pass a law giving to the courts of the United States 
direct jurisdiction over contracts alleged to be impaired by a 
State law ; and under the broad provisions of the act of March 
3d, 1875, ch. 137, 18 Stat. 470, giving to the circuit courts ju- 
nisdiction of all cases arising under the Constitution and laws 
of the United States, it is possible that such jurisdiction now 
exists. But under that, or any other law, it must appear as 
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well by allegation, as proof at the trial, that the Constitution 
had been violated by the action of the State legislature. Some 
obnoxious State law passed, or that might be passed, is neces. 
sary to be assumed in order to lay the foundation of any fed. 
eral remedy in the case; and for the very sufficient reason, 
that the constitutional prohibition is against State laws impair. 
ing the obligation of contracts. 

And so in the present case, until some-State law has been 
passed, or some State action through its officers or agents has 
been taken, adverse to the rights of citizens sought to be pro. 
tected by the Fourteenth Amendment, no legislation of the 
United States under said amendment, nor any proceeding under 
such legislation, can be called into activity: for the prohibitions 
of the amendment are against State laws and acts done under 
State authority. “Of course, legislation may, and should be, 
provided in advance to meet the exigency when it arises; but 
it should be adapted to the mischief and wrong which the 
amendment was intended to provide against ; and that is, State 
laws, or State action of some kind, adverse to the rights of the 
citizen secured by the amendment. Such legislation cannot 
properly cover the whole domain of rights appertaining to life, 
liberty and property, defining them and providing for their 
vindication. That would be to establish a code of municipal 
law regulative of all private rights between man and man in 
society. It would be to make Congress take the place of the 
State legislatures and to supersede them. It is absurd to affirm 
that, because the rights of life, liberty and property (which in- 
clude all civil rights that men have), are by the amendment 
sought to be protected against invasion on the part of the State 
without due process of law, Congress may therefore provide 
due process of law for their vindication in every case ; and that, 
because the denial by a State to any persons, of the equal pro- 
tection of the laws, is prohibited by the amendment, therefore 
Congress may establish laws for their equal protection. In 
fine, the legislation which Congress is authorized to adopt in 
this behalf is not general legislation upon the rights of the citi- 
zen, but corrective legislation, that is, such as may be necessary 
and proper for counteracting such laws as the States may 








ir 


CIVIL RIGHTS—1959 2193 


adopt or enforce, and which, by the amendment, they are pro- 
hibited from making or enforcing, or such acts and proceedings 
as the States may commit or take, and which, by the amend- 
ment, they are prohibited from committing or taking. It is not 
necessary for us to state, if we could, what legislation would 
be proper for Congress to adopt. It is sufficient for us to ex- 
amine whether the law in question is of that character. 

An inspection of the law shows that it makes no reference 
whatever to any supposed or apprehended violation of the 
Fourteenth Amendment on the part of the States. It is not predi- 
cated on any such view. It proceeds ex directo to declare that 
certain acts committed by individuals shall be deemed offences, 
and shall be prosecuted and punished by proceedings in the 
courts of the United States. It does not profess to be correc- 
tive of any constitutional wrong committed by the States ; it 
does not make its operation to depend upon any such wrong 
committed. It applies equally to cases arising in States which 
have the justest laws respecting the personal rights of citizens, 
and whose authorities are ever ready to enforce such laws, as 
to those which arise in States that may have violated the pro- 
hibition of the amendment. In other words, it steps into the 
domain of local jurisprudence, and lays down rules for the con- 
duct of individuals in society towards each other, and imposes 
sanctions for the enforcement of those rules, without referring 
in any manner to any supposed action of the State or its author- 
ities. 

If this legislation is appropriate for enforcing the prohibitions 
of the amendment, it is difficult to see where it is to stop. Why 
may not Congress with equal show of authority enact a code of 
laws for the enforcement and vindication of all rights of life, 
liberty, and property? If it is supposable that the States may 
deprive persons of life, liberty, and property without due proc- 
ess of law (and the amendment itself does suppose this), why 
should not Congress proceed at once to prescribe due process of 
law for the protection of every one of these fundamental rights, 
in every possible case, as well as to prescribe equal privileges 
in inns, public conveyances, and theatres? The truth is, that 
the implication of a power to legislate in this manner is based 
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upon the assumption that if the States are forbidden to legislate 
or act in a particular way on a particular subject, and power jg 
conferred upon Congress to enforce the prohibition, this gives 
Congress power to legislate generally upon that subject, and 
not merely power to provide modes of redress against such 
State legislation or action. The assumption is certainly un. 
sound. It is repugnant to the Tenth Amendment of the Consti- 
tution, which declares that powers not delegated to the United 
States by the Constitution, nor prohibited by it to the States, 
are reserved to the States respectively or to the people. 

We haye not overlooked the fact that the fourth section of 
the act now under consideration has been held by this court to 
be constitutional. That section declares “ that no citizen, pos- 
sessing all other qualifications which are or may be prescribed 
by law, shall be disqualified for service as grand or petit juror 
in any court of the United States, or of any State, on account 
of race, color, or previous condition of servitude ; and any offi- 
cer or other person charged with any duty in the selection or 
summoning of jurors who shall exclude or fail to summon any 
citizen for the cause aforesaid, shall, on conviction thereof, be 
deemed guilty of a misdemeanor, and be fined not more than 
five thousand dollars.” In Ex parte Virginia, 100 U.S. 339, it 
was held that an indictment against a State officer under this 
section for excluding persons of color from the jury list is sus- 
tainable. But a moment’s attention to its terms will show that 
the section is entirely corrective in its character. Disqualifica- 
tions for service on juries are only created by the law, and the 
first part of the section is aimed at certain disqualifying laws, 
namely, those which make mere race or color a disqualification ; 
and the second clause is directed against those who, assuming 
to use the authority of the State government, carry into effect 
such a rule of disqualification. In the Virginia case, the State, 
through its officer, enforced a rule of disqualification which the 
law was intended to abrogate and counteract. Whether the 
statute book of the State actually laid down any such rule of 
disqualification, or not, the State, through its officer, enforced 
such a rule: and it is against such State action, through its offi- 
cers and agents, that the last clause of the section is directed. 
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This aspect of the law was deemed sufficient to divest it.of any 
unconstitutional character, and makes it differ widely from the 
first and second sections of the same act which we are now 
considering. 

These sections, in the objectionable features before referred 
to, are different also from the law ordinarily called the “ Civil 
Rights Bill,” originally passed April 9th, 1866, 14 Stat. 27, 
ch. 31, and re-enacted with some modifications in sections 16, 
17, 18, of the Enforcement Act, passed May 3ist, 1870, 16 
Stat. 140, ch. 114. That law, as re-enacted, after declar- 
ing that all persons within the jurisdiction of the United 
States shall have the same right in every State and Territory to 
make and enforce contracts, to sue, be parties, give evidence, 
and to the full and equal benefit of all laws and proceedings for 
the security of persons and property as is enjoyed by white 
citizens, and shall be subject to like punishment, pains, penalties, 
taxes, licenses and exactions of every kind, and none other, any 
law, statute, ordinance, regulation or custom to the contrary 
notwithstanding, proceeds to enact, that any person who, 
under color of any law, statute, ordinance, regulation or cus- 
tom, shall subject, or cause to be subjected, any inhabitant of 
any State or Territory to the deprivation of any rights secured 
or protected by the preceding section (above quoted), or to dif- 
ferent punishment, pains, or penalties, on account of such per- 
son being an alien, or by reason of his color or race, than is 
prescribed for the punishment of citizens, shall be deemed 
guilty of a misdemeanor, and subject to fine and imprisonment 
as specified in the act. This law is clearly corrective in its 
character, intended to counteract and furnish redress against 
State laws and proceedings, and customs having the force of 
law, which sanction the wrongful acts specified. In the Re 
vised Statutes, it is true, a very important clause, to wit, the 
words “any law, statute, ordinance, regulation or custom to 
the contrary notwithstanding,” which gave the declaratory 
section its point and effect, are omitted ; but the penal part, by 
which the declaration is enforced, and which is really the ef- 
fective part of the law, retains the reference to State laws, by 
making the penalty apply only to those who should subject 
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parties to a deprivation of their rights under color of any 


statute, ordinance, custom, etc., of any State or Territory ; thus | 


preserving the corrective character of the legislation. Rey. $f, 
§§ 1977, 1978, 1979, 5510. The Civil Rights Bill here referred 
to is analogous in its character to what a law would have been 
under the original Constitution, declaring that the validity of 
contracts should not be impaired, and that if any person bound 
by a contract should refuse to comply with it, under color or 
pretence that it had been rendered void or invalid by a State 
law, he should be liable to an action upon it in the courts of the 
United States, with the addition of a penalty for setting up 
such an unjust and unconstitutional defence. 

In this connection it is proper to state that civil rights, such 
as are guaranteed by the Constitution against State aggression, 
cannot be impaired by the wrongful acts of individuals, unsup- 
ported by State authority in the shape of laws, customs, or 
judicial or executive proceedings. The wrongful act of an in. 
dividual, unsupported by any such authority, is simply a private 
wrong, or a crime of that individual; an invasion of the rights 
of the injured party, it is true, whether they affect his person, 
his property, or his reputation; but if not sanctioned in some 
way by the State, or not done under State authority, his rights 
remain in full force, and may presumably be vindicated by 
resort to the laws of the State for redress. An individual can- 
not deprive a man of his right to vote, to hold property, to buy 
and sell, to sue in the courts, or to be a witness or a juror; he 
may, by force or fraud, interfere with the enjoyment of the 
right in a particular case; he may commit an assault against 
the person, or commit murder, or use ruffian violence at the 
polls, or slander the good name of a fellow citizen; but, unless 
protected in these wrongful acts by some shield of State law or 
State authority, he cannot destroy or injure the right ; he will 
only render himself amenable to satisfaction or punishment; 
and amenable therefor to the laws of the State where the 
wrongful acts are committed. Hence, in all those cases where 
the Constitution seeks to protect the rights of the citizen 
against discriminative and unjust laws of the State by prohibit 


ing such laws, it is not individual offences, but abrogation and 
VOL. CIx—2 
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denial of rights, which it denounces, and for which it clothes 
the Congress with power to provide a remedy. This abroga- 
tion and denial of rights, for which the States alone were or 
could be responsible, was the great seminal and fundamental 
wrong which was intended to be remedied. And the remedy 
to be provided must necessarily be predicated upon that wrong. 
It must assume that in the cases provided for, the evil or 
wrong actually committed rests upon some State law or State 
authority for its excuse and perpetration. 

Of course, these remarks do not apply to those cases in which 
Congress is clothed with direct and plenary powers of legisla- 
tion over the whole subject, accompanied with an express or 
implied denial of such power to the States, as in the regulation 
of commerce with foreign nations, among the several States, 
and with the Indian tribes, the coining of money, the establish- 
ment of post offices and post roads, the declaring of war, ete. 
In these cases Congress has power to pass laws for regulating 
the subjects specified in every detail, and the conduct and 
transactions of individuals in respect thereof. But where a 
subject is not submitted to the general legislative power of 
Congress, but is only submitted thereto for the purpose of ren- 
dering effective some prohibition against particular State legis- 
lation or State action in reference to that subject, the power 
given is limited by its object, and any legislation by Congress 
inthe matter must necessarily be corrective in its character, 
adapted to counteract and redress the operation of such pro- 
hibited State laws or proceedings of State officers. 

If the principles of interpretation which we have laid down 
are correct, as we deem them to be (and they are in accord with 
the principles laid down in the cases before referred to, as well 
as in the recent case of United States v. Llarris, 106 U.S. 629), 
it is clear that the law in question cannot be sustained by any 
grant of legislative power made to Congress by the Fourteenth 
Amendment. That amendment prohibits the States from deny- 
ing to any person the equal protection of the laws, and declares 
that Congress shall have power to enforce, by appropriate legis- 
lation, the provisions of the amendment. The law in question, 
without any reference to adverse State legislation on the sub- 
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ject, declares that all persons shall be entitled to equal accom. 
modations and privileges of inns, public conveyances, and 
places of public amusement, and imposes a penalty upon any 
individual who shall deny to any citizen such equal accommo. 
dations and privileges. This is not corrective legislation ; it is 
primary and direct ; it takes immediate and absolute possession 
of the subject of the right of admission to inns, public convey. 
ances, and places of amusement. It supersedes and displaces 
State legislation on the same subject, or anly allows it permissive 
force. It ignores such legislation, and assumes that the matter 
is one that belongs to the domain of national regulation. 
Whether it would not have been a more effective protection of 
the rights of citizens to have clothed Congress with plenary 
power over the whole subject, is not now the question. What 
we have to decide is, whether such plenary power has been 
conferred upon Congress by the Fourteenth Amendment ; and, 
in our judgment, it has not. 

We have discussed the question presented by the law on the 
assumption that a right to enjoy equal accommodation and 
privileges in all inns, public conveyances, and places of publie 
amusement, is one of the essential rights of the citizen which no 
State can abridge or interfere with. Whether it is such a right, 
or not, is a different question which, in the view we have taken 
of the validity of the law on the ground already stated, it is 
not necessary to examine. 

We have also discussed the validity of the law in reference 
to cases arising in the States only; and not in reference to cases 
arising in the Territories or the District of Columbia, which are 
subject to the plenary legislation of Congress in every branch 
of municipal regulation. Whether the law would be a valid 
one as applied to the Territories and the District is not a ques- 
tion for consideration in the cases before us: they all being 
cases arising within the limits of States. And whether Con- 
gress, in the exercise of its power to regulate commerce amongst 
the several States, might or might not pass a law regulating 
rights in public conveyances passing from one State to another, 
is also a question which is not now before us, as the sections in 
question are not conceived in any such view. 
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But the power of Congress to adopt direct and primary, as 
distinguished from corrective legislation, on the subject in hand, 
is sought, in the second place, from the Thirteenth Amendment, 
which abolishes slavery. This amendment declares “that 
neither slavery, nor involuntary servitude, except as a punish- 
ment for crime, whereof the party shall have been duly con- 
yicted, shall exist within the United States, or any place subject 
to their jurisdiction ;” and it gives Congress power to enforce 
the amendment by appropriate legislation. 

This amendment, as well as the Fourteenth, is undoubtedly 
gelf-executing without any ancillary legislation, so far as its 
terms are applicable to any existing state of circumstances. By 
its own unaided force and effect it abolished slavery, and estab- 
lished universal freedom. Still, legislation may be necessary 
and proper to meet all the various cases and circumstances to 
be affected by it, and to prescribe proper modes of redress for 
its violation in letter or spirit. And such legislation may be 
primary and direct in its character; for the amendment is not 
a mere prohibition of State laws establishing or upholding 
algvery, but an absolute declaration that slavery or involuntary 
servitude shall not exist in any part of the United States. 

It is true, that slavery cannot exist without law, any more 
than property in lands and goods ean exist without law: and, 
therefore, the Thirteenth Amendment may be regarded as 
nullifying all State laws which establish or uphold slavery. 
But it has a reflex character also, establishing and decreeing 
universal civil and political freedom throughout the United 
States; and it is assumed, that the power vested in Congress to 
enforce the article by appropriafe legislation, clothes Congress 
with power to pass all laws necessary and proper for abolishing 
all badges and incidents of slavery in the United States: and 
upon this assumption it is claimed, that this is sufficient author- 
ity for declaring by law that all persons shall have equal 
accommodations and privileges in all inns, public conveyances, 
and places of amusement; the argument being, that the denial 

of such equal accommodations and privileges is, in itself, a sub- 
jection to a species of servitude within the meaning of the 
amendment. Conceding the major proposition to be true, that 
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Congress has a right to enact all necessary and proper laws for 
the obliteration and prevention of slavery with all its bad 
and incidents, is the minor proposition also true, that the denia] 
toany person of admission to the accommodations and privileges 
of an inn, a public conveyance, or a theatre, does subject that 
person to any form of servitude, or tend to fasten upon him 
any badge of slavery? If it does not, then power to pass the 
law is not found in the Thirteenth Amendment. 

In a very able and learned presentation of the cognate ques. 
tion as to the extent of the rights, privileges and immunities of 
citizens which cannot rightfully be abridged by state laws under 
the Fourteenth Amerdment, made in a former case, a long list 
of burdens and disabilities of a servile character, incident to 
feudal vassalage in France, and which were abolished by the de 
crees of the National Assembly, was presented for the purpose 
of showing that all inequalities and observances exacted by one 
man from another were gervitudes, or badges of slavery, which 
a great nation, in its effort to establish universal liberty, -made 
haste to wipe out and destroy. But these were servitudes im- 
posed by the old law, or by long custom, which had the force 
of law, and exacted by one man from another without the 
latter’s consent. Should any such servitudes be imposed by a 
state law, there can be no doubt that the law would be repug- 
nant to the Fourteenth, no less than to the Thirteenth Amend- 
ment; nor any greater doubt that Congress has adequate power 
to forbid any such servitude from being exacted. 

But is there any similarity between such servitudes and,a 
denial by the owner of an inn, a public conveyance, or a theatre, 
of its accommodations and privileges to an individual, even 
though the denial be founded on the race or color of that indi- 
vidual? Where does any slavery or servitude, or badge of 
either, arise from such an act of denial? Whether it might not 
be a denial of a right which, if sanctioned by the state law, 
would be obnoxious to the prohibitions of the Fourteenth 
Amendment, is another question. But what has it to do with 
the question of slavery ¢ 

It may be that by the Black Code (as it was called), in the 
times when slavery prevailed, the proprietors of inns and public 
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conveyances were forbidden to receive persons of the African 
race, because it might assist slaves to escape from the control 
of their masters. This was merely a means of preventing such 
escapes, and was no part of the servitude itself. A law of that 
kind could not have any such object now, however justly it might 
be deemed an invasion of the party’s legal right as a citizen, 
and amenable to the prohibitions of the Fourteenth Amendment. 

The long existence of African slavery in this country gave 
us very distinct notions of what it was, and what were its 
necessary incidents. Compulsory service of the slave for the 
benefit of the master, restraint of his movements except by the 
master’s will, disability to hold property, to make contracts, to 
have a standing in court, to be a witness against a white per 
son, and such like burdens and incapacities, were the inseparable 
incidents of the institution. Severer punishments for crimes 
were imposed on the slave than on free persons guilty of the 
same offences. Congress, as we have seen, by the Civil Rights 
Bill of 1866, passed in view of the Thirteenth Amendment, 
before the Fourteenth was adopted, undertook to wipe out 
these burdens and disabilities, the necessary incidents of slavery, 
constituting its substance and visible form; and to secure to all 
citizens of every race and color, and without regard to previous 
servitude, those fundamental rights which are the essence of civil 
freedom, namely, the same right to make and enforce contracts, 
to sue, be parties, give evidence, and to inherit, purchase, lease, 
sell and convey property, as is enjoyed by white citizens. 
Whether this legislation was fully authorized by the Thirteenth 
Amendment alone, without the support which it afterward 
received from the Fourteenth Amendment, after the adoption 
of which it was re-enacted with some additions, it is not neces- 
sary to inquire. It is referred to for the purpose of showing 
that at that time (in 1866) Congress did not assume, under 
the authority given by the Thirteenth Amendment, to adjust 
what may be called the social rights of men and races in the 
community ; but only to declare and vindicate those fundamen- 
tal rights which appertain to the essence of citizenship, and the 
enjoyment or deprivation of which constitutes the essential dis- 
tinction between freedom and slavery. 
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We must not forget that the province and scope of the Thip. 
teenth and Fourteenth amendments are different; the former 
simply abolished slavery: the latter prohibited the States from 
abridging the privileges or immunities of citizens of the United 
States; from depriving them of life, liberty, or property with. 
out due process of law, and from denying to any the equal 
protection of the laws. The amendments are different, and the 
powers of Congress under them are different. What Congress 
has power to do under one, it may not have power to do under 
the other. Under the Thirteenth Amendment, it has only to do 
with slavery and its incidents. Under the Fourteenth Amend. 
ment, it has power to counteract and render nugatory all State 
laws and proceedings which have the effect to abridge any of 
the privileges or immunities of citizens of the United States, or 
to deprive them of life, liberty or property without due process 
of law, or todeny toany of them the equal protection of the laws, 
Under the Thirteenth Amendment, the legislation, so far as 
necessary or proper to eradicate all forms and incidents of slavery 
and involuntary servitude, may be direct and primary, oper. 
ating upon the acts of individuals, whether sanctioned by State 
legislation or not; under the Fourteenth, as we have already 
shown, it must necessarily be, and can only be, corrective in its 
character, addressed to counteract and afford relief against State 
regulations or proceedings. 

The only question under the present head, therefore, is, 
whether the refusal to any persons of the accommodations of 
an inn, or a public conveyance, or a place of public amusement, 
by an individual, and without any sanction or support from 
any State law or regulation, does inflict upon such persons any 
manner of servitude, or form of slavery, as those terms are 
understood in this country? Many wrongs may be obnoxious 
to the prohibitions of the Fourteenth Amendment which are 
not, in any just sense, incidents or elements of slavery. Such, for 
example, would be the taking of private property without due 
process of law; or allowing persons who have committed cer- 
tain crimes (horse stealing, for example) to be seized and hung 
by the posse comitatus without regular trial ; or denying to any 
person, or class of persons, the right to pursue any peaceful 
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avocations allowed to others. What is called class legislation 
would belong to this category, and would be obnoxious to the 
prohibitions of the Fourteenth Amendment, but would not neces- 
sarily be so to the Thirteenth, when not involving the idea of any 
subjection of one man to another. The Thirteenth Amendment 
has respect, not to distinctions of race, or class, or color, but to 
slavery. ‘The Fourteenth Amendment extends its protection to 
races and classes, and prohibits any State legislation which has 
the effect of denying to any race or class, or to any individual, 
the equal protection of the laws. 

Now, conceding, for the sake of the argument, that the 
admission to an inn, a public conveyance, or a place of public 
amusement, on equal terms with all other citizens, is the right 
of every man and all classes of men, is it any more than one of 
those rights which the states by the Fourteenth Amendment are 
forbidden to deny toany person? And isthe Constitution violated 
until the denial of the right has some State sanction or author- 
ity? Can the act of a mere individual, the owner of the inn, 
the public conveyance or place of amusement, refusing the 
accommodation, be justly regarded as imposing any badge of 
slavery or servitude upon the applicant, or only as inflicting an 
ordinary civil injury, properly cognizable by the laws of the 
State, and presumably subject to redress by those laws until the 
contrary appears ¢ 

After giving to these questions all the consideration which 
their importance demands, we are forced to the conclusion that 
such an act of refusal has nothing to do with slavery or invol- 
untary servitude, and that if it is violative of any right of the 
party, his redress is to be sought under the laws of the State ; 
or if those laws are adverse to his rights and do not protect 
him, his remedy will be found in the corrective legislation 
which Congress has adopted, or may adopt, for counteracting 
the effect of State laws, or State action, prohibited by the 
Fourteenth Amendment. It would be running the slavery argu- 
ment into the ground to make it apply to every act of discrimi- 
nation which a person may see fit to make as to the guests he 
will entertain, or as to the people he will take into his coach or 
cab or car, or admit to his concert or theatre, or deal with in 
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other matters of intercourse or business. Innkeepers and 
public carriers, by the laws of all the States, so far as we are 
aware, are bound, to the extent of their facilities, to furnish 
proper accommodation to all unobjectionable persons who in 
good faith apply for them. If the laws themselves make any 
unjust discrimination, amenable to the prohibitions of the 
Fourteenth Amendment, Congress has full power to afford a 
remedy under that amendment and in accordance with it. 

When a man has emerged from slavery, and by the 
aid of beneficent legislation has shaken off the inseparable 
concomitants of that state, there must be some stage in the 
progress of his elevation when he takes the rank of a mere 
citizen, and ceases to be the special favorite of the laws, and 
when his rights as a citizen, or a man, are to be protected in 
the ordinary modes by which other men’s rights are protected. 
There were thousands of free colored people in this country 
before the abolition of slavery, enjoying all the essential rights 
of life, liberty and property the same as white citizens; yet no 
one, at that time, thought that it was any invasion of his 
personal status as a freeman because he was not admitted to 
all the privileges enjoyed by white citizens, or because he 
was subjected to discriminations in the enjoyment of accom- 
modations in inns, public conveyances and places of amusement. 
Mere discriminations on account of race or color were not 
regarded as badges of slavery. If, since that time, the enjoy- 
ment of equal rights in all these respects has become established 
by constitutional enactment, it is not by force of the Thirteenth 
Amendment (which merely abolishes slavery), but by force of 
the Thirteenth and Fifteenth Amendments. 

On the whole we are of opinion, that no countenance of 
authority for the passage of the law in question can be found 
in either the Thirteenth or Fourteenth Amendment of the Con- 
stitution; and no other ground of authority for its passage 
being suggested, it must necessarily be declared void, at least 
so far as its operation in the several States is concerned. 

This conclusion disposes of the cases now under considera 
tion. In the cases of the United States v. Michael Ryan, and 
of 2ichard A. Robinson and Wife v. The Memphis & Charles 
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tom Railroad Company, the judgments must be affirmed. 
In the other cases, the answer to be given will be that the first 
and second sections of the act of Congress of March 1st, 1875, 
entitled “An Act to protect all citizens in their civil and legal 
rights,” are unconstitutional and void, and that judgment 
should be rendered upon the several indictments in those cases 
accordingly. And tt 28 80 ordered. 


Mr. Justice Haran dissenting. 

The opinion in these cases proceeds, it seems to me, upon 
grounds entirely too narrow and artificial. I cannot resist the 
conclusion that the substance and spirit of the recent amend- 
ments of the Constitution have been sacrificed by a subtle and 
ingenious verbal criticism. “ It is not the words of the law but 
the internal sense of it that makes the law: the letter of the 
law is the body; the sense and reason of the law is the soul.” 
Constitutional provisions, adopted in the interest of liberty, 
and for the purpose of securing, through national legislation, if 
need be, rights inhering in a state of freedom, and belonging 
to American citizenship, have been so construed as to defeat 
the ends the people desired to accomplish, which they 
attempted to accomplish, and which they supposed they had 
accomplished by changes in their fundamental law. By this I 
do not mean that the determination of these cases should have 
been materially controlled by considerations of mere expe- 
diency or policy. I mean only, in this form, to express an 
earnest conviction that the court has departed from the famil- 
iar rule requiring, in the interpretation of constitutional provis- 
ions, that full effect be given to the intent with which they 
were adopted. 

The purpose of the first section of the act of Congress of 
March 1, 1875, was to prevent race discrimination in respect of 
the accommodations and facilities of inns, public conveyances, 
and places of public amusement. It does not assume to define 
the general conditions and limitations under which inns, public 
conveyances, and places of public amusement may be con- 
ducted, but only declares that such conditions and limitations, 
whatever they may be, shall not be applied so as to work a 
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discrimination solely because of race, color, or previous condj. 
tion of servitude. The second section provides a penalty againgt 
any one denying, or aiding or inciting the denial, to any citi. 
zen, of that equality of right given by the first section, 
except for reasons by law applicable to citizens of every rage 
or color and regardless of any previous condition of servitude. 

There seems to be no substantial difference between my 
brethren and myself as to the purpose of Congress; for, they 
say that the essence of the law is, not to declare broadly that 
all persons shall be entitled to the full and equal enjoyment of 
the accommodations, advantages, facilities, and privileges of 
inns, public conveyances, and theatres; but that such enjoy- 
ment shall not be subject to conditions applicable only to 
citizens of a particular race or color, or who had _ been in a pre. 
vious condition of servitude. The effect of the statute, the 
court says, is, that colored citizens, whether formerly slaves or 
not, and citizens of other races, shall have the same accommo- 
dations and privileges in all inns, public conveyances, and 
places of amusement as are enjoyed by white persons; and 
wice Versa. 

The court adjudges, I think erroneously, that Congress 
is Without power, under either the Thirteenth or Fourteenth 
Amendment, to establish such regulations, and that the first 
and second sections of the statute are, in all their parts, uncon- 
stitutional and void. 

Whether the legislative department of the government has 
transcended the limits of its constitutional powers, “ is at all 
times,” said this court in /*letcher v. Pech, 6 Cr. 128, “a ques- 
tion of much delicacy, which ought seldom, if ever, to be 
decided in the affirmative, in a doubtful case. . . . The 
opposition between the Constitution and the law should be 
such that the judge feels a clear and strong conviction of their 
incompatibility with each other.” More recently in Sinking 
Fund Cases, 99 U. S., 718, we said: “It is our duty when 
required in the regular course of judicial proceedings, to 
declare an act of Congress void if not within the legislative 
power of the United States, but this declaration should never 
be made except in a clear case. Every possible presumption is 
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in favor of the validity of a statute, and this continues until 
the contrary is shown beyond a rational doubt. One branch 
of the government cannot encroach on the domain of another 
without danger. The safety of our institutions depends in no 
small degree on a strict observance of this salutary rule.” 

Before considering the language and scope of these amend- 
ments it will be proper to recall the relations subsisting, prior 
to their adoption, between the national government and the 
institution of slavery, as indicated by the provisions of the 
Constitution, the legislation of Congress, and the decisions 
of this court. In this mode we may obtain keys with which 
to open the mind of the people, and discover the thought 
intended to be expressed. 

In section 2 of article IV. of the Constitution it was provided 
that “no person held to service or labor in one State, under 
the laws thereof, escaping into another, shall, in consequence 
of any law or regulation therein, be discharged from such 
service or labor, but shall be delivered up on claim of the party 
to whom such service or labor may be due.” Under the 
authority of this clause Congress passed the Fugitive Slave Law 
of 1793, establishing a mode for the recovery of fugitive 
slaves, and prescribing a penalty against any person who should 
knowingly and willingly obstruct or hinder the master, his 
agent, or attorney, in seizing, arresting, and recovering the 
fugitive, or who should rescue the fugitive from him, or who 
should harbor or conceal the slave after notice that he was a 
fugitive. 

In Prigg v. Commonwealth of Pennsylvania, 16 Pet. 539, 
this court had occasion to define the powers and duties of Con- 
gress in reference to fugitives from labor. Speaking by Mr. 
Justice Story it laid down these propositions : 

That a clause of the Constitution conferring a right should 
not be so construed as to make it shadowy, or unsubstantial, 
or leave the citizen without a remedial power adequate for its 
protection, when another construction equally accordant with 
the words and the sense in which they were used, would 
enforce and protect the right granted ; 

That Congress is not restricted to legislation for the execu- 
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tion of its expressly granted powers; but, for the protection 
of rights guaranteed by the Constitution, may employ such 
means, not prohibited, as are necessary and proper, or such ag 
are appropriate, to attain the ends proposed ; 

That the Constitution recognized the master’s right of prop 
erty in his fugitive slave, and, as incidental thereto, the right 
of seizing and recovering him, regardless of any State law, or 
regulation, or local custom whatsoever ; and, 


That the right of the master to have his slave, thus escaping, | 


delivered up on claim, being guaranteed by the Constitution, 
the fair implication was that the national government was 
clothed with appropriate authority and functions to enforce it, 

The court said: “The fundamental principle, applicable to 
all cases of this sort, would seem to be that when the end js 


required the means are given, and when the duty is enjoined 


the ability to perform it is contemplated to exist on the part of 
the functionary to whom it is entrusted.” Again: “It would 
be a strange anomaly and forced construction to suppose that 
the national government meant to rely for the due fulfilment 
of its own proper duties, and the rights which it intended to 
secure, upon State legislation, and not upon that of the Union. 
A fortiori, it would be more objectionable to suppose that a 
power which was to be the same throughout the Union, 
should be confided to State sovereignty which could not right- 
fully act beyond its own territorial limits.” 

The act of 1793 was, upon these grounds, adjudged to bea 
constitutional exercise of the powers of Congress. 

It is to be observed from the report of Priggs’ case that 
Pennsylvania, by her attorney-general, pressed the argument 
that the obligation to surrender fugitive slaves was on the 
States and for the States, subject to the restriction that they 
should not pass laws or establish regulations liberating such 
fugitives ; that the Constitution did not take from the States 
the right to determine the status of all persons within their 
respective jurisdictions; that it was for the State in which the 
alleged fugitive was found to determine, through her courts or 
in such modes as she prescribed, whether the person arrested 
was, in fact, a freeman or a fugitive slave; that the sole power 
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of the general government in the premises was, by judicial 
instrumentality, to restrain and correct, not to forbid and pre- 
yent in the absence of hostile State action; and that, for the 
general government to assume primary authority to legislate on 
the subject of fugitive slaves, to the exclusion of the States, 
would be a dangerous encroachment on State sovereignty. 
But to such suggestions this court turned a deaf ear, and 
adjudged that primary legislation by Congress to enforce the 
master’s right was authorized by the Constitution. 

We next come to the Fugitive Slave Act of 1850, the consti- 
tutionality of which rested, as did that of 1793, solely upon the 
implied power of Congress to enforce the master’s rights. The 
provisions of that act were far in advance of previous legisla- 
tion. They placed at the disposal of the master seeking to 
recover his fugitive slave, substantially the whole power of 
the nation. It invested commissioners, appointed under the 
act, with power to summon the posse comitatus for the enforce- 
ment of its provisions, and commanded all good citizens to 
assist in its prompt and efficient execution whenever their ser- 
vices were required as part of the posse comitatus. Without 
going into the details of that act, it is sufficient to say that 
Congress omitted from it nothing which the utmost ingenuity 
could suggest as essential to the successful enforcement of the 
master’s claim to recover his fugitive slave. And this court, in 
Ableman v. Booth, 21 How. 506, adjudged it to be “in all of 
its provisions fully authorized by the Constitution of the 
United States.” 

The only other case, prior to the adoption of the recent 
amendments, to which reference will be made, is that of Dred 
Scott v. Sanford, 19 How. 399. That case was instituted in a 
circuit court of the United States by Dred Scott, claiming to 
be a citizen of Missouri, the defendant being a citizen of 
another State. Its object was to assert the title of himself 
and family to freedom. The defendant pleaded in abatement 
that Scott—being of African descent, whose ancestors, of pure 
African blood, were brought into this country and sold as 


| slaves—was not a citizen. The only matter in issue, said the 


court, was whether the descendants of slaves thus imported 
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and sold, when they should be emancipated, or who were bom 
of parents who had become free before their birth, are citizens 
of a State in the sense in which the word “citizen ” is used ip 
the Constitution of the United States. 

In determining that question the court instituted an inquiry 
as to who were citizens of the several States at the adoption of 
the Constitution, and who, at that time, were recognized as the 
people whose rights and liberties had been violated by +the 
British government. The result was a declaration, by this 


court, speaking by Chief Justice Taney, that the legislation | 


and histories of the times, and the language used in the 
Declaration of Independence, showed “that neither the class 
of persons who had been imported as slaves, nor their descend. 
ants, whether they had become free or not, were then ac 
knowledged as a part of the people, nor intended to be 
included in the general words used in that instrument ;” that 
“they had for more than a century before been regarded as 
beings of an inferior race, and altogether unfit to associate 
with the white race, either in social or political relations, and 
so far inferior that they had no rights which the white man 
was bound to respect, and that the negro might justly and 
lawfully be reduced to slavery for his benefit ;” that he was 
“ bought and sold, and treated as an ordinary article of mer. 
chandise and traffic, whenever a profit could be made by it;” 
and, that “ this,opinion was at that time fixed and universal in 


the civilized portion of the white race. It was regarded as an | 


axiom in morals as well as in politics, which no one thought of 
disputing, or supposed to be open to dispute; and men in 
every grade and position in society daily and habitually acted 
upon it in their private pursuits, as well as in matters of public 


concern, without for a moment doubting the correctness of 


this opinion.” 

The judgment of the court was that the words “ people of 
the United States ” and “ citizens ” meant the same thing, both 
describing “the political body who, according to our republi- 
can institutions, form the sovereignty and hold the power and 
conduct the government through their representatives ;” that 
“they are what we familiarly call the ‘sovereign people,’ and 








} 
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every citizen is one of this people and a constituent member of 
this sovereignty ;” but, that the class of persons described in 
the plea in abatement did not compose a portion of this people, 
were not “included, and were not intended to be included, 
under the word ‘citizens’ in the Constitution ;” that, therefore, 
they could “claim none of the rights and privileges which that 
instrument provides for and secures to citizens of the United 
States ;” that, “on the contrary, they were at that time con- 


_ gidered as a subordinate and inferior class of beings, who had 


been subjugated by the dominant race, and, whether emanci- 
pated or not, yet remained subject to their authority, and had 
no rights or privileges but such as those who held the power 
and the government might choose to grant them.” 

Such were the relations which formerly existed between the 
government, whether national or state, and the descendants, 
whether free or in bondage, of those of African blood, who 
had been imported into this country and sold as slaves. 

The first section of the Thirteenth Amendment provides that 
“neither slavery nor involuntary servitude, except as a punish- 
ment for crime, whereof the party shall have been duly con- 
victed, shall exist within the United States, or any place subject 
to their jurisdiction.” Its second section declares that “ Con- 
gress shall have power to enforce this article by appropriate 
legislation.” This amendment was followed by the Civil Rights 
Act of April 9, 1866, which, among other things, provided that 


_ “all persons born in the United States, and not subject to any 


foreign power, excluding Indians not taxed, are hereby de 
cared to be citizens of the United States.” 14 Stat. 27. 
The power of Congress, in this mode, to elevate the enfranchised 
race to national citizenship, was maintained by the supporters 
of the act of 1866 to be as full and complete as its power, by 


general statute, to make the children, being of full age, of per- 


sons naturalized in this country, citizens of the United States 
without going through the process of naturalization. The act 
of 1866, in this respect, was also likened to that of 1843, in 
which Congress declared “that the Stockbridge tribe of In- 


) dians, and each and every one of them, shall be deemed to be 


and are hereby declared to be, citizens of the United States to 
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all intents and purposes, and shall be entitled to all the rights, 
privileges, and immunities of such citizens, and shall in all re 
spects be subject to the laws of the United States.” If the at 
of 1866 was valid in conferring .national citizenship upon all 
embraced by its terms, then the colored race, enfranchised by 
the Thirteenth Amendment, became citizens of the United 
States prior to the adoption of the Fourteenth Amendment, 
But, in the view which I take of the present case, it is not 
1ecessary to examine this question. 

The terms of the Thirteenth Amendment are absolute and 
universal. They embrace every race which then was, or might 
thereafter be, within the United States. No race, as such, can 
be excluded from the benefits or rights thereby conferred. Yet, 
it is historically true that that amendment was suggested by 
the condition, in this country, of that race which had been de- 
clared, by this court, to have had—according to the opinion 
entertained by the most civilized portion of the white race, at 
the time of the adoption of the Constitution—“ no rights which 
the white man was bound to respect,” none of the privileges 
or immunities secured by that instrument to citizens of the 
United States. It had reference, in a peculiar sense, to a 
people which (although the larger part of them were in slav- 
ery) had been invited by an act of Congress to aid in saving 
from overthrow a government which, theretofore, by all of its 
departments, had treated them as an inferior race, with no 
legal rights or privileges except such as the white race might 
choose to grant them. 

These are the circumstances under which the Thirteenth 
Amendment was proposed for adoption. They are now re 
called only that we may better understand what was in the 
minds of the people when that amendment was considered, 
and what were the mischiefs to be remedied and the griev- 
ances to be redressed by its adoption. 

We have seen that the power of Congress, by legislation, to 
enforce the master’s right to have his slave delivered up on 
claim was implied from the recognition of that right in the 
national Constitution. But the power conferred by the 
Thirteenth Amendment does not rest upon implication or 
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inference. Those who framed it were not ignorant of the dis- 
gussion, covering many years of our country’s history, as to the 
constitutional power of Congress to enact the Fugitive Slave 
Laws of 1793 and 1850. When, therefore, it was determined, 
by a change in the fundamental law, to uproot the institution 
of slavery wherever it existed in the land, and to establish 
universal freedom, there was a fixed purpose to place the 
authority of Congress in the premises beyond the possibility 
of a doubt. ‘Therefore, ex industria, power to enforce the 
Thirteenth Amendment, by appropriate legislation, was ex- 
pressly granted. Legislation for that purpose, my brethren 
concede, may be direct and primary. But to what specific ends 
may it be directed? This court has uniformly held that the 
national government has the power, whether expressly given or 
not, to secure and protect rights conferred or guaranteed by the 
Constitution. United States v. Freese, 92 U.S. 214; Strauder v. 
West Virginia, 100 U.S. 303. That doctrine ought no#mnow 
to be abandoned when the inquiry is not as to an implied 
power to protect the master’s rights, but what may Congress, 
under powers expressly granted, do for the protection of free- 
dom and the rights necessarily inhering in a state of freedom. 

The Thirteenth Amendment, it is conceded, did something 
more than to prohibit slavery as an institution, resting upon 
distinctions of race, and upheld by positive law. My brethren 
admit that it established and decreed universal civil freedom 
throughout the United States. But did the freedom thus 
established involve nothing more than exemption from actual 
slavery? Was nothing miore intended than to forbid one man 
from owning another as property? Was it the purpose of the 
nation simply to destroy the institution, and then remit the 


_ ace, theretofore held in bondage, to the several States for such 


protection, in their civil rights, necessarily growing out of free- 
dom, as those States, in their discretion, might choose to pro- 
vide? Were the States against whose protest the institution 
was destroyed, to be left free, so far as national interference 
was concerned, to make or allow discriminations against that 
race, as such, in the enjoyment of those fundamental rights 
which by universal concession, inhere in a state of freedom? 
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Had the Thirteenth Amendment stopped with the sweeping 
declaration, in its first section, against the existence of Slavery 
and involuntary servitude, except for crime, Congress would 
have had the power, by implication, according to the doctrines of 
Prigg v. Commonwealth of Pennsylvania, repeated in Strauder 
v. West Virginia, to protect the freedom established, and con. 
sequently, to secure the enjoyment of such civil rights as were 
fundamental in freedom. That it can exert its authority to 
that extent is made clear, and was intended to be made clear, 
by the express grant of power contained in the second section 
of the Amendment. 

That there are burdens and disabilities which constitute 
badges of slavery and servitude, and that the power to en- 
force by appropriate legislation the Thirteenth Amendment 
may be exerted by legislation of a direct and primary char 
acter, for the eradication, not simply of the institution, but of 
its badges and incidents, are propositions which ought to be 
deemed indisputable. They lie at the foundation of the Civil 
Rights Act of 1866. Whether that act was authorized by the 
Thirteenth Amendment alone, without the support which it 
subsequently received from the ,Fourteenth Amendment, after 
the adoption of which it was re-enacted with some additions, 
my brethren do not consider it necessary to inquire. But I 
submit, with all respect to them, that its constitutionality is 
conclusively shown by their opinion. They admit, as I have 
said, that the Thirteenth Amendment established freedom ; that 
there are burdens and disabilities, the necessary incidents of 
slavery, which constitute its substance and visible form; that 
Congress, by the act of 1866, passed in view of the Thirteenth 
Amendment, before the Fourteenth was adopted, undertook to 
remove certain burdens and disabilities, the necessary incidents 
of slavery, and to secure to all citizens of every race and color, 
and without regard to previous servitude, those fundamental 
rights which are the essence of civil freedom, namely, the 
same right to make and enfore contracts, to sue, be parties, 
give evidence, and to inherit, purchase, lease, sell, and convey 
property as is enjoyed by white citizens; that under the 
‘Thirteenth Amendment, Congress has to do with slavery and 


‘ 
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its incidents; and that legislation, so far as necessary or 
proper to eradicate all forms and incidents of slavery and in- 
voluntary ‘servitude, may be direct and primary, operating 
upon the acts of individuals, whether sanctioned by State legis- 
lation or not. These propositions being conceded, it is ‘impos- 
sible, as it seems to me, to question the constitutional validity 
of the Civil Rights Act of 1866. Ido not contend that the 
Thirteenth Amendment invests Congress with authority, by 
legislation, to define and regulate the entire body of the civil 
rights which citizens enjoy, or may enjoy, in the several States. 
But I hold that since slavery, as the court has repeatedly de- 
clared, Slaughter-house Cases, 16 Wall. 36; Strauder v. West 
Virginia, 100 U. S. 303, was the moving or principal cause of 
the adoption of that amendment, and since that institution 
rested wholly upon the inferiority, as a race, of those held in 
bondage, their freedom necessarily involved immunity from, and 
protection against, all discrimination against them, because of 
their race, in respect of such civil rights as belong to freemen of 
other races. Congress, therefore, under its express power to en- 
force that amendment, by appropriate legislation, may enact 
laws to protect that people against the deprivation, because of 
their race, of any civil rights granted to other freemen in the 
same State ; and such legislation may be of a direct and primary 
character, operating upon States, their officers and agents, and, 
also, upon, at least, such individuals and corporations as exer- 
cise public functions and wield power and authority under the 
State. 

To test the correctness of this position, let us suppose that, 
prior to the adoption of the Fourteenth Amendment, a State 
had passed a statute denying to freemen of African descent, 


_ Tesident within its limits, the same right which was accorded 
_ to white persons, of making and enforcing contracts, and of in- 


heriting, purchasing, leasing, selling and conveying property ; 
or a statute subjecting colored people to severer punishment for 
particular offences than was prescribed for white persons, or 
excluding that race from the benefit of the laws exempting 
homesteads from execution. Recall the legislation of 1865-6 
in some of. the States, of which this court, in, the Slaughter- 
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House Cases, said, that it imposed upon the colored rage 
onerous disabilities and burdens; curtailed their rights in the 
pursuit of life, liberty and property to such an extent that their 
freedom was of little value; forbade them to appear in the 
towns in any other character than menial servants; required 
them to reside on and cultivate the soil, without the right to 
purchase or own it ; excluded them from many occupations of 
gain; and denied them the privilege of giving testimony in the 
courts where a white man was a party. 16 Wall. 57. Can 
there be any doubt that all such enactments might have been 
reached by direct legislation upon the part of Congress under 
its express power to enforce the Thirteenth Amendment} 
Would any court have hesitated to declare that such legislation 
imposed badges of servitude in conflict with the civil freedom 
ordained by that amendment? That it would have been also 
in conflict with the Fourteenth Amendment, because inconsist- 
ent with the fundamental rights of American citizenship, does 
not prove that it would have been consistent with the 
Thirteenth Amendment. 

What has been said is sufficient to show that the power of 
Congress under the Thirteenth Amendment is not necessarily 
restricted to legislation against slavery as an institution upheld 
by positive law, but may be exerted to the extent, at least, of 
protecting the liberated race against discrimination, in respect 
of legal rights belonging to freemen, where such discrimination 
is based upon race. 

It remains now to inquire what are the legal rights of 
colored persons in respect of the accommodations, privileges 
and facilities of public conveyances, inns and places of public 
amusement ? 

First, as to public conveyances on land and water. In New 
Jersey Steam Navigation Co. v. Merchants’ Bank, 6 How. 344, 
this court, speaking by Mr. Justice Nelson, said that a common 
calrier is “in the exercise of a sort of public office, and has 
public duties to perform, from which he should not be per. 
mitted to exonerate himself without the assent of the parties 
concerned.” To the same effect is Munn v. Jilinois, 94 U.8. 
113. In Olcott v. Supervisors, 16 Wall. 678, it was ruled that 
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railroads are public highways, established by authority of the 
State for the public use ; that they are none the less public high 
ways, becaused controlled and owned by private corporations ; 
that itis a part of the function of government to make and main- 
tain highways for the convenience of the public ; that no matter 
who is the agent, or what is the agency, the function per. 
formed is that of the State ; that although the owners may be 
private companies, they may be compelled to permit the public 
to use these works in the manner in which they can be used; 
that, upon these grounds alone, have the courts sustained the 
investiture of railroad corporations with the State’s right of 
eminent domain, or the right of municipal corporations, under 
legislative authority, to assess, levy and collect taxes to aid in 
the construction of railroads. Soin Zownship of Queensbury 
v. Culver, 19 Wall. 83, it was said that a municipal subscription 
of railroad stock was in aid of the construction and maintenance 
ef a public highway, and for the promotion of a public use. 
Again, in Township of Pine Grove v. Talcott, 19 Wall. 666: 
“Though the corporation [railroad] was private, its work was 
public,as much so as if it were to be constructed by the State.” 
To the like effect are numerous adjudications in this and the 
State courts with which the profession is familiar. The 
Supreme Judicial Court of Massachusetts in Inhabitants of 
Worcester v. The Western R. R. Corporation, 4 Met. 564, said 
in reference to a railroad : 

“The establishment of that great thoroughfare is regarded 
as a public work, established by public authority, intended for 
the public use and benefit. the use of which is secured to the 
whole community, and constitutes, therefore, like a canal, turn- 
pike, or highway, a public easement. . . . It is true that 


the real and personal property, necessary to the establishment 


and management of the railroad, is vested in the corporation ; 
but it is in trust for the public.” In Erie, Htc., R. R. Co. v. Casey, 
26 Penn. St. 287, thecourt, referring to an act repealing the char- 
ter of a railroad, and under which the State took possession of 
the road, said: “It is a public highway, solemnly devoted to 
public use. When the lands were taken it was for such use, or 
they could not have been taken at all. - » Railroads es 
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tablished upon land taken by the right of eminent domain by 
authority of the commonwealth, created by her laws as thop. 
oughfares for commerce, are her highways. No corporation hag 
property in them, though it may have franchises annexed to 
and exercisable within them.” 

In many courts it has beén held that because of the public 
interest in such a corporation the land of a railroad company 
cannot be levied on and sold under execution by a creditor, 
The sum of the adjudged cases is that a railroad corporation is 
a governmental agency, created primarily for public purposes, 
and subject to be controlled for the public benefit. Upon 
this ground the State, when’ unfettered by contract, may 
regulate, in its discretion, the rates of fares of passengers and 
freight. And upon this ground, too, the State may regulate 
the entire management of railroads in all matters affecting the 
convenience and safety of the public; as, for example, by regu- 
lating speed, compelling stops of prescribed length at stations, 
and prohibiting discriminations and favoritism. If the corpora 
tion neglect or refuse to discharge its duties to the public, it 
may be coerced to do so by appropriate proceedings in the 
name or in behalf of the State. 

Such being the relations these corporations hold to the public, 
it would seem that the right of a colored person to use an im- 
proved public highway, upon the terms accorded to freemen of 
other races, is as fundamental, in the state of freedom estab 
lished in this country, as are any of the rights which my 
brethren concede to be so far fundamental as to be deemed the 
essence of civil freedom. “Personal liberty consists,” says 
Blackstone, “in the power of locomotion, of changing situation, 
or removing one’s person to whatever places one’s own inclina- 
tion may direct, without restraint, unless by due course of law.” 
But of what value is this right of locomotion, if it may be 
clogged by such burdens as Congress intended by the act of 
1875 to remove? They are burdens which lay at the very 
foundation of the institution of slavery as it once existed. They 
are not to be sustained, except upon the assumption that there 
is, in this land of universal liberty, a class which may still 
be discriminated against, even in respect of rights of a character 
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go necessary and supreme, that, deprived of their enjoyment 
in common with others, a freeman is not only branded as one 
inferior and infected, but, in the competitions of life, is robbed 
of some of the most essential means of existence; and all this 
solely because they belong to a particular race which the nation 
has liberated. The Thirteenth Amendment alone obliterated 
the race line, so far as all rights fundamental in a state of free- 
dom are concerned. 

Second, as to inns. The same general observations which 
have been made as to railroads are applicable to inns. The 
word ‘inn’ has a technical legal signification. It means, in 
the act of 1875, just what it meant at common law. A mere 
private boarding-house is not an inn, nor is its keeper subject 
to the responsibilities, or entitled to the privileges of a common 
innkeeper. “To constitute one an innkeeper, within the legal 
force of that term, he must keep a house of entertainment or 
lodging for all travellers or wayfarers who might choose to 
accept the same, being of good character or conduct.” Redfield 
on Carriers, etc., §575. Says Judge Story: 


“An innkeeper may be defined to be the keeper of a common 
inn for the lodging and entertainment of travellers and passengers, 
their horses and attendants. An innkeeper is bound to take in 
all travellers and wayfaring persons, and to entertain them, if he 
can accommodate them, for a reasonable compensation ; and he 
must guard their goods with proper diligence. . . . If an 
innkeeper improperly refuses to receive or provide for a guest, 
he is liable to be indicted therefor. . . . They (carriers of 
passengers) are no more at liberty to refuse a passenger, if they 
have sufficient room and accommodations, than an innkeeper is 
to refuse suitable room and accommodations to a guest.” Story 
on Bailments, §§ 475-6. 


In Jtex v. Ivens, 7 Carrington & Payne, 213, 32 E. C. L. 
495, the court, speaking by Mr. Justice Coleridge, said : 


“An indictment lies against an innkeeper who refuses to 
receive a guest, he having at the time room in his house; and 
either the price of the guest’s entertainment being tendered to 
him, or such circumstances occurring as will dispense with that 
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tender. This law is founded in good sense, The innkeeper jg 
not to select his guests. Ie has no right to say to one, you shall 
come to my inn, and to another you shall not, as every one com- 
ing and conducting himself in a proper manner has a right to be 
received ; and for this purpose innkeepers are a sort of public 
servants, they having in return a kind of privilege of entertain- 
ing travellers and supplying them with what they want.” 


These authorities are sufficient to show that a keeper of an 
inn is in the exercise of a quasi public employment. The law 
gives him special privileges and he is charged with certain 
duties and responsibilities to the public. The public nature of 
his employment forbids him from discriminating against any 
person asking admission as a guest on account of the race or 
color of that person. 

‘Third. As to places of public amusement. It may be argued 
that the managers of such places have no duties to perform 
with which the public are, in any legal sense, concerned, or 
with which the public have any right to interfere; and, that 
the exclusion of a black man from a place of public amusement, 
on account of his race, or the denial to him, on that ground, of 
equal accommodations at such places, violates no legal right 
for the vindication of which he may invoke the aid of the 
courts. My answer is, that places of public amusement, within 
the meaning of the act of 1875, are such as are established and 
maintained under direct license of the law. The authority to 
establish and maintain them comes from the public. The col- 
ored race is a part of that public. The local government grant- 
ing the license represents them as well as all other races within 
its jurisdiction. A license from the public to establish a place 
of public amusement, imports, in law, equality of right, at such 
places, among all the members of that public. This must be 
so, unless it be—which I deny—that the common municipal 
government of all the people may, in the exertion of its powers, 
conferred for the benefit of all, discriminate or authorize dis- 
crimination against a particular race, solely because of its former 
condition of servitude. 

I also submit, whether it can be said—in view of the doc- 
trines of this court as announced in Munn v. State of Jilinow, 
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94 U.S. 113, and reaffirmed in Petk v. Chicago & N. W. Rail 
way Co., 94 U. S. 164—that the management of places of public 
amusement is a purely private matter, with which government 
has no rightful concern? In the Munn case the question was 
whether the State of Illinois could fix, by law, the maximum 
of charges for the storage of grain in certain warehouses in 
that State—the private property of individual citizens. After 
quoting a remark attributed to Lord Chief Justice Hale, to the 
effect that when private property is “affected with a public 
interest it ceases to be juris private only,” the court says: 


“Property does become clothed with a public interest when 
used in a manner to make it of public consequence and affect the 
community at large. When, therefore, one devotes his property 
to a use in which the public has an interest, he, in effect, grants 
to the public an interest in that use, and must submit to be 
controlled by the public for the common good, to the extent of 
the interest he has thus created. He may withdraw his grant by 
discontinuing the use, but, so long as he maintains the use, he 
must submit to the control.” 


The doctrines of Munn v. Jilinois have never been modified 
by this court, and I am justified, upon the authority of that 
case, in saying that places of public amusement, conducted 
under the authority of the law, are clothed with a public inter- 
est, because used in a manner to make them of public conse- 
quence and to affect the community at large. The law may 
therefore regulate, to some extent, the mode in which they 
shall be conducted, and, consequently, the public have rights 
in respect of such places, which may be vindicated by the law. 
It is consequently not a matter purely of private concern. 

Congress has not, in these matters, entered the domain of 
State control and supervision. It does not, as I have said, as- 
sume to prescribe the general conditions and limitations under 
which inns, public conveyances, and places of public amusement, 
shall be conducted or managed. It simply declares, in effect, 
that since the nation has established universal freedom in this 
country, for all time, there shall be no discrimination, based 
merely upon race or color, in respect of the accommodations 
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and advantages of public conveyances, inns, and places of public 
amusement. 

I am of the opinion that such discrimination practised by 
corporations and individuals in the exercise of their public or 
quasi-public functions is a badge of servitude the imposition of 
which Congress may prevent under its power, by appropri- 
ate legislation, to enforce the Thirteenth Amendment; and, 
consequently, without reference to its enlarged power under the 
Fourteenth Amendment, the act of March 1, 1875, is not, in 
my judgment, repugnant to the Constitution. 

It remains now to consider these cases with reference to the 
power Congress has possessed since the adoption of the Four. 
teenth Amendment. Much that has been said as to the power 
of Congress under the Thirteenth Amendment is applicable to 
this branch of the discussion, and will not be repeated. 

Before the adoption of the recent amendments, it had become, 
as we have seen, the established doctrine of this court that 
negroes, whose ancestors had been imported and sold as slaves, 
could not become citizens of a State, or even of the United 
States, with the rights and privileges guaranteed to citizens by 
the national Constitution ; further, that one might have all the 
rights and privileges of a citizen of a State without being a citi- 
zen in the sense in which that word was used in the national 
Constitution, and without being entitled to the privileges and 
immunities of citizens of the several States. Still, further, be- 
tween the adoption of the Thirteenth Amendment and the 
proposal by Congress of the Fourteenth Amendment, on June 
16, 1866, the statute books of several of the States, as we have 
seen, had become loaded down with enactments which, under 
the guise of Apprentice, Vagrant, and Contract regulations, 
sought to keep the colored race in a condition, practically, of 
servitude. It was openly announced that whatever might be 
the rights which persons of that race had.as freemen, under the 
guarantees of the national Constitution, they could not become 
citizens of a State, with the privileges belonging to citizens, ex- 
cept by the consent of such State; consequently, that their civil 
rights, as citizens of the State, depended entirely upon State 
legislation. To meet this new peril to the black race, that the 
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purposes of the nation might not be doubted or defeated, and 
by way of further enlargement of the power of Congress, the 
Fourteenth Amendment was proposed for adoption. 

Remembering that this court, in the Slaughter-House Cases, 
declared that the one pervading purpose found in all the recent 
amendments, lying at the foundation of each, and without 
which none of them would have been suggested—was “ the 
freedom of the slave race, the security and firm establishment of 
that freedom, and the protection of the newly-made freeman 
and citizen from the oppression of those who had formerly ex- 
ercised unlimited dominion over him ”’—that each amendment 
was addressed primarily to the grievances of that race—lIct us 
proceed to consider the language of the Fourteenth Amend- 
ment. 

Its first and fifth sections are in these words: 


“Src. 1. All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of the United 
States and of the State wherein they reside. No State shall make 
or enforce any law which shall abridge the privileges or immu- 
nities of citizens of the United States; nor shall any State de- 
prive any person of life, liberty, or property, without due process 
of law ; nor deny to any person within its jurisdiction the equal 
protection of the laws. 

* * * . * . 


“Src. 5. That Congress shall have power to enforce, by ap- 
propriate legislation, the provisions of this article.” 


It was adjudged in Strauder v. West Virginia, 100 U.S. 303, 
and Ex parte Virginia, 100 U.S. 339, and my brethren con- 
cede, that positive rights and privileges were intended to be 
secured, and are in fact secured, by the Fourteenth Amend- 
ment. 

But when, under what circumstances, and to what extent, 
may Congress, by means of legislation, exert its power to en- 
force the provisions of this amendment? The theory of the 
opinion of the majority of the court—the foundation upon 
which their reasoning seems to rest—is. that the general gov- 
ernment cannot, in advance of hostile State laws or hostile State 
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proceedings, actively interfere for the protection of any of the 
rights, privileges, and immunities secured by the Fourteenth 
Amendment. It is said that such rights, privileges, and immn. 
nities are secured by way of prohibition against State laws and 
State proceedings affecting such rights and privileges, and by 
power given to Congress to legislate for the purpose of carry. 
ing such prohibition into effect; also, that congressional legis. 
lation must necessarily be predicated upon such supposed State 
laws or State proceedings, and be directed to the correction of 
their operation and effect. 

In illustration of its position, the court refers to the clause of 
the Constitution forbidding the passage by a State of any law 
impairing the obligation of contracts. That clause does not, I 
submit, furnish a proper illustration of the scope and effect of 
the fifth section of the Fourteenth Amendment. No express 
power is given Congress to enforce, by primary direct legisla- 
tion, the prohibition upon State laws impairing the obligation 
of contracts. Authority is, indeed, conferred to enact all 
necessary and proper laws for carrying into execution the env- 
merated powers of Congress and all other powers vested by the 
Constitution in the government of the United States or in any 
department or officer thereof. And, as heretofore shown, there 
is also, by necessary implication, power in Congress, by legisla- 
tion, to protect a right derived from the national Constitution. 
But a prohibition upon a State is not a power in Congress or in 
the national government. ‘It is simply a denial of power to the 
State. And the only mode in which the inhibition upon State 
laws impairing the obligation of contracts can be enforced, is, 
indirectly, through the courts, in suits where the parties raise 
some question as to the constitutional validity of such laws. 
The judicial power of the United States extends to such suits 
for the reason that they are suits arising under the Constitu- 
tion. The Fourteenth Amendment presents the first instance 
in our history of the investiture of Congress with affirmative 
power, by legislation, to enforce an express prohibition upon 
the States. It is not said that the judicial power of the nation 
may be exerted for the enforcement of that amendment. No 
enlargement of the judicial power was required, for it is clear 
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that had the fifth section of the Fourteenth Amendment been 
entirely omitted, the judiciary could have stricken down all 
State laws and nullified all State proceedings in hostility to 
rights and privileges secured or recognized by that amendment. 
The power given is, in terms, by congressional legislation, to 
enforce the provisions of the amendment. 

The assumption that this amendment consists wholly of pro- 
hibitions upon State laws and State proceedings in hostility to 
its provisions, is unauthorized by its language. The first clause 
of the first section—“ All persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, are citi- 
zens of the United States, and of the State wherein they reside” 
—is of a distinctly affirmative character. In its application to 
the colored race, previously liberated, it created and granted, 
as well citizenship of the United States, as citizenship of the 
State in which they respectively resided. It introduced all of 
that race, whose ancestors had been imported and sold as slaves, 
at’once, into the political community known as the “ People of 
the United States.” They became, instantly, citizens of the 
United States, and of their respective States. Further, they 
were brought, by this supreme act of the nation, within the 
direct operation of that provision of the Constitution which de- 
clares that “the citizens of each State shall be entitled to all 
privileges and immunities of citizens in the several States.” Art. 
4, § 2. 

The citizenship thus acquired, by that race, in virtue of an 
affirmative grant from the nation, may be protected, not alone by 
the judicial branch of the government, but by congressional 
legislation of a primary direct character; this, because the 
power of Congress is not restricted to the enforcement of pro- 
hibitions upon State laws or State action. It is, in terms dis- 
tinct and positive, to enforce “ the provisions of this article” of 
amendment; not simply those of a prohibitive character, but 
the provisions—a// of the provisions—affirmative and prohib- 
itive, of the amendment. It is, therefore, a grave misconcep- 
tion to suppose that the fifth section of the amendment has 
reference exclusively to express prohibitions upon State laws or 
State action. If any right was created by that amendment, the 
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grant of power, through appropriate legislation, to enforce its 
provisions, authorizes Congress, by means of legislation, operat. 
ing throughout the entire Union, to guard, secure, and protect 
that right. 

It is, therefore, an essential inquiry what, if any, right, privi- 
lege or immunity was given, by the nation, to colored persons, 
when they were made citizens of the State in which they reside} 
Did the constitutional grant of State citizenship to that race, 
of its own force, invest them with any rights, privileges and im- 
munities whatever? That they became entitled, upon the adop. 
tion of the Fourteenth Amendment, “ to all privileges and im- 
munities of citizens in the several States,” within the meaning 
of section 2 of article 4 of the Constitution, no one, I suppose, 
will for a moment question. What are the privileges and im- 
munities to which, by that clause of the Constitution, they 
became entitled? To this it may be answered, generally, upon 
the authority of the adjudged cases, that they are those which 
are fundamental in citizenship in a free republican government, 
such as are “common to the citizens in the latter States under 
their constitutions and laws by virtue of their being citizens.” Of 
that provision it has been said, with the approval of this court, 
that no other one in the Constitution has tended so strongly to 
constitute the citizens of the United States one people. Ward 
v. Maryland, 12 Wall. 418; Corfield v. Coryell, 4 Wash. C. 
C. 371; Paul v. Virginia, 8 Wall. 168; Slaughter-house Cases, 
16 id. 36. 

Although this court has wisely forborne any attempt, bya 
comprehensive definition, to indicate all of the privileges and im- 
munities to which the citizen of a State is entitled, of right, when 
within the jurisdiction of other States, I hazard nothing, in view 
of former adjudications, in saying that no State can sustain her 
denial to colored citizens of other States, while within her limits, 
of privileges or immunities, fundamental in republican citizen- 
ship, upon the ground that she accords such privileges and 
immunities only to her white citizens and withholds them from 
her colored citizens. Thecolored citizens of other States, within 
the jurisdiction of that State, could claim, in virtue of section 
2 of article 4 of the Constitution, every privilege and immunity 
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which that State secures to her white citizens. Otherwise, it 
would be in the power of any State, by discriminating class 
legislation against its own citizens of a particular race or color, 
to withhold from citizeps of other States, belonging to that 
proscribed race, when within her limits, privileges and immuni- 
ties of the character regarded by all courts as fundamental in 
citizenship ; and that, too, when the constitutional guaranty is 
that the citizens of each State shall be entitled to “all privileges 
and immunities of citizens of the several States.” No State 
may, by discrimination against a portion of its own citizens of 
a particular race, in respect of privileges and immunities funda- 
mental in citizenship, impair the constitutional right of citizens 
of other States, of whatever race, to enjoy in that State all such 
privileges and immunities as are there accorded to her most 
favored citizens. A colored citizen of Ohio or Indiana, while 
in the jurisdiction of Tennessee, is entitled to enjoy any privi- 
lege or immunity, fundamental in citizenship, which is given to 
citizens of the white race in the latter State. It is not to be 
supposed that any one will controvert this proposition. 

But what was secured to colored citizens of the United States 
—as between them and their respective States—by the national 
grant to them of State citizenship? With what rights, privi- 
leges, or immunities did this grant invest them? There is one, 
if there be no other—exemption from race discrimination in 
respect of any civil right belonging to citizens of the white race 
in the same State. That, surely, is their constitutional privilege 
when within the jurisdiction of other States. And such must 
be their constitutional right, in their own State, unless the recent 
amendments be splendid baubles, thrown out to delude those 
who deserved fair and generous treatment at the hands of the 
nation. Citizenship in this country necessarily imports at least 
equality of civil rights among citizens of every race in the same 
State. It is fundamental in American citizenship that, im 
respect of such rights, there shall be no discrimination by the 
State, or its officers, or by individuals or corporations exercising 
public functions or authority, against any citizen because of his 
race or previous condition of servitude. In United States v. 
Cruikshank, 92 U. 8. 542, it was said at page 555, that the 
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rights of life and personal liberty are natural rights of man, 
and that “the equality of the rights of citizens is a principle of 
republicanism.” And in Zz parte Virginia, 100 U. 8S. 334 
the emphatic language of this court is that “one great purpose 
of these amendments was to raise the colored race from that 
condition of inferiority and servitude in which most of them 
had previously stood, into perfect equality of civil rights with 
all other persons within the jurisdiction of the States.” So, in 
Strauder v. West Virginza, 100 U. 8. 306, the court, alluding to 
the Fourteenth Amendment, said: ‘“ This is one of a series of 
constitutional provisions having a common purpose, namely, 
securing to a race recently emancipated, a race that through 
many generations had been held in slavery, all the civil rights 
that the superior race enjoy.” Again, in Weal v. Delaware, 
103 U. S. 386, it was ruled that this amendment was designed, 
primarily, “to secure to the colored race, thereby invested with 
the rights, privileges, and responsibilities of citizenship, the en- 
joyment of all the civil rights that, under the law, are enjoyed 
by white persons.” 

The language of this court with reference to the Fifteenth 
Amendment, adds to the force of this view. In United States 
v. Cruikshank, it was said: “In United States v. Reese, 92 
U. S. 214, we held that the Fifteenth Amendment has in- 
vested the citizens of the United States with a new constitu- 
tional right, which is exemption from discrimination in the 
exercise of the elective franchise, on account of race, color, or 
previous condition of servitude. From this it appears that the 
right of suffrage is not a necessary attribute of national citizen- 
ship, but that exemption from discrimination in the exercise of 
that right on account of race, &c., is. The right to vote in the 
States comes from the States; but the right of exemption from 
the prohibited discrimination comes from the United States. 
The first has not been granted or secured by the Constitution 
of the United States, but the last has been.” 

Here, in language at once clear and forcible, is stated the 
principle for which I contend. It can scarcely be claimed that 
exemption from race discrimination, in respect of civil.rights, 
against those to whom State citizenship was granted by the 
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nation, is any less, for the colored race, a new constitutional 
right, derived from and secured by the national Constitution, 
than is exemption from such discrimination in the exercise of 
the elective franchise. It cannot be that the latter is an attri- 
bute of national citizenship, while the other is not essential in 
national citizenship, or fundamental in State citizenship. 

If, then, exemption from discrimination, in respect of civil 
rights, is a new constitutional right, secured by the grant of 
State citizenship to colored citizens of the United States—and 
Ido not see how this can now be questioned—why may not the 
nation, by means of its own legislation of a primary direct 
character, guard, protect and enforce that right? It is a right 
and privilege which the nation conferred. It did not come 
from the States in which those colored citizens reside. It has 
been the established doctrine of this court during all its history, 
accepted as essential to the national supremacy, that Congress, 
in the absence of a positive delegation of power to the State 
legislatures, may, by its own legislation, enforce and protect any 
right derived from or created by the national Constitution. It 
was so declared in Prigg v. Commonwealth of Pennsylvania. It 
was reiterated in United States v. Reese, 92 U. S. 214, where 
the court said that “rights and immunities created by and 
dependent upon the Constitution of the United States can be 
protected by Congress. The form and manner of the protec- 
tion may be such as Congress, in the legitimate exercise of its 
discretion, shall provide. These may be varied to meet the 
necessities of the particular right to be protected.” It was dis- 
tinctly reaffirmed in Strauder v. West Virginia, 100 U.S. 310, 
where we said that “a right or immunity created by the Con- 
stitution or only guaranteed by it, even without any express 
delegation of power, may be protected by Congress.” Iow 
then can it be claimed in view of the declarations of this court in 
former cases, that exemption of colored citizens, within their 
States, from race discrimination, in respect of the civil rights of 
citizens, is not an immunity created or derived from the national 
Constitution ? 

This court has always given a broad and liberal construction 
to the Constitution, so as to enable Congress, by legislation, to 
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enforce rights secured by that instrument. The legislation 
which Congress may enact, in execution of its power to enforce 
the provisions of this amendment, is such as may be appropri- 
ate to protect the right granted. The word appropriate wag 
undoubtedly used with reference to its meaning, as established 
by repeated decisions of this court. Under given circumstances, 
that which the court characterizes as corrective legislation 
might be deemed by Congress appropriate and, entirely suffi- 
cient. Under other circumstances primary direct legislation 
may be required. [But it is for Congress, not the judiciary, to 
say that legislation is appropriate—that is—best adapted to 
the end to be attained. The judiciary may not, with safety to 
our institutions, enter the domain of legislative discretion, and 
dictate the means which Congress shall employ in the exercise 
of its granted powers. That would be sheer usurpation of 
the functions of a co-ordinate department, which, if often 
repeated, and permanently acquiesced in, would work a rad- 
ical change in our system of government. In United States 
v. Fisher, 2 Cr. 358, the court said that “Congress must 
possess the choice of means, and must be empowered to 
use any means which are in fact conducive to the exercise 
of a power granted by the Constitution.” “The sound con- 
struction of the Constitution,” said Chief Justice Marshall, 
“must allow to the national legislature that discretion, with 
respect to the means by which the powers it confers are to be 
carried into execution, which will enable that body to perform 
the high duties assigned to it in the manner most beneficial to 
the people. Let the end be legitimate, let it be within the 
scope of the Constitution, and all means which are appropriate, 
which are plainly adapted to that end, which are not prohibited, 
but consist with the letter and spirit of the Constitution, are 
constitutional.” McCulloch v. Maryland, 4 Wh. 421. 

Must these rules of construction be now abandoned? Are 
the powers of the national legislature to be restrained in pro- 
portion as the rights and privileges, derived from the nation, 
are valuable? Are constitutional provisions, enacted to secure 
the dearest rights of freemen and citizens, to be subjected to 
that rule of construction, applicable to private instruments, 
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which requires that the words to be interpreted must be taken 
most strongly against those who employ them? Or, shall it be 
remembered that “a constitution of government, founded by 
the people for themselves and their posterity, and for objects 
of the most momentous nature—for perpetual union, for the 
establishment of justice, for the general welfare, and for a per- 
petuuc‘on of the blessings of liberty—necessarily requires that 
every interpretation of its powers should have a constant refer- 
ence to these objects? No interpretation of the words in which 
those powers are granted can be a sound one, which narrows 
down their ordinary import so as to defeat those objects.” 1 
Story Const. § 422. 

The opinion of the court, as I have said, proceeds upon the 
ground that the power of Congress to legislate for the protec- 
tion of the rights and privileges secured by the Fourteenth 
Amendment cannot be brought into activity except with the 
view, and as it may become necessary, to correct and annul 
State laws and State proceedings in hostility to such rights and 
privileges. In the absence of State laws or State action adverse 
to such rights and privileges, the nation may not actively inter- 
fere for their protection and security, even against corporations 
and individuals exercising public or quasi public functions. 
Such I understand to be the position of my brethren. If the 
grant to colored citizens of the United States of citizenship in 
their respective States, imports exemption from race discrimina- 
tion, in their States, in respect of such civil rights as belong to 
citizenship, then, to hold that the amendment remits that right 
to the States for their protection, primarily, and stays the hands 
of the nation, until it is assailed by State laws or State proceed- 
ings, is to adjudge that the amendment, so far from enlarging 
the powers of Congress—as we have heretofore said it did— 
not only curtails them, but reverses the policy which the 
general government has pursued from its very organization. 
Such an interpretation of the amendment is a denial to Con- 
gress of the power, by appropriate legislation, to enforce one 
of its provisions. In view of the circumstances under which 
the recent amendments were incorporated into the Constitution, 
and especially in view of the peculiar character of the new 
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rights they created and secured, it ought not to be presumed 
that the general government has abdicated its authority, by 
national legislation, direct and primary in its character, to 
guard and protect privileges and immunities secured by that 
instrument. Such an interpretation of the Constitution ought 
not to be accepted if it be possible to avoid it. Its acceptance 
would lead to this anomalous result : that whereas, prior to the 
amendments, Congress, with the sanction of this court, passed 
the most stringent laws—operating directly and primarily upon 
States and their officers and agents, as well as upon individuals 
—in vindication of slavery and the right of the master, it may 
not now, by legislation of a like primary and direct character, 
guard, protect, and secure the freedom established, and the 
most essential right of the citizenship granted, by the constitu. 
tional amendments. With all respect for the opinion of others, 
I insist that the national legislature may, without transcending 
the limits of the Constitution, do for human liberty and the 
fundamental rights of American citizenship, what it did, with 
the sanction of this court, for the protection of slavery and the 
rights of the masters of fugitive slaves. If fugitive slave laws, 
providing modes and prescribing penalties, whereby the master 
could seize and recover his fugitive slave, were legitimate ex- 
ercises of an implied power to protect and enforce a right 
recognized by the Constitution, why shall the hands of Con- 
gress be tied, so that—under an express power, by appropriate 
legislation, to enforce a constitutional provision granting citi- 
zenship—it may not, by means of direct legislation, bring the 
whole power of this nation to bear upon States and their offi- 
cers, and upon such individuals and corporations exercising 
public functions as assume to abridge, impair, or deny rights 
confessedly secured by the supreme law of the land ? 

It does not seem to me that the fact that, by the second 
clause of the first section of the Fourteenth Amendment, the 
States are expressly prohibited from making or enforcing laws 
abridging the privileges and immunities of citizens of the 
United States, furnishes any sufficient reason for holding or 
maintaining that the amendment was intended to deny Con- 
gress the power, by general, primary, and direct legislation, of 
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rotecting citizens of the several States, being also citizens of 
the United States, against all discrimination, in respect of their 
rights as citizens, which is founded on race, color, or previous 
condition of servitude. 

Such an interpretation of the amendment is plainly repug- 
nant to its fifth section, conferring upon Congress power, by 
appropriate legislation, to enforce not merely the provisions 
containing prohibitions upon the States, but all of the provisions 
of the amendment, including the provisions, express and im- 
plied, in the first clause of the first section of the article 
granting citizenship. This alone is sufficient for holding that 
Congress is not restricted to the enactment of laws adapted to 
counteract and redress the operation of State legislation, or the 
action of State officers, of the character prohibited by the 
amendment. It was perfectly well known that the great 
danger to the equal enjoyment by citizens of their rights, as 
citizens, was to be apprehended not altogether from unfriendly 
State legislation, but from the hostile action of corporations 
and individuals in the States. And it is to be presumed that it 
was intended, by that section, to clothe Congress with power 
and authority to meet that danger. If the rights intended to 
be secured by the act of 1875 are such as belong to the citizen, 
incommon or equally with other citizens in the same State, then 
it is not to be denied that such legislation is peculiarly appropri- 
ate to the end which Congress is authorized to accomplish, viz., to 
protect the citizen, in respect of such rights, against discrimina- 
tion on account of his race. Recurring to the specific prohibition 
in the Fourteenth Amendment upon the making or enforcing 
of State laws abridging the privileges of citizens of the United 
States, I remark that if, as held in the Slaughter- House Cases, the 
privileges here referred to were those which belonged to citizen- 
ship of the United States, as distinguished from those belonging 
to State citizenship, it was impossible for any State prior to the 
adoption of that amendment to have enforced laws of that 
character. The judiciary could have annulled all such legisla- 
tion under the provision that the Constitution shall be the 
supreme law of the land, anything in the constitution or laws 
of any State to the contrary notwithstanding. The States were 
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already under an implied prohibition not to abridge any 
privilege or immunity belonging to citizens of the United 
States as such. Consequently, the prohibition upon State laws 
in hostility to rights belonging to citizens of the United States, 
was intended—in view of the introduction into the body of 
citizens of a race formerly denied the essential rights of 
citizenship—only as an express limitation on the powers of 
the States, and was not intended to diminish, in the slightest 
degree, the authority which the nation has always exercised, of 
protecting, by means of its own direct legislation, rights created 
or secured by the Constitution. Any purpose to diminish the 
national authority in respect of privileges derived from the 
nation is distinctly negatived by the express grant of power, by 
legislation, to enforce every provision of the amendment, includ- 
ing that which, by the grant of citizenship in the State, secures 
exemption from race discrimination in respect of the civil rights 
of citizens. 

It is said that any interpretation of the Fourteenth Amend- 
ment different from that adopted by the majority of the court, 
would imply that Congress had authority to enact a municipal 
code for all the States, covering every matter affecting the life, 
liberty, and property of the citizens of the several States. Not 
so. Prior to the adoption of that amendment the constitutions 
of the several States, without perhaps an exception, secured all 
persons against deprivation of life, liberty, or property, other- 
wise than by due process of law, and, in some form, recognized 
the right of all persons to the equal protection of the laws. 
Those rights, therefore, existed before that amendment was 
proposed or adopted, and were not created by it. If, by reason 
of that fact, it be assumed that protection in these rights of 
persons still rests primarily with the States, and that Congress 
may not interfere except to enforce, by means of corrective 
legislation, the prohibitions upon State laws or State proceed- 
ings inconsistent with those rights, it does not at all follow, 
that privileges which have been granted by the nation, may not 
be protected by primary legislation upon the part of Congress. 
The personal rights and immunities recognized in the pro 
hibitive clauses of the amendment were, prior to its adoption, 
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under the protection, primarily, of the States, while rights, 
created by or derived from the United States, have always 
been, and, in the nature of things, should always be, primarily, 
under the protection of the general government. Exemption 
from race discrimination in respect of the civil rights which 
are fundamental in citizenship in a republican government, 
is, as we have seen, a new right, created by the nation, 
with express power in Congress, by legislation, to enforce the 
constitutional provision from which it is derived. If, in some 
sense, such race discrimination is, within the letter of the last 
clause of the first section, a denial of that equal protection of 
the laws which is secured against State denial to all persons, 
whether citizens or not, it cannot be possible that a mere pro- 
hibition upon such State denial, or a prohibition upon State 
laws abridging the privileges and immunities of citizens of the 
United States, takes from the nation the power which it has 
uniformly exercised of protecting, by direct primary Iegisla- 
tion, those privileges and immunities which existed under the 
Constitution before the adoption of the Fourteenth Amend- 
ment, or have been created by that amendment in behalf of 
those thereby made citizens of their respective States. 

This construction does not in any degree intrench upon the 
just rights of the States in the control of their domestic affairs. 
It simply recognizes the enlarged powers conferred by the 
recent amendments upon the general government. In the view 
which I take of those amendments, the States possess the same 
authority which they have always had to define and regulate 
the civil rights which their own people, in virtue of State citi- 
zenship, may enjoy within their respective limits ; except that 
its exercise is now subject to the expressly granted power of 
Congress, by legislation, to enforce the provisions of such 
amendments—a power which necessarily carries with it author- 
ity, by national legislation, to protect and secure the privileges 
and immunities which are created by or are derived from those 
amendments. That exemption of citizens from discrimination 
based on race or color, in respect of civil rights, is one of those 
privileges or immunities, can no longer be deemed an open 
question in this court. 
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It was said of the case of Dred Scott v. Sandford, that this court, 
there overruled the action of two generations, virtually i inserted 
a new clause in the Constitution, changed its character, anq 
made a new departure in the workings of the federal govern. 
ment. I may be permitted to say that if the recent amend. 
ments are so construed that Congress may not, in its own 
discretion, and independently of the action or non-action 
of the States, provide, by legislation of a direct character, 
for the security of rights created by the national Constitu. 
tion; if it be adjudged that the obligation to protect the 
fundamental privileges and immunities granted by the Four. 
teenth Amendment to citizens residing in the several States, 
rests primarily, not on the nation, but on the States; if it be 
further adjudged that individuals and corporations, exercising 
public functions, or wielding power under public author. 
ity, may, without liability to direct primary legislation on 
the part of Congress, make the race of citizens the ground 
for denying them that equality of civil rights which the 
Constitution ordains as a principle of republican citizenship ; 
then, not only the foundations upon which the national suprem- 
acy has always securely rested will be materially disturbed, 
but we shall enter upon an era of constitutional law, when the 
rights of freedom and American citizenship cannot receive from 
the nation that efficient protection which heretofore was un- 
hesitatingly accorded to slavery and the rights of the master. 

But if it were conceded that the power of Congress could 
not be brought into activity until the rights specified in the act 
of 1875 had been abridged or denied by some State law or State 
action, I maintain that the decision of the court is erroneous. 
There has been adverse State action within the Fourteenth 
Amendment as heretofore interpreted by this court. I allude 
to Ke parte Virginia, supra. It appears, in that case, that 
one Cole, judge of a county court,-was charged with the duty, 
by the laws of Virginia, of selecting grand and petit jurors. 
The law of the State did not authorize or permit hii, in mak- 
ing such selections, to discriminate against colored citizens 
because of their race. But he was indicted in the federal 
court, under the act of 1875, for making such discriminations. 
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The attorney-general of Virginia contended before us, that the 
State had done its duty, and had not authorized or directed that 
county judge to do what he was charged with having done; 
that the State had not denied to the colored race the equal 
protection of the laws; and that consequently the act of Cole 
must be deemed his individual act, in contravention of the 
will of the State. Plausible as this argument was, it failed to 
convince this court, and after saying that the Fourteenth 
Amendment had reference to the political body denominated a 
State, “ by whatever instruments or in whatever modes that 
action may be taken,” and that a State acts by its legislative, 
executive, and judicial authorities, and can act in no other way, 
we proceeded : 


“The constitutional provision, therefore, must mean that no 
agency of the State, or of the officers or agents by whom its 
powers are exerted, shall deny to any person within its jurisdic- 
tion the equal protection of the laws. Whoever, by virtue of 
public position under a State government, deprives another of 
property, life, or liberty without due process of law, or denies or 
takes away the equal protection of the laws, violates the consti- 
tutional inhibition ; and, as he acts under the name and for the 
State, and is clothed with the State’s power, his act is that of the 
State. This must be so, or the constitutional prohibition has no 
meaning. Then the State has clothed one of its agents with 
power to annul or evade it. But the constitutional amendment 
was ordained for a purpose. It was to secure equal rights to all 
persons, and, to insure to all persons the enjoyment of such 
rights, power was given to Congress to enforce its provisions by 
appropriate legislation. Such legislation must act upon persons, 
not upon the abstract thing denominated a State, but upon the 
persons who are the agents of the State, in the denial of the rights 


which were intended to be secured.” Ex parte Virginia, 100 
U.S. 346-7. 


In every material sense applicable to the practical enforcement 
of the Fourteenth Amendment, railroad corporations, keepers of 
inns, and managers of places of public amusement are agents or 
instrumentalities of the State, because they are charged with 
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duties to the public, and are amenable, in respect of their duties 
and functions, to governmental regulation. It seems to me that, 
within the principle settled in Ex parte Virginia, a denial, by 
these instrumentalities of the State, to the citizen, because of 
his race, of that equality of civil rights secured to him by law, 
is a denial by the State, within the meaning of the Fourteenth 
Amendment. If it be not, then that race is left, in respect of the 
civil rights in question, practically at the mercy of corporations 
and individuals wielding power under the States. 

But the court says that Congress did not, in the act of 1866, 
assume, under the authority given by the Thirteenth Amend- 
ment, to adjust what may be called the social rights of men 
and races in the community. I agree that government has 
nothing to do with social, as distinguished from technically 
legal, rights of individuals. No government ever has brought, 
or ever can bring, its people into social intercourse against 
their wishes. Whether one person will permit, or maintain 
social relations with another is a matter with which govern- 
ment has no concern. I agree that if one citizen chooses not 
to hold social intercourse with another, he is not and cannot be 
made amenable to the law for his conduct in that regard ; for 
even upon grounds of race, no legal right of a citizen is violated 
by the refusal of others to maintain merely social relations with 
him. What I affirm is that no State, nor the officers of any 
State, nor any corporation or individual wielding power under 
State authority for the public benefit or the public convenience, 
can, consistently either with the freedom established by the 
fundamental law, or with that equality of civil rights which 
now belongs to every citizen, discriminate against freemen or 
citizens, in those rights, because of their race, or because they 
once labored under the disabilities of slavery imposed upon them 
as arace. The rights which Congress, by the act of 1875, en- 
deavored to secure and protect are legal, not social rights. The 
right, for instance, of a colored citizen to use the accommoda- 
tions of a public highway, upon the same terms as are permitted 
to white citizens, is no more a social right than his right, under 
the law, to use the public streets of a city or a town, or a turn- 
pike road, or a public market, or a post office, or his right to sit 
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in a public building with others, of whatever race, for the pur- 
pose of hearing the political questions of the day discussed. 
Scarcely a day passes without our seeing in this court-room 
citizens of the white and black races sitting side by side, watch- 
ing the progress of our business. It would never occur to any 
one that the presence of a colored citizen in a court-house, or 
court-room, was an invasion of the social rights of white per- 
sons who may frequent such places. And yet, such a sugges- 
tion would be quite as sound in law—I say it with all respect— 
as is the suggestion that the claim of a colored citizen to use, 
upon the same terms as is permitted to white citizens, the ac- 
commodations of public highways, or public inns, or places of 
public amusement, established under the license of the law, is 
an invasion of the social rights of the white race. 

The court, in its opinion, reserves the question whether Con- 
gress, in the exercise of its power to regulate commerce amongst 
the several States, might or might not pass a law regulating 
rights in public conveyances passing from one State to another. 
I beg to suggest that that precise question was substantially 
presented here in the only one of these cases relating to rail- 
roads—J?obinson and Wife v. Memphis & Charleston Railroad 
Company. In that case it appears that Mrs. Robinson, a citi- 
zn of Mississippi, purchased a railroad ticket entitling her to 
be carried from Grand Junction, Tennessee, to Lynchburg, 
Virginia. Might not the act of 1875 be maintained in that 
case, as applicable at least to commerce between the States, 
notwithstanding it does not, upon its face, profess to have been 
passed in pursuance of the power of Congress to regulate com- 
merce? [Jas it ever been held that the judiciary should over- 
turn a statute, because the legislative department did not 
accurately recite therein the particular provision of the Consti- 
tution authorizing its enactment? We have often enforced 
municipal bonds in aid of railroad subscriptions, where they 
failed to recite the statute authorizing their issue, but recited 
one which did not sustain their validity. The inquiry in such 
eases has been, was there, in any statute, authority for the ex- 
ecution of the bonds? Upon this branch of the case, it may be 
remarked that the State of Louisiana, in 1869, passed a statute 
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giving to passengers, without regard to race or color, equality 
of right in the accemmodations of railroad and street 
steamboats or other water crafts, stage coaches, omnibuses, or 
other vehicles. But in Hall v. De Cuir, 95 U.S. 487, that aet 
was pronounced unconstitutional so far as it related to com. 
merce between the States, this court saying that “ if the public 
good requires such legislation it must come from Congress, and 
not from the States.” I suggest, that it may become a perti- 
nent inquiry whether Congress may, in the excrtion of its 
power to regulate commerce among the States, enforce among 
passengers on public conveyances, equality of right, without 
regard to race, color or previous condition of servitude, if it be 
true—which I do not admit—that such legislation would be 
an interference by government with the social rights of the 
people. 

My brethren say, that when a man has emerged from slavery, 
and by the aid of beneficent legislation has shaken off the in- 
separable concomitants of that state, there must be some stage 
in the progress of his elevation when he takes the rank of a 
mere citizen, and ceases to be the special favorite of the laws, 
and when his rights as a citizen, or a man, are to be protected 
in the ordinary modes by which other men’s rights are pro- 
tected. It is, I submit, scarcely just to say that the colored 
race has been the special favorite of the laws. The statute of 
1875, now adjudged to be unconstitutional, is for the bene- 
fit of citizens of every race and color. What the nation, 
through Congress, has sought to accomplish in reference to that 
race, is—what had already been done in every State of the 
Union for the white race—to secure and protect rights belong- 
ing to them as freemen and citizens; nothing more. It was 


not deemed enough “to help the feeble up, but to support . 


him after.” The one underlying purpose of congressional leg- 
islation has been to enable the black race to take the rank of 
mere citizens. The difficulty has been to compel a recogni- 
tion of the legal right of the black race to take the rank 
of citizens, and to secure the enjoyment of privileges be- 
longing, under the law, to them as a component part of the 
people for whose welfare and happiness government is ordaine?. 
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At every step, in this direction, the nation has been confronted 
with class tyranny, which a contemporary English historian 
says is, of all tyrannies, the most intolerable, “for it is ubiqui- 
tous in its operation, and weighs, perhaps, most heavily on those 
whose obscurity or distance would withdraw them from the 
notice of a single despot.” To-day, it is the colored race which 
is denied, by corporations and individuals wielding public au- 
thority, rights fundamental in their freedom and citizenship. At 
some future time, it may be that some other race will fall under 
the ban of race discrimination. If the constitutional amendments 
be enforced, according to the intent with which, as I conceive, 
they were adopted, there cannot be, in this republic, any class 
of human beings in practical subjection to another class, with 
power in the latter to dole out to the former just such privileges 
as they may choose to grant. The supreme law of the land has 
decreed that no authority shall be exercised in this country 
upon the basis of discrimination, in respect of civil rights, 
against freemen and citizens because of their race, color, or pre- 
vious condition of servitude. To that decree—for the due 
enforcement of which, by appropriate legislation, Congress has 
been invested with express power—every one must bow, what- 
ever may have been, or whatever now are, his individual views 
as to the wisdom or policy, either of the recent changes in the 
fundamental law, or of the legislation which has been enacted 
to give them effect. 

For the reasons stated I feel constrained to withhold my 
assent to the opinion of the court. 
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EX PARTE BAIN. 


(121 U.S. 1 (1886)) 


ORIGINAL. 
Argued March 8, 1887.— Decided March 28, 1887. 


The declaration of Article V of the Amendments to the Constitution, that 
“no person shall be held to answer for a capital or otherwise infamous 
crime, unless on &@ presentment or indictment of a grand jury,” is juris. 
dictional, and no court of the United States has authority to try a prisoner 
without indictment or presentment in such cases. 

The indictment here referred to is the presentation to the proper court, 
under oath, by a grand jury, duly impanelled, of a charge describing an 
offence aguinst the law for which the party charged may be punished. 

When this indictment is filed with the court no change can be made in the 
body of the instrument by order of the court, or by the prosecuting at- 
torney, without a re-submission of the case to the grand jury. And the 
fact that the court may deem the change immaterial, as striking out of 
surplus words, makes no difference. The instrument, as thus changed, is 
no longer the indictment of the grand jury which presented it. 

This was the doctrine of the English courts under the common law. It is 
the uniform ruling of the American courts, except where statutes pre- 
scribe a different rule, and it is the imperative requirement of the provis- 
ion of the Constitution above recited, which would be of little avail if 
an indictment once found can be changed by the prosecuting officer, with 
consent of the court, to conform to their views of the necessity of the 
case. 

Upon an indictment so changed the court can proceed no farther. There is 
nothing (in the language of the Coustitution) which the prisoner can 
“be held to answer.” A trial on such indictment is void. There is 
nothing to try. 


According to principles long settled in this court the prisoner, who stands 


sentenced to the penitentiary on such trial, is entitled to his discharge by 
writ of habeas corpus. 


Tas was a petition for a writ of habeas corpus. The case 
is stated in the opinion of the court. 
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| Mr. Richard Walke and Mr. W. W. Crump for the peti- 
'tioner. Mr. LZ. R. Page was with them on the brief. 
Mr. Attorney General and Mr. John Catlett Gibson, District 
Attorney for the Eastern District of Virginia, opposing. 


| Mx. Justice Mixter delivered the opinion of the court. 


ous | This is an application to this court for a writ of habeas cor- 
| pus to relieve the petitioner, George M. Bain, Jr., from the 
| custody of Thomas W. Scott, United States Marshal for the 
it, | Eastern District of Virginia. The original petition set out 
an | with particularity proceedings in the Circuit Court of. the 
United States for that district, in which the petitioner was 


j 
en | convicted, under § 5209 of the Revised Statutes, of having 
the | made a false report or statement as cashier of the Exchange 
‘of | National Bank of Norfolk, Virginia. The petition has an- 
rls | nexed to it as an exhibit all the proceedings, so far as they are 
tis | necessary in the case, from the order for the impanelling of a 
re- | grand jury to the final judgment of the court, sentencing the 
vis | prisoner to imprisonment for five years in the Albany peni- 
aE tentiary. Upon this application the court directed a rule to 


the | beserved upon the marshal to show cause why the writ should 
not issue, to which that officer made the following return : 
¢ is “Comes the said Scott, as marshal aforesaid, and states that 
“, | tere is no sufficient showing made by the said Bain that he is 
illegally held and confined in custody of respondent ; but, on 
the contrary, his confinement is under the judginent and sen- 
tence of a court having competent jurisdiction to indict and 
try him, and he should not be released ; and respondent prays 
the judgment of this court, that the rule entered herein against 
him be discharged, and the prayer of the petition be denied.” 
The Attorney General of the United States and the District 
40361 O—59—pt. 4-9 
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Attorney for the Eastern District of Virginia appeared in op 
position to the motion, and thus the merits of the case wer 
fully presented upon the application for the issue of the writ, 
Upon principles which may be considered to be well settled 
in this court, it can have no right to issue this writ as a means 
of reviewing the judgment of the Circuit Court, simply upon 
the ground of error in its proceedings; but if it shall appear 


that the court had no jurisdiction to render the judgment | 


which it gave, and under which the petitioner is held a pris 
oner, it is within the power and it will be the duty of this 
court to order his discharge. The jurisdiction of that court is 
denied in this case upon two principal grounds; the first of 


these relates to matters connected with the impanelling of the | 


grand jury and its competency to find the indictment under 
which the petitioner was convicted; the second refers to 4 
change made in the indictment, after it was found, by striking 
out some words in it, and then proceeding to try the prisoner 
upon the indictment as thus changed. We will proceed to ex. 
amine the latter ground first. 

Section 5209 of the Revised Statutes of the United States, 
under which this indictment is found, reads as follows: 

“Every president, director, cashier, teller, clerk, or agent'of 
any association, who embezzles, abstracts, or wilfully misap- 
plies any of the moneys, funds, or credits of the association; 
or who, without authority from the directors, issues or puts in 
circulation any of the notes of the association; or who, with- 
out such authority, issues or puts forth any certificate of 
deposit, draws any order or bill of exchange, makes any 
acceptance, assigns any note, bond, draft, bill of exchange, 


mortgage, judgment, or decree; or who makes any false entry | 


in any book, report, or statement of the association, with 
intent, in either case, to injure or defraud the association or 
any other company, body politic or corporate, or any individ 
ual person, or to deceive any officer of the association, or any 
agent appointed to examine the affairs of any such associa- 
tion; and every person who with like intent aids or abets any 
officer, clerk, or agent in any violation of this section, shall be 
deemed guilty of a misdemeanor, and shail be imprisoned not 
less than five years nor more than ten.” 
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Section 5211 requires every banking association organized 
under this act of Congress to “make to the Comptroller of the 
Currency not less than five reports during each year, 
verified by the oath or affirmation of the president or cashier 
of such association, and attested by the signatures of at least 
three of the directors.” 

The indictment in this case, which contains but a single 
count, and is very long, sets out one of these reports, made on 
the 17th day of March, 1885, by the petitioner, as cashier, and 
Charles E. Jenkins, John B. Whitehead, and Orlando Wind- 
sor, as directors, of the Exchange National Bank of Norfolk, a 
national banking association. The indictment also points out 
numerous false statements in this report, which, it is alleged 
in the early part of it, were made “with intent to injure and 
defraud the said association and other companies, bodies politic 
and corporate, and individual persons to the jurors aforesaid 
uaknown, and with the intent then and there to deceive any 
agent appointed by the Comptroller of the Currency to examine 
the affairs of said association.” Following this allegation come 
the specifications of the particulars in which the report is false, 
and the concluding part charges that the defendants, “‘ and each 
of them, did then and there well know and believe the said 
report and statement to be false to the extent and in the mode 
and manner above set forth; and that they, and each of them, 
made said false statement and report in manner and form as 
above set forth with intent to deceive the Comptroller of the 
Currency and the agent appointed to examine the affairs of 
said association, and to injure, deceive, and defraud the United 
States and said association and the depositors thereof, and 
other banks and national banking associations, and divers 
other persons and associations to the jurors aforesaid unknown, 
against the peace of the United States and their dignity, and 
contrary to the form of the statute of the said United States 
in such case made and provided.” 

The defendants having been permitted to withdraw the 
pleas of not guilty which they had entered, were then allowed 
to demur to the indictment, and as it is important to be accu- 
rate in stating what was done about this demurrer, the tran- 
script of the record on that subject is here inserted : 
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“United States 
v. Indictment for mak. 
Geo. M. Bain, Jr., John B. Whitehead, { ing false entries, &, 
Orlando Windsor and C. E. Jenkins. 

“This day came the parties, by their attorneys, pursuant to 
the adjournment order entered herein on the 13th day of Noy. 
ember, 1886, and thereupon the defendants, by their counsel, 
asked leave to withdraw the pleas heretofore entered, which, 


being granted, they submitted their demurrer to the indict. 


ment, which, after argument, was sustained; and thereupon, 
on motion of the United States, by counsel, the court order 
that the indictment be amended by striking out the words 
‘the Comptroller of the Currency and’ therein contained. 

“Thereupon, on motion of John B. Whitehead and C. E, 
Jenkins, by their counsel, for a severance of trial, it was 
ordered by the court that the case be so severed that George 
M. Bain, Jr., cashier and director, be tried separately from 
John B. Whitehead, Orlando Windsor and C. E. Jenkins, 
directors. 

* Thereupon the trial of George M. Bain, Jr., was taken up, 
and the said defendant, George M. Bain, Jr., entered his plea 
of not guilty.” 

This was done December 13, 1886, thirteen months after 
the presentment of the indictment by the grand jury, and 
probably long after it had been discharged. 

A verdict of guilty was found against Bain, a motion fora 
new trial was made, and then a motion in arrest of judgment, 
both of which were overruled. The opinion of the circuit 
judge on the question which we are about to consider, deliv- 
ered in overruling that motion, is found in the record. 

The proposition, that in the courts of the United States any 
part of the body of an indictment can be amended after it 
has been found and presented by a grand jury, either by order 
of the court or on the request of the prosecuting attorney, 
without being re-submitted to them for their approval, is one 
requiring serious consideration. Whatever judicial precedents 
there may have been for such action in other courts, we are at 
once confronted with the fifth of those articles of amendment, 





adopte 
which 
person 
rights 
for a 
sentm 
cases ‘ 
We 
law, i 
but th 
funda 
organ 
a crin 
jury.’ 
Bu 
Engli 
ities 
the g 
whicl 
after 
to be 
up be 
the v 
in th 
the « 
rulin 
that 
ment 
upon 
then 
suit. 
origi 
plaiz 
M 
bein, 
H 
say's 


“oe 





ak. 


Ke, 


Ov- 


ch, 


ict- 
ON, 
lers 


Vas 
rge 
‘om 
ins, 


dea 


fter 
and 


or a 
ent, 
cult 
sliv- 


any 
T it 
rder 
ney, 
one 
ents 
e at 
ent, 


CIVIL RIGHTS—1959 2247 


adopted early after the Constitution itself was formed, and 
which were manifestly intended mainly for the security of 

rsonal rights. This article begins its enumeration of these 
rights by declaring that “no person shall be held to answer 
for a capital, or otherwise infamous, crime, unless on a pre- 
sentment or indictment of a grand jury,” except in a class of 
cases of which this is not one. 

We are thus not left to the requirements of the common 
jaw, in regard to the necessity of a grand jury or a trial jury, 
but there is the positive and restrictive language of the great 
fundamental instrument by which the national government is 
organized, that “no person shall be held to answer” for such 
acrime, “unless on a presentment or indictment of a grand 
jury.” 

But even at common lav it is beyond question that in the 
English courts indictments could not be amended. The author- 
ities upon this subject are numerous and unambiguous. In 
the great case of /?exr v. Wilkes, 4 Burrow, 2527, tried in 1770, 
which attracted an immense deal of public attention, Wilkes, 
after being convicted by a jury of having printed and caused 
to be published a seditious and scandalous libel, was brought 
up before the court of King’s Bench on a motion to set aside 
the verdict, on the ground that an amendment had been made 
in the language of the information on which he was tried. In 
the course of an opinion delivered by Lord Mansfield over- 
ruling the motion, he remarks, on this subject (page 2569), 
that “there is a great difference between amending indict- 
ments and amending informations. Indictments are found 
upon the oaths of a jury, and ought only to be amended by 
themselves; but informations are as declarations in the King’s 
suit. An officer of the Crown has the right of framing them 
originally; he may, with leave, amend in like manner, as any 
plaintiff may do.” 

Mr. Justice Yates, on the same occasion, said that indictments, 
being upon oath, cannot be amended (page 2570). 

Hawkins, in his Pleas of the Crown, Book 2, c. 25, § 97. 
say's : 

“T take it to be settled that no criminal prosecution is 
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within the benefit of any of the statutes of Amendments; 


from whence it follows that no amendment can be admitted | 


in any such prosecution but ‘such only as is allowed by the 
common law. And agreeably hereto I find it laid down as 
principle in some books, that the body of an indictment re 
moved into the King’s Bench from any inferior court whatso- 
ever, except only those of London, can in no case be amended, 
But it is said that the body of an indictment from London 
may be amended, because, by the city charter, a tenor of the 
record only can be removed from thence.” 

He further says, § 98: 

“It seems to have been anciently the common practice, 


~ 


where an indictment appeared to be insufficient, either for its | 


uncertainty or the want of proper legal words, not to put the 
defendant to answer it; but if it were found in the same 
county in which the court sat, to award process against the 
grand jury to come into court and amend it. And it seems to 
be the common practice at this day, while the grand jury who 
found a bill is before the court, to amend it, by their consent 
in a matter of form, as the name or addition of the party.” 
This language is repeated in Starkie’s Criminal Pleading, p. 
287. There are, however, several cases in which it has been de- 
cided that the caption of an indictment may be amended, and:we 
therefore give here the language of Starkie, p. 258, as describing 
what is meant by the phrase “ caption of an indictment.” 


’ 


a 


“Where an inferior court,” he says, “in obedience to a writ | 


of certiorari from the King’s Bench, transmits the indictment 
to the Crown office, it is accompanied with a formal history of 
the proceeding, describing the court before which the indict- 
ment was found, the jurors by whom it was found, and the 
time and place where it was found. This instrument, termed 
a schedule, is annexed to the indictment, and both are sent to 
the Crown office. The history of the proceedings, as copied 
or extracted from the schedule, is called the caption, and is 
entered of record immediately before the indictment.” 

It will be seen that, as thus explained, the caption is no part 
of the instrument found by the grand jury. 

Wharton, in his work on Criminal Pleading and Practice, 
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g 90, says: “No inconsiderable portion of the difficulties in the 
way of the criminal pleader at common law have been removed 
in England by the 7 Geo. 4, c. 64, §§ 20, 21; 11 & 12 Vict., 
c. 46, and 14 & 15 Vict., c. 100, and in most of the states of 
the American Union, by statutes containing similar provisions.” 
He also cites cases in the English courts, where amendments 
have been made under those statutes, but they can have no 
force as authority in this country, even if they permitted such 
amendments as the one under consideration. 

No authority has been cited to us in the American courts 
which sustains the right of a court to amend any part of the 
body of an indictment without reassembling the grand jury, 
unless by virtue of a statute. On the contrary, in the case of 
Commonwealth v. Child, 13 Pick. 198, 200, Chief Justice Shaw 
says: “It is a well-settled rule of law that the statute respect- 
ing amendments does not extend to indictments; that a de- 
fective indictment cannot be aided by a verdict, and that an 
indictment bad on demurrer must be held insufficient upon a 
motion in arrest of judgment.” 

In the case of the Commonwealth v. Mahar, 16 Pick. 120, 
the court, having held upon the arraignment of the defendant 
that the indictment was defective, the Attorney General moved 
to amend it, and the prisoner's counsel consented that the name 
of William Ilayden, as the owner of the house in which the of- 
fence had been committed, should be inserted, not intending, 
however, to admit that Ilayden was in fact the owner. “ But 
the court were of opinion that this was a case in which an 
amendment could not be allowed, even with the consent of 
the prisoner.” 

In the case of Commonwealth v. Drew, 3 Cush. 279, Chief 
Justice Shaw said: “ Where it is found that there is some mis- 
take in an indictment, as a wrong name or addition, cr the 
like, and the grand jury can be again appealed to, as there 
can be no amendment of an indictment by the court, the 
proper course is for the grand jury to return a new indictment, 
avoiding tue defects in the first.” 

In the case of the State vy. Sarton, 3 Hawks (N. C.) 184.) the 
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Supreme Court of that state said: “It is a familiar rule tha 
the indictment should state that the defendant committed th, 


offence on a specific day and year, but it is unnecessary to } 
prove, in any case, the precise day and year, except where the . 


time enters into the nature of the offence. But if the indict. 
ment lay the offence to have been committed on an impossible 
day, or on a future day, the objection is as fatal as if no time 


at all had been inserted. Nor are indictments within the ) 


operation of the statutes of jeofails, and cannot therefore be | 
amended ; being the finding of a jury upon oath, the court 
cannot amend without the concurrence of the grand jury by 
whom the bill is found. These rules are too plain to require 
authority, and show that the judgment of the court was right, 
and must be affirmed.” 

It will be perceived that the amendment in that case had 
reference to a matter which the law did not require to be 
proved, as it was alleged, and which to that extent was not 
material. 


The same proposition was held in the New York Court of | 
General Sessions, in the case of Zhe People v. Campbell, 4 ) 


Parker’s Cr. Cas. 386, 387, where it was laid down that the | 
averments in an indictment could not be changed, even by | 
consent of the defendant. 

The learned judge who presided in the Circuit Court at the 


time the change was made in this indictment, says that the | 


court allowed the words “Comptroller of the Currency and” 
to be stricken out as surplusage, and required the defendant to 
plead to the indictment as it then read. The opinion which 
he rendered on the motion in arrest of judgment, referring to 
this branch of the case, rests the validity of the court's detion 


in permitting the change in the indictment, upon the ground 


that the words stricken out were surplusage, and were not at 
all material to it, and that no injury was done to the prisoner 
by allowing such change to be made. He goes on to argue 
that the grand jury w ould have found the indictment Without 


this language. Sut it is not for the court to say whether they | 


would or not. The party can only be tried upon the indict- 
ment as found by such grand jury, and especially upon all 
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its language found in the charging part of that instrument. 
While it may seem to the court, with its better instructed 
mind in regard to what the statute requires to be found as to 
the intent to deceive, that it was neither necessary nor, reason- 
able that the grand jury should attach importance to the fact 
that it was the Comptroller who was to be deceived, yet it is not 
impossible nor very improbable that the grand jury looked 
mainly to that officer as the party whom the prisoner intended 
to deceive by a report which was made upon his requisition 
and returned directly to him. As we have already seen, the 
statute requires these reports to be made to the Comptroller 
at least five times a year, and the averment of the indictment 
is that this report was made and returned to that officer in 
response to his requisition for it. How can the court say that 
there may not have been more than one of the jurors who 
found this indictment, who was satisfied that the false report 
was made to deceive the Comptroller, but was not convinced 
that it was made to deceive anybody else? And how can it 
be said that, with these words stricken out, it is the indictment 
which was found by the grand jury? If it lies within the 
province of a court to change the charging part of an indict- 
ment to suit its own notions of what it ought to have been, or 
what the grand jury would probably have made it if their 
attention had been called to suggested changes, the great im- 
portance which the common law attaches to an indictment by 
agrand jury, as a prerequisite to a prisoner’s trial for a crime, 
and without which the Constitution says “no person shall be 
held to answer,’ may be frittered away until its value is 
almost destroyed. 

The importance of the part played by the grand jury in 
England cannot be better illustrated than by the language 
of Justice Field in a charge to a grand jury reported in 2 
Sawyer, 667: 

“The institution of the grand jury,” he says, “is of very an- 
cient origin in the history of England — it goes back many 
centuries. For a long period its powers were not clearly de- 
fined; and it would seem from the account of commentators 
on the laws of that country that it was at first a body which 
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not only accused, but which also tried, public offenders. How. 
ever this may have been in its origin, it was at the time of the 
settlement of this country an informing and accusing tribunal 


only, without whose previous ‘action no person charged witha | 


felony could, except in certain special cases, be put upon his 
trial. And in the struggles which at times arose in England 
between the powers of the king and the rights of the subject, 
it often stood as a barrier against persecution in his name; 
until, at length, it came to be regarded as an institution by 
which the subject was rendered secure against oppression from 
unfounded prosecutions of the crown. In this country, from 
the popular character of our institutions, there has seldom 
been any contest between the government and the citizen 


which required the existence of the grand jury as a protection | 


against oppressive action of the government. Yet the institu 
tion was adopted in this country, and is continued from con- 
siderations similar to those which give to it its chief value in 
England, and is designed as a means, not only of bringing to 
trial persons accused of public offences upon just grounds, but 
also as a means of protecting the citizen against unfounded ac. 
cusation, whether it comes from government, or be prompted 
by partisan passion or private enmity. No person shall be re. 
quired, according to the fundamental law of the country, ex- 
cept in the cases mentioned, to answer for any of the higher 
crimes unless this body, consisting of not less than sixteen nor 
more than twenty-three good and lawful men, selected from 
the body of the district, shall declare, upon careful delibera- 
tion, under the solemnity of an oath, that there is good reason 
for his accusation and trial.” 

The case of //urtado v. The People of California, 110 U.S. 
516, was a writ of error to the Supreme Court of that state, 
by a party who had been convicted of the crime of murder in 
the state court upon an information instead of an indictment. 
The writ of error from this court was founded on the proposi- 
tion that the provision of the Fourteenth Amendment to the 
Constitution of the United States, that no state shall “ deprive 
any person of life, liberty, or property, without due process of 
law,” required an indictment as necessary to due process of 





law. 
powe 
crime 
value 
syste 
ences 
tion : 
an ex 
in a ¢ 
It 


tive 
what 
that 

langt 
bins, 
publi 
anxie 
by tl 


sive | 

It 
lang 
othe 
to pl 
men 
of th 
ing 1 
of tl 
mate 
crim 
to hi 


wise 
men 
its V 


a gr 





ral 


en | 


ut | 


CIVIL RIGHTS—1959 2253 


law. This court held otherwise, and that it was within the 
power of the states to provide punishment of all manner of 
crimes without indictment by a grand jury. The nature and 
value of a grand jury, both in this country and in the English 
system of law, were much discussed in that case, with refer- 
ences to Coke, Magna Charta, and to other sources of informa- 
tion on that subject, both in the opinion of the court and in 
an exhaustive review of that question by Mr. Justice Harlan 
in a dissenting opinion. 

It has been said that, since there is no danger to the citizen 
from the oppressions of a: monarch, or of any form of execu- 
tive power, there is no longer need of a grand jury. But, 
whatever force may be given to this argument, it remains true 
that the grand jury is as valuable as ever in securing, in the 
language of Chief Justice Shaw in the case of Jones v. Pob- 
bins, 8 Gray, 329, “ individual citizens” “from an open and 
public accusation of crime, and from the trouble, expense, and 
anxiety of a public trial before a probable cause is established 
by the presentment and indictment of a grand jury ;” and “in 
case of high offences” it “is justly regarded as one of the 
securities to the innocent against hasty, malicious, and oppres- 
sive public prosecutions.” 

It is never to be forgotten that, in the construction of the 
language of the Constitution here relied on, as indeed in all 
other instances where construction becomes necessary, we are 
to place ourselves as nearly as possible in the condition of the 
men who framed that instrument. Undoubtedly the framers 
of this article had for a long time been absorbed in consider- 
ing the arbitrary encroachments of the crown on the liberty 
of the subject, and were imbued with the common law esti- 
mate of the value of the grand jury as part of its system of 
criminal jurisprudence. They, therefore, must be understood 
to have used the language which they did in declaring that no 
person should be called to answer for any capital or other- 
wise infamous crime, except upon an indictment or present- 
ment of a grand jury, in the full sense of its necessity and of 
its value. We are of the opinion that an indictment found by 
a grand jury was indispensable to the power of the court to 





2254 CIVIL RIGHTS—1959 


try the petitioner for the crime with which he was charged, 
The sentence of the court was that he should be imprisoned in 
the penitentiary at Albany. The case of Ex parte Wilson, 
114 U. S. 417, and the later one of Mackin v. United States, 


117 U. S. 348, establish the proposition that this prosecution 


was for an infamous crime within the meaning of the consti- 
tutional provision. 

It only remains to consider whether this change in the 
indictment deprived the court of the power of proceeding to 
try the petitioner and sentence him to the imprisonment pro- 
vided for in the statute. We have no difficulty in holding that 
the indictment on which he was tried was no indictment of a 
grand jury. The decisions which we have already referred 
to, as well as sound principle, require us to hold that after the 
indictment was changed it was no longer the indictment of 
the grand jury who presented it. Any other doctrine would 
place the rights of the citizen, which were intended to be pro- 
tected by the constitutional provision, at the mercy or control 
of the court or prosecuting attorney ; for, if it be once held that 
changes can be made by the consent or the order of the court 
in the body of the indictment as presented by the grand jury, 
and the prisoner can be called upon to answer to the indict- 
ment as thus changed, the restriction which the Constitution 
places upon the power of the court, in regard to the prerequi- 
site of an indictment, in reality no longer exists. It is of no 
avail, under such circumstances, to say that the court still has 
jurisdiction of the person and of the crime; for, though it has 
possession of the person, and would have jurisdiction of the 
crime, if it were properly presented by indictment, the juris 
diction of the offence is gone, and the court has no right to 
proceed any further in the progress of the case for want of an 
indictment. If there is nothing before the court which the 
prisoner, in the language of the Constitution, can be “ held to 
answer,” he is then entitled to be discharged so far as the 
offence originally presented to the court by the indictment is 
concerned. The power of the court to proceed to try the 
prisoner is as much arrested as if the indictment had been dis- 
missed or a nolle prosequi had been entered. There was 
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nothing before the court on which it could hear evidence or 
pronounce sentence. The case comes within the principles 
laid down by this court in Ex parte Lange, 18 Wall. 163; Ex 
parte Parks, 93 U. 8. 18; Ex parte Wilson, 114 U. S. 417, 
and other cases. 

These views dispense with the necessity of examining into 
the questions argued before us concerning the formation of 
the grand jury and its removal from place to place within the 
district. We are of opinion that 

The petitioner 18 entitled to the writ of habeas corpus, and it 

ts accordingly granted. 





McPHERSON v. BLACKER. 


(146 U.S. 1 (1892)) 


ERROR TO THE SUPREME COURT OF THE STATE OF MICHIGAN. 
No. 1170. Argued Oct. 11, 18¥z. — Decided Oct. 17, 1892. 


The validity of a state law providing for the appointment of electors of 
President and Vice President having been drawn in question before the 
highest tribunal of a State, as repugnant to the laws and Constitution of 
the United States, and that court having decided in favor of its validity, 
this court has jurisdiction to review the judgment under Rev. Stat. § 709. 

Under the second clause of Article II of the Constitution, the legislatures 
of the several States have exclusive power to direct the manner in which 
the electors of President and Vice President shall be appointed. 

Such appointment may be made by the legislatures directly, or by popular 
vote in districts, or by general ticket, as may be provided by the 
legislature. 

If the terms of the clause left the question of power in doubt, contempora- 
neous and continuous subsequent practical construction has determined 
the question as above stated. 

The second clause of Article II of the Constitution was not amended by the 
Fourteenth and Fifteenth Amendments, and they do not limit the power 
of appointment to the particular manner pursued at the time of the 
adoption of these amendments, or secure to every male inhabitant of a 
State, being a citizen of the United States, the right from the time of 
his majority to vote for presidential electors. 

A state law fixing a date for the meeting of electors, differing from that 
prescribed by the act of Congress, is not thereby wholly invalidated ; but 
the date may be rejected and the law stand. 
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Wiuuram McPherson, Jr., Jay A. Hubbell, J. Henry Cars. 
tens, Charles E. Hiscock, Otto Ihling, Philip T. Colgrove, 


Conrad G. Swensburg, Henry A. Haigh, James II. White 
Fred. Slocum, Justus 8. Stearns, John Millen, Julius T. Hap. 
nah, and J. H. Comstock filed their petition and affidavits in 
the Supreme Court of the State of Michigan, on May 2, 1899, 


as nominees for presidential electors, against Robert R — 


Blacker, Secretary of State of Michigan, praying that the 
court declare the act of the legislature, approved May 1, 1891, 
(Act No. 50 of the Public Acts of Michigan of 1891), entitled 
“An act to provide for the election of electors of President 
and Vice President of the United States, and to repeal all 
other acts and parts of acts in conflict herewith,” void and of 
no effect, and that a writ of mandamus be directed to be issued 
to the said Secretary of State, commanding him to cause to be 
delivered to the sheriff of each county in the State, between 
the first of July and the first of September, 1892, “a notice in 
writing that at the next general election in this State, to be 
held on Tuesday, the 8th day of November, 1892, there will 
be chosen (among other officers to be named in said notice) as 
many electors of President and Vice President of the United 
States as this State may be entitled to elect Senators and Rep- 
resentatives in the Congress.” 

The statute of Michigan, ( Howell’s Ann. Stats. of Michigan, 
133, c. 9,) provided: “The secretary of state shall, between 
the first day of July and the first day of September preceding 
a general election, direct and cause to be delivered to the 
sheriff of each county in this State, a notice in writing, that at 
the next general election there will be chosen as many of the 
following officers as are to be elected at such general election, 
viz.: A governor, lieutenant governor, secretary of state, state 
treasurer, auditor general, attorney general, superintendent of 
public instruction, commissioner of the state land office, mem- 
bers of the state board of education, electors of President and 
Vice President of the United States, and a representative in 
Congress for the district to which each of such counties shall 
belong.” 

A rule to show cause having been issued, the respondent, as 
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secretary of state, answered the petition, and denied that he 
had refused to give the notice thus required, but he said, “ That 
it has always been the custom in the office of the secretary of 
state, in giving notices under said section 147, to state in the 
notice the number of electors that should be printed on the 
ticket in each voting-precinct in each county in this State, and 
following such custom with reference to such notice, it is the 
intention of this respondent in giving notice under section 147 
to state in said notice that there will be elected one presiden- 
tial elector at large, and one district presidential elector, and 
two alternate presidential electors, one for the elector at large 
and one for the district presidential elector, in each voting- 
precinct, so that the election may be held under and in accord- 
ance with the provisions of act No. 50 of the Public Acts of 
the State of Michigan of 1891.” 

By an amended answer the respondent claimed the same 
benefit as if he had demurred. 

Relators relied in their petition upon various grounds as 
invalidating act No. 50 of the Public Acts of Michigan of 
1891, and among them, that the act was void because in 
conflict with clause two of section one of Article II of the 
Constitution of the United States, and with the Fourteenth 
Amendment to that instrument, and also in some of its 
provisions in conflict with the act of Congress of February 3, 
1887, entitled “An act to fix the day for the meeting of the 
electors of President and Vice President, and to provide for 
and regulate the counting of the votes for President and Vice 
President, and the decision of questions arising thereon.” The 
Supreme Court of Michigan unanimously held that none of 
the objections urged against the validity of the act were 
tenable; that it did not conflict with clause two of section 
one of Article II of the Constitution or with the Fourteenth 
Amendment thereof ; and that the law was only inoperative 
80 far as in conflict with the law of Congress in a matter in 
reference to which Congress had the right to legislate. The 
opinion of the court will be found reported, in advance of the 
official series, in 52 Northwestern Rep. 469. 

Judgment was given, June 17, 1892, denying the writ of 
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mandamus, whereupon a writ of error was allowed to this 
court. 


The October term, 1892, commenced on Monday, October ° 


10, and on Tuesday, October 11, the first day upon which the 
application could be made, a motion to advance the case was 
submitted by counsel, granted at once in view of the exigency 
disclosed upon the face of the papers, and the cause heard 
that day. The attention of the court having been called to 
other provisions of the election laws of Michigan than those 
supposed to be immediately involved, (Act No. 190, Public 
Acts, Michigan, 1891, pp. 258, 263), the Chief Justice, on 
Monday, October 17, announced the conclusions of the court, 
and directed the entry of judgment affirming the judgment of 
the Supreme Court of Michigan, and ordering the mandate 
to issue at once, it being stated that this was done because 
immediate action under the state statutes was apparently 
required and might be affected by delay, but it was added 
that the court would thereafter file an opinion stating fully 
the grounds of the decision. 

Act No. 50 of the Public Acts of 1891 of Michigan is as 
follows : 

“ An act to provide for the election of electors of President 
and Vice President of the United States, and to repeal all 
other acts and parts of acts in conflict herewith. 

“Section 1. Zhe People of the State of Michigan enact, 
That at the general election next preceding the choice of 
President and Vice President of the United States, there shall 
be elected as many electors of President and Vice President 
as this State may be entitled to elect of Senators and Rep 
resentatives in Congress in the following manner, that is to 
say: There shall be elected by the electors of the districts 
hereinafter defined one elector of President and Vice President 
of the United States in each district who shall be known and 
designated on the ballot, respectively, as eastern district 
elector of President and Vice President of the United States 
at large, and western district elector of President and Vice 
President of the United States at large; there shall also be 
elected in like manner two alternate electors of President and 
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Vice President, who shall be known and designated on the 
ballot, as eastern district alternate elector of President and 
Vice President of the United States at large, and western 
district alternate elector of President and Vice President of 
the United States at large, for which purpose the first, second, 
sixth, seventh, eighth and tenth congressional districts shall 
compose one district to be known as the eastern electoral 
district, and the third, fourth, fifth, ninth, eleventh and 
twelfth congressional districts shall compose the other district, 
to be known as the western electoral district ; there shall also 
be elected by the electors in each congressional district into 
which the State is or shall be divided, one elector of President 
and Vice President, and one alternate elector of President 
and Vice President, the ballots for which shall designate the 
number of the congressional district and the persons to be 
yoted for therein, as district elector and alternate district 
elector of President and Vice President of the United States 
respectively. 

“Src. 2. The counting, canvassing and certifying of the votes 
cast for said electors at large, and their alternates and said 
district electors and their alternates, shall be done, as near as 
may be, in the same manner as is now provided by law for the 
election of electors of President and Vice President of the 
United States. 

“Src. 3. The Secretary of State shall prepare three lists of 
the names of the electors and the alternate electors, procure 
thereto the signature of the governor, affix the seal of the 
State to the same, and deliver such certificates thus signed and 
sealed to one of the electors on or before the first Wednesday 
of December next following said general election. In case of 
death, disability, refusal to act or neglect to attend, by the 
hour of twelve o'clock at noon of said day, of either of said 
electors at large, the duties of the office shall be performed by 
the alternate electors at large, that is to say: The eastern dis- 
trict alternate elector at large shall supply the place of the 
eastern district elector at large, and the western district alter- 
nate elector at large shall supply the place of the western dis- 
trict elector at large. In like case, the alternate congressional 
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district elector shall supply the place of the congressional dis. 
trict elector. In case two or more persons have an equal and 
the highest number of votes for any office created by this act 
as canvassed by the board of state canvassers, the legislature 
in joint convention shall choose one of said persons to fill such 
office, and it shall be the duty of the governor to convene the 


wa 


_ 


legislature in special session for such purpose immediately | 


upon such determination by said board of state canvassers, 
“Sxo. 4. The said electors of President and Vice President 
shall convene in the senate chamber at the capital of the State 
at the hour of twelve o’clock at noon, on the first Wednesday 
of December immediately following their election, and shall 


proceed to perform the duties of such electors as required by | 


the Constitution and the laws of the United States. The 


alternate electors shall also be in attendance, but shall take no | 


part in the proceedings except as herein provided. 

“ Sxo. 5. Each of said electors and alternate electors shall 
receive the sum of five dollars for each day’s attendance at the 
meetings of the electors as above provided, and five cents per 
mile for the actual and necessary distance travelled each way 
‘in going to and returning from said place of meeting, the same 
to be paid by the state treasurer upon the allowance of the 
board of state auditors. 

“Sxo. 6. All acts and parts of acts in conflict with the pro- 
visions of this act are hereby repealed.” Approved May 1, 
1891. 

Section 211 of Howell’s Annotated Statutes of Michigan 
(vol. 1, c. 9. p. 145) reads: 

“For the purpose of canvassing and ascertaining the votes 
given for electors of President and Vice President of the 
United States, the board of state canvassers shall meet on the 
Wednesday next after the third Monday of November, or on 
such other day before that time as the secretary of state shall 
appoint; and the powers, duties, and proceedings of said 
board, and of the secretary of state, in sending for, examin- 
ing, ascertaining, determining, certifying and recording the 
votes and results of the election of such electors, shall be in 
all respects, as near as may be, as hereinbefore provided in 
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relation to sending for, examining, ascertaining, determining, 
certifying and recording the votes and results of the election 
of State officers.” 

Section 240 of Howell’s Statutes, in force prior to May 1, 
1891, provided: “ At the general election next preceding the 
choice of President and Vice President of the United States, 
there shall be elected by general ticket as many electors of 
President and Vice President, as this State may be entitled to 
elect of Senators and Representatives in Congress.” 

The following are sections of Article VIII of the Constitu- 
tion of Michigan: 

“Src. 4. The secretary of state, state treasurer, and com- 
missioner of the state land office shall constitute a board of 
State auditors, to examine and adjust all claims against the 
State, not otherwise provided for by general law. They shall 
constitute a board of state canvassers, to determine the result 
of all elections for governor, lieutenant-governor, and state 
officers, and of such other officers as shall by law be referred 
to them. 

“Src. 5. In case two or more persons have an equal and 
the highest number of votes for any office, as canvassed by the 
board of state canvassers, the legislature in joint convention 
shall choose one of said persons to fill such office. When the 
determination of the board of state canvassers is contested, 
the legislature in joint convention shall decide which person is 
elected.” (1 Ifowell’s Ann. Stats. Mich. 57.) 

Reference was also made in argument to the act of Congress 
of February 5, 1SS7, to fix the day for the meeting of the 
electors of President and Vice-President, and to provide for 
and regulate the counting of the votes. 24 Stat. 373, c. 90. 


Mr. Henry M. Duffiell, Mr. Fisher A, Baker, and Mr. 
Attorn y General for plaintiffs in error. 


The English colonies in America were distinct and separate 
communities, each of which had a government or political 
organization of its own. There was no such thing as a gen- 
eral organization or union, and no power to form one, although 
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some of the colonies acted together in the common defence, ag 
against the Indians, and in the wars between England and 


France, which resulted, a few years before the Revolution, jn | 


establishing the dominion of the English over Canada and the 
Northwest. 1 Curtis’ Const. Hist. U.S. 1-4; Lodge’s Hist, 


Eng. Col. in Am. 351-352, 367-370; Scott’s Development of 


Const. Liberty in English Colonies, 36. 

Such being the nature of the colonial governments and the 
character of their existence, it was inevitable that they should 
treat each other as equals when they came to act together in 
resisting the encroachments of the English government, and 
achieving their own independence. The rule of voting by 
States, established at the outset, was continued by the Articles 
of Confederation, and was carried into the rules of the con. 
vention which framed the Constitution. 1 Elliot’s Deb. 164, 
The Constitution itself made the separate and _ individual 
approval of nine of the States necessary, in order to its adop. 
tion at all, and made it possible for the new government to go 
into operation with four States left out, and each in the enjoy- 
ment of a separate independence. 

Strenuous efforts were made in a number of the States to 
defeat a ratification of the Constitution, but it does not appear 
that the provisions for the election of the President and Vice 
President excited any particular animosity or were the subject 
of any serious controversy. Hamilton’s statements in regard 
to these provisions, in the sixty-eighth number of the Federal- 
ist, seem to have reflected the general judgment, as they did, 
undoubtedly, his own opinion and that of Madison. From 
them it is evident that legislative appointments were not at 
that time contemplated; but the shortness of time allowed by 
Congress explains why that mode was adopted in some States 
at the first election. 

This brief statement of the condition of things prior to and 
at the time of the adoption of the Constitution brings us to 
the consideration of the questions in discussion here; which 
are: (1) Does the Michigan statute contravene and is it repug- 
nant to Art. IT, sec. 1, clause 2, of the Constitution of the 
United States? (2) Does it contravene and was it repugnant 
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to the Fourteenth Amendment to the Constitution of the 
United States? (3) Is it in contradiction of and opposition to 
the act of Congress of February 3, 1887? 

I. The Michigan statute is in conflict with Art. II, sec. 1, 
clause 2, of the Constitution of the United States, which pro- 
vides that, “each State shall appoint, in such manner as the 
legislature thereof may direct, a number of electors equal to 
the whole number of Senators and Representatives to which 
the State may be entitled in the Congress.” 

In legal effect it commands the State to “appoint” the 
electors, and delegates to the legislature the power to “direct” 
the manner of their appointment; thus imposing one duty 
on the State and another on the legislature. We contend 
that the words “the State,” as thus used, mean the artificial 
being, the legal entity, the body politic, which is the sovereign 
State. 

Immediately preceding the present use of the word in the 
Constitution it had been repeatedly employed to designate the 
State in its sovereign capacity. Art. I, sec. 10, clause 1: “No 
State shall enter into any treaty, alliance or confederation,” ete. 
Clause 2: ** No State shall, without the consent of the United 
States, lay any imposts or duties,” etc.; again: “And the net 
produce of all duties and imposts laid by any State,” ete. 
Clause 3: ‘“ No State shall, without the consent of Congress, 
lay any duty of tonnage.” Similar uses of the term in other 
parts of the Constitution suggest themselves, as Art. III, sec. 
2, that “the judicial power shall extend to controversies be- 
tween two or more States, between a State and the 
citizens of another State, between a State or the 
citizens thereof and foreign States, citizens or subjects.” 
Art. IV, sec. 3: “ New States may be admitted into this 
Union.” 

Whenever the Constitution confers any power on or re- 
serves any right to the people of the States or to any state 
functionaries, it is careful to so declare explicitly, as in the 
case of Art. I, sec. 2, for choosing representatives in Congress 
by the “ people of the several States ;” Art. I, sec. 3: choosing 
United States Senators “by the legislature” of the State. 
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Art. IV, sec. 2: “ The citizens of each State shall be entitled 
to all privileges and immunities of citizens in the several 
States.” Art. V: “On the application of the legislatures of 
tivo-thirds of the several States, Congress shall call a conven. 
tion for proposing amendments to the Constitution.” Finally, 
the Tenth Amendment provides“ that the powers not dele 
gated to the United States by the Constitution nor prohibited 
by it to the States are reserved respectively to the States or 
the people.” 

Strong support of this contention that the State must ap. 
point its presidential electors is found in the third and imme 
diately succeeding clause of the same section, afterwards 
superseded by the Twelfth Amendment, which provided that 
when the election of President is cast upon the House of Rep. 
resentatives “the votes shall be taken by States, the repre. 
sentative from each State having one vote,” etc. 


SK TT 


Nor are judicial interpretations lacking to sustain our con. | 


tention. See //epburn v. Ellzey, 2 Cranch, 445; Penhallow vy, 
Doane, 3 Dall. 54; Ware v. Hylton, 3 Dall. 199,225; Buckner 
v. Finley, 2 Pet. 586; and Texas v. White, 7 Wall. 700, where 
the court says, (p. 721,)“ A State, in the ordinary sense of 
the Constitution, is a political community of free citizens, occu- 
pying a territory of definite boundaries and organized under 
the government’s sanction and limited by a written constitu. 
tion and established by the consent of the governed. It is 
the union of such States under a common Constitution which 
forms the distinct and greater political unit, which that Con- 
stitution designates as the United States, and makes of the 
people and States which compose it, one people and one 
country.” 

What the Constitution intends by the term “State”? is the 
sovereign State, a legal although an artificial being, a great 
political corporation with imperial prerogatives and powers, 
the great State; the State that in the minds of many of the 
men of the convention which framed the Constitution was 
greater almost than the United States; the State of whose 
proper sovereignty they would not give up one jot or tittle; 
a State which has a great seal; which has a seat of govern 
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ment; which has a system of courts to decide any controversy 
concerning an appointment; which has a military and civil 
power which can record its decree; and which from its high 
plane of sovereignty can command respect for its choice, and 
if its choice is not respected can command obedience to its 
will. 

It is said that this clause of the Constitution provides that 
this appointment shall be made “in such manner as the legis- 
lature inay direct,” and it is claimed that these words are so 
plenary as to permit the legislature to take this great power 
from the sovereign State, and, cutting it up, divide it among 
fourteen disjointed fractions of the territory of the State, each 
of which shall choose one elector of President and Vice Presi- 
dent of the United States. It is sufficient answer to this to 
say, that under the form of prescribing the manner in which 
the State shall appoint, the power is not conferred upon the 
legislature to deprive the State of all appointing power. 

The Supreme Court of the State of Michigan, “admitting 
that if the question were to be determined solely by reference 
to the language employed, there would be much force in the 
contention that the State must act as a unit, and that no lesser 
body could be delegated to perform any portion of the duty 
vested in the State body corporate, and that it might possi- 
bly be held that the words ‘in such manner as the legislature 
thereof may direct’ confer only the limited power of directing 
how the State, acting as an entirety, shall make its appoint- 
ment,” held that the case was a proper one in which to have 
resort to contemporaneous construction, and reached the con- 
clusion that such contemporaneous construction settled the 
legality of district electors. 

We submit, with great deference, that that learned court 
was in error in this respect: (@) because the language of the 
Constitution is so plain, clear and determinate that it requires 
no interpretation; and (4) because there has, in fact, been no 
such interpretation. 

(a) The rule as to interpretation is thus stated by Mr. Jus- 
tice Story: “Where its words are plain, clear and deter- 
minate they require no interpretation, and it should therefore 
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be adinitted, if at all, with great caution, and only from necey, 
sity, either to escape some absurd consequence, or to guanj 
against some fatal evil. Where the words admit of two sen 

each of which is conformable to common usage, that sense jg 


to be adopted which, without departing from the literal import | 


of the words, best harmonizes with the nature and objects | 


scope and design, of the instrument. Contemporary construc. 
tion is properly resorted to to illustrate and confirm the text, 
to explain a doubtful phrase, or to expound an obscure clause; 
and in proportion to the uniformity and universality of that 
construction, and the known ability and talents of those by 
whom it was given, is the credit to which it is entitled. It can 
never abrogate the text, it can never fritter away its obvious 
sense, it can never narrow down its true limitations, it can 
never enlarge its natural boundaries.” Now, in this case, as 
has already been said, the language is clear, and no interpreta. 
tion is necessary. 

(6) But even if it were otherwise, there has been no such 
continuous action as to amount to an interpretation. The 


~~ —_ 


mere fact that among the variant methods of appointing | 


presidential electors, which came into practice a few years 
after the adoption of the Constitution, a few of the States did 
for a time choose electors by districts, is not evidence of any 
such contemporaneous construction as should conclide the 
court from giving the true and plain exposition of the text. 


On the contrary, the fact, which is historical, that all the | 


States which had originally adopted a district system soon 
abandoned it, and that as early as 1834 presidential electors 
in every State in the Union were appointed by the State, 
being chosen either by the popular vote or by the legislature, 
is evidence that the real contemporaneous construction of this 
provision was adverse to the district plan. 

In! the election of 1788, ten States participated. In five, 
the appointments were made by the legislatures. In two, 


1 In the briefs of counsel this subject is treated much at length, with full 
references to authorities. A brief summary is thought to be sufficient to 
make the general line of argument clear. 
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the electors were elected by the people on a general ticket. 
In two, the State was divided into congressional districts, in 
each of which two candidates for elector were chosen, from 
which the legislature elected one as an elector. In Virginia 
alone, were the electors elected separately in each district. 

Fifteen States took part in the election of 1792. In nine 
the electors were chosen by the legislature. In three, they 
were elected by the people on a general ticket. In Virginia, 
as before, the electors were elected in separate districts, and 
Massachusetts and North Carolina adopted schemes partak- 
ing in part of the nature of anelection by the people in 
districts, and in part of the nature of an election by the legis- 
lature. 

In the election of 1796 sixteen States took part. In nine, 
the electors were appointed by the legislature. Two adhered 
toa popular election on a general ticket. Three adhered to 
the district system. Massachusetts adhered to its own system 
and Tennessee delegated the power to citizens named by the 
legislature. 

In 1800 party strife ran high, and some changes were made 
and others attempted with a view to affect the general result. 
Massacliusetts and Virginia gave up the district system and 
adopted that of electing by the legislature. Pennsylvania 
adopted a modified form of the latter system. 

The action of the two populous States of Virginia and Mas- 
sachusetts in abandoning the district method in the election of 
1800, but for opposite political or party reasons, settled the 
fate of that method, and it was only a question of time when 
it would entirely disappear. The system of electing by general 
ticket was definitely adopted by North Carolina in 1812, Ken- 
tucky and Massachusetts in 1824, Indiana and Illinois in 1828, 
New York, Delaware, Tennessee, and Maine in 1832; and by 
Maryland in 1838. Since the presidential election of 1832, the 
district method has not been used by any State in the union. 

This is an abandonment for sixty years; and when the 
reasons which led the States to this course are considered, it is 
certainly a most important and significant fact. The method 
of having the electors appointed by the concurrent or joint 





2268 CIVIL RIGHTS—1959 


vote of the two houses of the legislature of a State, was also 
abandoned as a part of the same evolution, and with nearly 
the same unanimity. South Carolina, with a legislature 4). 
ways fresh from the people, continued the practice until 1860, 
All the other States had abandoned the system by 1828, except 
Delaware, and it was abandoned there before 1832. During 
the reconstruction period, before all the Southern States had 
been re-admitted to Congress and the Union, Florida used the 
legislative method for a single election, that of 1868, the legis. 
lature and state officers having been elected in May, and no 
other state election being provided for until 1870. Colorado 
was admitted to the Union August 1, 1876, and a legislature 
and state officers were elected on the first Tuesday of October, 
To save the expense and trouble of another election, the legis. 
lature made the appointments for that year. The legislative 
appointments in Florida and Colorado were, therefore, pro- 
visional or temporary; and that method was resorted to 
because of the exceptional conditions, and not for the purpose 
of overcoming or overriding the political sentiments or prefer. 
ences of a majority of the people in those States. 

The district system of choosing electors was not obnoxious 
to the Constitution in its original object and purpose, for the 
reason that if that object and purpose had been attainable and 
had been actually accomplished, any division in the votes of 
the electors of a State, would have been the result of an exer. 
cise by each elector of his individual judgment and discretion, 
and not the result of the political will or partisan voice of the 
district by which he was chosen; but it is obnoxious to that 
plan as it was practically and ultimately developed, and as it 
has now for sixty years actually existed. The legislation 
establishing it in the early history of the nation took place in 
times of partisan excitement, and should have no more weight 
with a court as aconstruction of the Constitution than the law 
that we are discussing should have weight; for the legislation 
then was prompted by and born of the very same spirit of 
which this law is born, a mad desire for temporary power. 
There is no rule of constitutional interpretation, or of judicial 
duty, which requires the court, in determining the constitu- 
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tional validity of the district system, to adhere to the obsolete 

original design of the Constitution, and to disregard the plan 

of the electoral college as it actually exists, after a century of 
ractical experience and development. 

In the Jate Mr. Justice Miller’s Lectures on the Constitution 
of the United States, p. 149, is the following: ‘“ As originally 
adopted, and as it now exists, it was supposed that the body 
of electors interposed between the state legislatures and the 
presidential vliice would exercise a reasonable independence 
and fair judgment in the selection of the chief executive of 
the national government, and that thus the evil of a President 
selected by immediate popular suffrage on the one side, and 
the opposite evil of an election by the direct vote of the States 
in their legislative bodies on the other, would both be avoided. 
A very short experience, however, demonstrated that these 
electors, Whether chosen by the legislatures of the States, as 
they were originally, or by the popular suffrage of each State, 
as they have come to be now, or by limited districts in each 
State, as Was at one time the prevailing system, are always 
but the puppets selected under a moral restraint to vote for 
some particular person who represented the preferences of the 
appointing power, whether that was the legislature or the 
more popular suffrage by which the legislature itself was 
elected. So that it has come to pass that this curious 
machinery is only a mode of casting the vote to which a 
State is entitled in the election of President in favor of that 
candidate who is the favorite of the majority of the people 
entitled to vote for the more popular branch of the state 
legislature in each State.” 

And in /a re Green, 134 U.S. 377, 379, this court said, 
speaking through Mr. Justice Gray : 

“The sole function of the presidential electors is to cast, 
certify and transmit the vote of the State for President and 
Vice President of the nation. Although the electors are ap- 
pointed and act under and pursuant to the Constitution of the 
United States, they are no more officers or agents of the 
United States than are the members of the state legislatures 
When acting as electors of federal senators, or the people of 
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the States when acting as electors of representatives in Con. 
gress. Constitution, art. 1, sects. 2, 3. 

“In accord with the provisions of the Constitution Congress 
has determined the time as of which the number of electors 
shall be ascertained, and the days on which they shall be 
appointed, and shall meet and vote in the States, and on 
which their votes shall be counted in Congress; has provided 
for the filling by each State, in such manner as its legislature 
may prescribe, of vacancies in its college of electors; and has 
regulated the manner of certifying and transmitting their 
votes to the seat of the national government, and the course 
of proceeding in their opening and counting them. Rev. Stat. 
§$ 131-143; Acts of February 3, 1887, c. 90, 24 Stat. 373; 
October 19, 1888, c. 1216, 25 Stat. 613. 

“Congress has never undertaken to interfere with the 
manner of appointing electors, or, where (according to the 
general usage) the mode of appointment prescribed by the law 
of the State is election by the people, to regulate the con- 
duct of such election, or to punish any fraud in voting for 
electors; but has left these matters to the control of the 
States.” 

II. The Michigan Statute is in violation of the Fourteenth 
and Fifteenth Amendments to the Constitution of the United 
States. 

The electoral system, as it actually exists, having been ree- 
ognized by those amendments, the general ticket method for 
choosing presidential electors was thereby made the permanent 
and only constitutional method of appointment. 

At the time of the adoption of those amendments in every 
State of the Union the male inhabitants thereof twenty-one 
years of age, and citizens of the United States, by express pro- 
vision of law, possessed and exercised the right of voting at an 
election for the electors of President and Vice President of 
the United States, and the right of voting for all the electors 
of President and Vice President of the United States to which 
the State was entitled. 

That this was a right and a privilege no one will deny; that 
it cannot be abridged by state legislation must be conceded. 
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The only question that remains is: does Act No. 50 of the 
Public Acts of 1891 deprive any citizen of the United States of 
twenty-one years of age, who is an inhabitant of Michigan, of 
his right to vote for electors of President and Vice President 
of the United States, or does it in any manner abridge this right ? 

Under the prior law every citizen of the United States who 
was a male inhabitant of Michigan and twenty-one years of 
age had the right to vote for as many electors of President and 
Vice President as the State was entitled to elect of Senators 
and Representatives in Congress. At the coming election in 
Michigan that would be fourteen. Under Act No. 50 no such 
citizen has the right to vote for more than two such electors. 
In other words, his right under the Fourteenth Amendment, if 
it is applicable, is to vote for fourteen electors of President 
and Vice President, while under Act No. 50 that right is so 
abridged that he can vote for but two. It is too plain for argu- 
ment that if the amendment applies there is an abridgment, 
if not a denial, of this right. 

Iam not unmindful that this reasoning will render neces- 
sary the striking out of Article ITI, section 1, clause 2, of the 
Constitution, the words “in such manner as the legislature 
thereof may direct.’ Such, I believe, to be the effect of the 
amendment. 

The electors of President and Vice President, under the 
amendment, must be chosen by the votes of the qualified 
citizens at an election for that purpose. There cannot be any 
other construction of the words “the right to vote at an elec- 
tion for the choice of electors of President and Vice President 
of the United States.” 

It cannot be said that if the voter votes for members of a 
legislature which chooses the electors, this will satisfy the 
amendment. The amendment gives him by its express terms 
the right to vote for “ members of the legislature” and “ elec- 
tors of President and Vice President.” 

This right to vote for electors — not for one elector, not for 
as many as the legislature may name, but for all—this right 
which is specifically named, cannot be taken away by any 
subsequent act of a state legislature. 
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III. The Michigan statute is in conflict with the act of 
Congress of February 3, 1887, 24 Stat. 373, c. 90. This will 
be seen by placing the two in parallel columns. 


Act of Congress. 


Sec. 1. Electors of each 
State to meet on the second 
Monday in January follow- 
ing their appointment. 

Sec. 3 makes it the duty of 

the Executive of each State to 
communicate under the seal 
of the State to the Secretary 
of State of the United States 
a certificate of the ascertain- 
ment of the electors appointed 
setting forth their names, the 
canvass, and the number of 
votes for each person for whose 
appointment any or all votes 
have been given or cast; also 
to deliver to the electors of 
such State the same certifi- 
cate in triplicate under the 
seal of the State. 
Such certificate to the elec- 
tors shall be inclosed and 
transmitted by the electors 
at the same time and in the 
same manner as is provided 
by law for the transmitting 
by such electors.to the seat 
of government the lists of all 
persons voted for as President 
and of all persons voted for 
as Vice President. 


Act No. 50. 


Sec. 4. Electors shall con. 
vene . . . on the first 
Wednesday in December im. 
mediately following _ their 
election. 

Sec. 3 makes it the duty 
of the secretary of state to 
prepare three lists of the 
names of the electors and 
alternate electors, procure 
thereto the signature of the 
governor, affix the seal of the 
State thereto, and deliver 
such certificates thus signed 
and sealed to one of the 
electors on or before the first 
Wednesday of December 
next following the election. 


Nore. — That no provision 
is made in the state act for 
sending any certificate to the 
Secretary of State of the 
United States or any other 
United States officials and no 
provision for making any 
statement of the number of 
votes given for any and all 
persons for whose appoint: 
ment any votes were cast. 


We understand it to be conceded that, in so far as it con- 
flicts with the act of Congress, the state statute is void. We 
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contend that such a conflict in legislation invalidates the whole 
act. When an act of a state legislature, purporting to carry 
out a duty imposed on the State by the Constitution of the 
United States, directs certain officers of the State to do certain 
things, which the act of Congress passed in pursuance of the 
Constitution of the United States, commands other state offi- 
cers to do and to perform in a different manner, the whole of 
the state law is illegal and void. The vice of the state law is 
that it is in hostility to the act of Congress. There is no pre- 
sumption that the state law was passed in ignorance of the 
United States law. The legislature are presumed to know the 
laws of the United States governing state action. 


Mr. A. A. Ellis, Attorney General of the State of Michi- 
gan, (with whom was Mr. John W. Champlin on the brief,) 
and Mr. Otto Kirchner, for defendant in error, said, on the 
question of jurisdiction : 


I. The decision of the Supreme Court of the State of Michi- 
gan, refusing the mandamus prayed for, is not reviewable by 
this court, because: (a) The case does not fall within the 25th 
section of the Judiciary Act, Rev. Stat. § 709; and (+) The 
subject matter of this controversy is not of judicial cognizance. 

(a) Under Rev. Stat. § 709 this court may review the final 
judgment or decree in any suit by the highest court of a 
State in the following cases only: (1) Where is drawn in 
question the validity of a statute of or an authority exercised 
under the United States, and the decision is against its valid- 
ity; or (2) Where is drawn in question the validity of a stat- 
ute of or authority exercised under any State on the ground 
of their being repugnant to the Constitution, treaties or laws 
of the United States, and the decision is in favor of their 
validity ; or (3) Where any title, right, privilege or immunity 
is claimed under the Constitution, or any treaty or statute of, 
or commission held, or authority exercised under the United 
States, and the decision is against the title, right, privilege or 
immunity specially set up or claimed by either party under 
such Constitution, treaty, statute, commission or authority. 
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Ryan v. Thomas, 4 Wall. 603; Caperton v. Ballard, 14 Wall, 
238; Simmerman v. Nebraska, 116 U.S. 54. 

The validity of the law in question is in no way involved jn 
the application for the mandamus. There is nothing incon. 
sistent between it and the statute under which the respondent, 
secretary of state, is required to act. It cannot, therefore, 
be claimed that the validity of a statute of the State of Michi. 
gan on the ground of its being repugnant to the Constitution, 
treaty or laws of the United States, is drawn in question in 
the mandamus proceeding. The case, therefore, is not within 
the second subdivision of § 25 of the Judiciary Act. 

Neither can it be claimed that any right, privilege or im. 
munity is claimed under the Constitution, or any treaty, or 
statute of, or commission held, or authority exercised under 
the United States, and that the decision of the Supreme 
Court of Michigan was against any such title, right, privilege 
or immunity. The case, therefore, is not within the last 
clause of § 25 of the Judiciary Act. 

It cannot be contended that it is under the first subdivision 
of the section. 

The duty of the secretary of state to give the statutory 
notice of the election was a public duty. But conceding, for 
the sake of argument, that a candidate for office at the next 
general election has a right under the statute to insist that 


| 
| 


~ 


notice of the election shall be given, and to enforce such right | 


by mandamus; the right, if any, rests entirely upon the stat- 
ute of the State of Michigan, and is in no way affected by the 
Constitution, or treaty, or statute, or commission held or 
authority exercised under the United States. 

It is true that the Supreme Court of Michigan in passing 
upon the relators’ right to the mandamus prayed for decided 
that the law did not conflict with any provision of the Federal 
Constitution, and that it was void only so far as it conflicted 
with the Act of Congress. But the expression by the state 
court of an opinion upon a Federal question does not give this 
court jurisdiction of the case unless it appears that it was 
necessary to pass upon the Federal question in order to decide 
the case; and if a decision might have been reached by the 
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state court without passing upon the Federal question this 
court will not take cognizance of the cause. /?aclroad Co. v. 
Rock, 4 Wall. 177; Lawler v. Walker, 14 How. 149; De Saus- 
gure V. Gaillard, 127 U. S. 216. 

There are other grounds upon which the decision of the 
court refusing the mandamus might have been placed without 
touching any Federal question. A mandamus is not a writ of 
right in Michigan even when it is asked against a public 
officer to compel him to discharge a public duty. In all cases 
it is granted or refused in the sound discretion of the court. 
People v. Iegents of the University of Michigan, 4 Michigan, 
98; Mabley v. Superior Court Judge of Detroit, 41 Michigan, 
31; Hale v. Lisley, 69 Michigan, 596. 

(6) The subject-matter of this controversy is not of judicial 
cognizance. Judicial power is, in its nature, necessarily exclu- 
sive. It does not trench upon the domain of any other de- 
partment of the government. It will not allow any other 
department of the government to trench upon its domain. A 
matter is of judicial cognizance when the courts have power 
to dispose of it finally. Miller on the Constitution, 314; Hay- 
burn’s Case, 2 Dall. 408, 409, note; United States v. Ferreira, 
13 How. 40; United States v. Yale Todd, 13 How. 52, note; 
In re Cooper, 143 U.S. 472. 

Applying the principles of these decisions to the case at bar, 
we say that this controversy is not judicial, because whatever 
decision this court, or any other court, may make as to the 
validity of the state law, is subject to review by political 
officers and agencies. See /oyce v. Goodwin, 22 Michigan, 
496, and Sutherland v. The Governor, 29 Michigan, 320. 

The legal status of the situation may be stated thus: 

1. The canvass and final determination as to who is elected 
to the office of elector rests with the board of state can- 
vassers in the first instance. This decision is not subject to 
review or control by any court within the State of Michigan. 

2. If the decision of the board of canvassers as to who is 
elected to the office of presidential elector is contested, the 
final decision of the controversy rests in the next place with 


the legislature of the State in joint convention. It cannot be 
40361 0O—59—pt. 4—11 
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contended that the action of the legislature is subject to 
judicial review or control. 

8. It then rests with the governor of the State, whose duty 
it is to certify the action of the state board of canvassers. He 
may have to decide between contending boards. The action 
of the governor, as we have already shown, is not subject to 
judicial review or control. 

4. And, finally, the whole matter rests with both houses of 
the Congress of the United States. 

It is manifest, therefore, that whatever decision the court 
may render in this case is not final, but is subject to review 
by the political agencies already referred to. 

The object of this proceeding is not to determine whether 
the notice prayed for in the petition should be given, but to 
obtain a decision upon the validity of the State law. That 
decision is, as we have already seen, subject to review, and 
subject to be utterly disregarded by the various political 
agencies referred to. 

II. This court is bound by the decision of the Supreme 
Court of Michigan as to all matters sought to be raised by the 
petition, except the question as to whether the state statute 
contravenes the Fourteenth Amendment to the Constitution, 

The only conflict between the state statute and the act of 
Congress relates to the time of the meeting of the electors 
and the certification of their appointment. Wherever the 
state law and the act of Congress conflict, the latter of course 
controls. The Supreme Court of Michigan held that what 
remained of the state law was a valid expression of the 
legislative will within constitutional limitations. The validity 
of so much of the state statute as does not conflict with the 
act of Congress, barring the Federal question already referred 
to, is, we submit, a question of local law upon which the 
determination of the local tribunal is conclusive. 


Mr. Curer Justice Futver, after stating the case as above 
reported, delivered the opinion of the court.! 


1The judgment of affirmance was entered as above stated October 17, 
1892, and the mandate issued at once. The opinion was delivered and filed 
November 7, 1892. 
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The Supreme Court of Michigan held in effect that if the 
act in question were invalid, the proper remedy had been 
sought. In other words, if the court had been of opinion that 
the act was void, the writ of mandamus would have been 
awarded. 

And, having ruled all objections to the validity of the act 
urged as arising under the state constitution and laws ad- 
versely to the plaintiffs in error, the court was compelled to, 
and did, consider and dispose of the contention that the act 
was invalid because repugnant to the Constitution and laws of 
the United States. 

We are not authorized to revise the conclusions of the state 
court on these matters of local law, and those conclusions 
being accepted, it follows that the decision of the Federal 
questions is to be regarded as necessary to the determination 
of the cause. DeSaussure v. Gaillard, 127 U.S. 216. 

Inasmuch as under section 709 of the Revised Statutes of 
the United States, we have jurisdiction by writ of error to 
reexamine and reverse or affirm the final judgment in any 
suit in the highest court of a State in which a decision could 
be had, where the validity of a statute of the State is drawn 
in question on the ground that it is repugnant to the Constitu- 
tion and laws of the United States and the decision is in favor 
of its validity, we perceive no reason for holding that this writ 
was improvidently brought. 

It is argued that the subject-matter of the controversy is 
not of judicial cognizance, because it is said that all questions 
connected with the election of a presidential elector are 
political in their nature; that the court has no power finally 
to dispose of them; and that its decision would be subject to 
review by political officers and agencies, as the state board 
of canvassers, the legislature in joint convention, and the 
governor, or, finally, the Congress. 

But the judicial power of the United States extends to all 
cases in law or equity arising under the Constitution and laws 
of the United States, and this is a case so arising, since the 
validity of the state law was drawn in question as repugnant 
to such constitution and laws, and its validity was sustained. 
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Boyd v. Thayer, 143 U.S. 135. And it matters not that the 
judgment to be reviewed may be rendered in a proceeding for 
mandamus. J/artman v. Greenhow, 102 U. S. 672. 

As we concur with the state court, its judgment has been 
affirmed; if we had not, its judgment would have been re 
versed. In either event, the questions submitted are finally 


and definitively disposed of by the judgment which we | 


pronounce, and that judgment is carried into effect by the 
transmission of our mandate to the state court. 

The question of the validity of this act, as presented to us 
by this record, is a judicial question, and we cannot decline 
the exercise of our jurisdiction upon the inadmissible sugges. 
tion that action might be taken by political agencies in disre. 


gard of the judgment of the highest tribunal of the State as — 


revised by our own. 

On behalf of plaintiffs in error it is contended that the act 
is void because in conflict with (1) clause two of section one of 
Article II of the Constitution of the United States; (2) the 
Fourteenth and Fifteenth Amendments to the Constitution; 
and (3) the act of Congress of February 3, 1887. 

The second clause of section one of Article II of the Con- 
stitution is in these words: “ Each State shall appoint, in such 
Manner as the Legislature thereof may direct, a Number of 
Electors, equal to the whole Number of Senators and Repre- 
sentatives to which the State may be entitled in the Congress; 
but no Senator or Representative, or Person holding an Office 
of Trust or Profit under the United States, shall be appointed 
an Elector.” 

The manner of the appointment of electors directed by the 
act of Michigan is the election of an elector and an alternate 
elector in each of the twelve Congressional districts into which 
the State of Michigan is divided, and of an elector and an 
alternate elector at large in each of two districts defined by 
the act. It is insisted that it was not competent for the legis- 
lature to direct this manner of appointment because the State 
is to appoint as a body politic and corporate, and so must act 
as a unit and cannot delegate the authority to subdivisions 
created for the purpose; and it is argued that the appoint 
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ment of electors by districts is not an appointment by the 
State, because all its citizens otherwise qualified are not per- 
mitted to vote for all the presidential electors. 

“A State in the ordinary sense of the Constitution,” said 
Chief Justice Chase, Zeras v. White, 7 Wall. 700, 721, “is a 

litical community of free citizens, occupying a territory of 
defined boundaries, and organized under a government sanc- 
tioned and limited by a written constitution, and established 
by the consent of the governed.” The State does not act by 
its people in their collective capacity, but through such politi- 
cal agencies as are duly constituted and established. The 
legislative power is the supreme authority except as limited 
by the constitution of the State, and the sovereignty of the 
people is exercised through their representatives in the legis- 
lature unless by the fundamental law power is elsewhere 
reposed. The Constitution of the United States frequently 
refers to the State as a political community, and also in terms 
to the people of the several States and the citizens of each 
State. What is forbidden or required to be done by a State is 
forbidden or required of the legislative power under state con- 
stitutions as they exist. The clause under consideration does 
not read that the people or the citizens shall appoint, but that 
“each State shall”; and if the words “in such manner as the 
legislature thereof may direct,’ had been omitted, it would 
seem that the legislative power of appointment could not have 
been successfully questioned in the absence of any provision in 
the state constitution in that regard. Ilence the insertion of 
those words, while operating as a limitation upon the State in 
respect of any attempt to circumscribe the legislative power, 
cannot be held to operate as a limitation on that power itself. 

If the legislature possesses plenary authority to direct the 
manner of appointment, and might itself exercise the appoint- 
ing power by joint ballot or concurrence of the two houses, or 
according to such mode as designated, it is difficult to perceive 
why, if the legislature prescribes as a method of appointment 
choice by vote, it must necessarily be by general ticket and 
not by districts. In other words, the act of appointment is 
none the less the act of the State in its entirety because ar- 
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rived at by districts, for the act is the act of political agencies 
duly authorized to speak for the State, and the combined re. 
sult is the expression of the voice of the State, a result reached 
by direction of the legislature, to whom the whole subject jg 
committed. 

By the first paragraph of section two, Article I, it is pro. 
vided: “ The Louse of Representatives shall be composed of 
Members chosen every second year by the people of the sey. 
eral States, and the Electors in each State shall have the 
Qualifications requisite for Electors of the most numerous 
Branch of the State Legislature; ” and by the third paragraph 
“when vacancies happen in the Representation from any 
State, the Executive Authority thereof shall issue Writs 
of Election to fill such Vacancies.” Section four reads: 
“The Times, Places and Manner of holding Elections for 
Senators and Representatives, shall be prescribed in each State 
by the Legislature thereof ; but the Congress may at any time 
by Law make or alter such Regulations, except as to the 
Places of choosing Senators.” 

Although it is thus declared that the people of the several 
States shall choose the members of Congress, (language which 
induced the State of New York to insert a salvo as to the 
power to divide into districts, in its resolutions of ratification.) 
the state legislatures, prior to 1842, in prescribing the times, 
places and manner of holding elections for representatives, had 
usually apportioned the State into districts, and assigned to 
each a representative; and by act of Congress of June 95, 
1842, 5 Stat. 491, c. 47, (carried forward as § 23 of the Re 
vised Statutes), it was provided that where a State was entitled 
to more than one representative, the election should be by dis- 
tricts. It has never been doubted that representatives in Con- 
gress thus chosen represented the entire people of the State 
acting in their sovereign capacity. 

By original clause three of section one of Article IT, and by 
the Twelfth Amendment which superseded that clause, in case 
of a failure in the election of President by the people, the 
House of Representatives is to choose the President; and 
“the vote shall be taken by States, the representation from 
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each State having one vote.” The State acts as a unit and its 
vote is given as a unit, but that vote is arrived at through the 
yotes of its representatives in Congress elected by districts. 

The State also acts individually through its electoral college, 
although, by reason of the power of its legislature over the 
manner of appointment, the vote of its electors may be di- 
vided. 

The Constitution does not provide that the appointment of 
electors shall be by popular vote, nor that the electors shall be 
voted for upon a general ticket, nor that the majority of those 
who exercise the elective franchise can alone choose the elec- 
tors. It recognizes that the people act through their repre- 
sentatives in the legislature, and leaves it to the levislature 
exclusively to define the method of effecting the object. 

The framers of the Constitution employed words in their 
natural sense; and where they are plain and clear, resort to 
collateral aids to interpretation is unnecessary and cannot be 
indulged in to narrow or enlarge the text; but where there is 
ambiguity or doubt, or where two views may well be enter- 
tained, contemporaneous and subsequent practical construction 
are entitled to the greatest weight. Certainly, plaintiffs in 
error cannot reasonably assert that the clause of the Constitu- 
tion under consideration so plainly sustains their position as to 
entitle them to object that contemporaneous history and prac- 
tical construction are not to be allowed their legitimate force, 
and, conceding that their argument inspires a doubt sufficient 
to justify resort to the aids of interpretation thus afforded, we 
are of opinion that such doubt is thereby resolved against 
them, the contemporaneous practical exposition of the Consti- 
tution being too strong and obstinate to be shaken or con- 
trolled. Stvart v. Laird, 1 Cranch, 299, 309. 

It has been said that the word “appoint” is not the most 
appropriate word to describe the result of a popular election. 
Perhaps not; but it is sufficiently comprehensive to cover that 
mode, and was manifestly used as conveying the broadest 
power of determination. It was used in Article V of the 
Articles of Confederation, which provided that “delegates 
shall be annually appointed in such manner as the legislature 
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of each State shall direct;” and in the resolution of Con 
of February 21, 1787, which declared it expedient that “a con. 


vention of delegates who shall have been appointed by the | 


several States,” should be held. The appointment of dele. 
gates was, in fact, made by the legislatures directly, but that 
involved no denial of authority to direct some other mode. 
The Constitutional Convention, by resolution of September 17, 
1787, expressed the opinion that the Congress should fix a day 
“on which electors should be appointed by the States which 
shall have ratified the same,” etc., and that “after such publi. 
cation, the electors should be appointed, and the Senators and 
Representatives elected.” 

The Journal of the Convention discloses that propositions 
that the President should be elected by “the citizens of the 
United States,” or by the “people,” or “by electors to be 


chosen by the people of the several States,” instead of by the | 


Congress, were voted down, (Jour. Con. 286, 288; 1 Elliot's 
Deb. 208, 262.) as was the proposition that the President 
should be “chosen by electors appointed for that purpose by 
the legislatures of the States,” though at one time adopted. 
Jour. Con. 190; 1 Elliot’s Deb. 208, 211, 217. And a motion 
to postpone the consideration of the choice “ by the national 
legislature,” in order to take up a resolution providing for 
electors to be elected by the qualified voters in districts, was 
negatived in Committee of the Whole. Jour. Con. 92; 1 
Elliot's Deb. 156. Gerry proposed that the choice should be 
made by the State executives; Hamilton, that the election be 


by electors chosen by electors chosen by the people; James | 


Wilson and Gouverneur Morris were strongly in favor of pop- 
ular vote; Ellsworth and Luther Martin preferred the choice 
by electors elected by the legislatures; and Roger Sherman, 
appointment by Congress. The final result seems to have 
reconciled contrariety of views by leaving it to the state legis- 
latures to appoint directly by joint ballot or concurrent sepa- 
rate action, or through popular election by districts or by 
general ticket, or as otherwise might be directed. 

Therefore, on reference to contemporaneous and subsequent 
action under the clause, we should expect to find, as we do, 
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that various modes of choosing the electors were pursued, as, 
by the legislature itself on joint ballot; by the legislature 
through a concurrent vote of the two houses; by vote of 
the people for a general ticket; by vote of the people in 
districts; by choice partly by the people voting in districts 
and partly by the legislature; by choice by the legislature 
from candidates voted for by the people in districts; and in 
other ways, as, notably, by North Carolina in 1792, and 
Tennessee in 1796 and 1800. No question was raised as to the 
power of the State to appoint, in any mode its legislature saw 
fit to adopt, and none that a single method, applicable without 
exception, must be pursued in the absence of an amendment to 
the Constitution. The district system was largely considered 
the most equitable, and Madison wrote that it was that system 
which was contemplated by the framers of the Constitution, 
although it was soon seen that its adoption by some States 
might place them at a disadvantage by a division of their 
strength, and that a uniform rule was preferable. 

At the first presidential election the appointment of elec- 
tors was made by the legislatures of Connecticut, Delaware, 
Georgia, New Jersey and South Carolina. Pennsylvania, by 
act of October 4, 1788, Acts Penn. 1787-1788, p. 513, pro- 
vided for the election of electors on a general ticket. Vir- 
ginia, by act of November 17, 1788, was divided into twelve 
separate districts and an elector elected in each district, while 
for the election of Congressmen the State was divided into 
ten other districts. Laws Va. Oct. Sess. 1788, pp. 1, 2; 12 
Henning’s Stat. 648. In Massachusetts the general court, by 
resolve of November 17, 1788, divided the State into districts 
for the election of Representatives in Congress, and provided 
for their election December 18, 1788, and that at the same 
time the qualified inhabitants of each district should give their 
votes for two persons as candidates for an elector of President 
and Vice President of the United States, and, from the two 
persons in each district having the greatest number of votes, 
the two houses of the general court by joint ballot should 
elect one as elector, and in the same way should elect two 


_ electors at large. Mass. Resolves, 1788, p. 53. In Maryland, 





2284 CIVIL RIGHTS—1959 


under act of December 22, 1788, electors were elected on gen. | 


eral ticket, five being residents of the Western Shore and three 
of the Eastern Shore. Laws Md. 1788, Nov. Sess. c. 10. Ip 
New Hampshire an act was passed November 12, 1788, Laws 
N. H. 1789, p. 167, providing for the election of five electors 
by majority popular vote, and in case of no choice that the 
legislature should appoint out of so many of the candidates as 


equalled double the number of electors elected. There being no | 


choice the appointment was made by the legislature. The sen. 
ate would not agree to a joint ballot, and the house was com. 


pelled, that the vote of the State might not be lost, to concur | 


in the electors chosen by the senate. The State of New York 
lost its vote through a similar contest. The assembly was 
willing to elect by joint ballot of the two branches or to divide 
the electors with the senate, but the senate would assent to 


nothing short of a complete negative upon the action of the | 


assembly, and the time for election passed without an ap- 
pointment. North Carolina and Rhode Island had not then 
ratified the Constitution. 

Fifteen States participated in the second presidential elec- 
tion, in nine of which electors were chosen by the legislatures, 
Maryland, (Laws Md. 1790, c. 16, [2 Kelty]; Laws 1791, c. 69, 
[2 Kelty],) New Hampshire, (Laws N. II. 1792, 398, 401,) and 
Pennsylvania (Laws Penn. 1792, p. 240,) elected their electors 


on a general ticket, and Virginia by districts. Laws Va. | 


1792, p. 87, [13 Henning, 536]. In Massachusetts the general 
court by resolution of June 30, 1792, divided the State into 
four districts, in each of two of which five electors were elected, 
and in each of the other two three electors. Mass. Resolves, 


June, 1792, p. 25. Under the apportionment of April 13, | 


1792, North Carolina was entitled to ten members of the 
House of Representatives. The legislature was not in session 
and did not meet until November 15, while under the act of 
Congress of March 1, 1792, (1 Stat. 239, c. 8,) the electors were 


to assemble on December 5. The legislature passed an act | 


dividing the State into four districts, and directing the mem- 
bers of the legislature residing in each district to meet on the 
25th of November and choose three electors. 2 Iredell N. 
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Car. Laws, 1715 to 1800, c. 15 of 1792. At the same session 
an act was passed dividing the State into districts for the 
election of electors in 1796, and every four years thereafter. 
Id. c. 16. 

Sixteen States took part in the third presidential election, 
Tennessee having been admitted June 1, 1796. In nine States 
the electors were appointed by the legislatures, and in Penn- 
sylvania and New Hampshire by popular vote for a general 
ticket. Virginia, North Carolina, and Maryland elected by 
districts. The Maryland law of December 24, 1795, was en- 
titled “An act to alter the mode of electing electors,” and pro- 
vided for dividing the State into ten districts, each of which 
districts should “elect and appoint one person, being a resi- 
dent of the said district, as an elector.” Laws Md. 1795, c. 
73, [2 Kelty]. Massachusetts adhered to the district system, 
electing one elector in each Congressional district by a major- 
ity vote. It was provided that if no one had a majority, the 
legislature should make the appointment on joint ballot, and 
the legislature also appointed two electors at large in the same 
manner. Mass. Resolves, June, 1796, p. 12. In Tennessee 
an act was passed August 8, 1796, which provided for the 
election of three electors, “one in the district of Washington, 
one in the district of Hamilton, and one in the district of 
Mero,” and, “that the said electors may be elected with as 
little trouble to the citizens as possible,” certain persons of the 
counties of Washington, Sullivan, Green, and Hawkins were 
named in the act and appointed electors to elect an elector for 
the district of Washington ; certain other persons of the coun- 
ties of Knox, Jefferson, Sevier, and Blount were by name ap- 
pointed to elect an elector for the district of Hamilton; and 
certain others of the counties of Davidson, Sumner, and Ten- 
nessee to elect an elector for the district of Mero. Laws Tenn. 
1794, 1803, p. 109; Acts 2d Sess. 1st Gen. Assembly Tenn. c. 4. 
Electors were chosen by the persons thus designated. 

In the fourth presidential election, Virginia, under the ad- 
vice of Mr. Jefferson, adopted the general ticket, at least 
“until some uniform mode of choosing a President and Vice- 
President of the United States shall be prescribed by an amend- 
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ment to the Constitution.” Laws Va. 1799, 1800, p.3. Mag 
sachusetts passed a resolution providing that the electors of 
that State should be appointed by joint ballot of the senate 
and house. Mass. Resolves, June, 1800, p. 13. Pennsylvania 
appointed by the legislature, and upon a contest between the 


senate and house, the latter was forced to yield to the senate | 


in agreeing to an arrangement which resulted in dividing the 
vote of the electors. 26 Niles’ Reg. 17. Six States, however, 
chose electors by popular vote, Rhode Island supplying the 
place of Pennsylvania, which had theretofore followed that 


course. Tennessee, by act of October 26, 1799, designated | 


persons by name to choose its three electors as under the act 


of 1796. Laws Tenn. 1794-1803, p. 211; Acts 2d Sess. 9d _ 


Gen. Ass. Tenn. c. 46. 

Without pursuing the subject further, it is sufficient to 
observe that, while most of the States adopted the general 
ticket system, the district method obtained in Kentucky until 
1824; in Tennessee and Maryland until 1832; in Indiana in 


1824 and 1828; in Illinois in 1820 and 1824; and in Maine in | 


1820, 1824 and 1828. Massachusetts used the general ticket sys- 
tem, in 1804, (Mass. Resolves, June, 1804, p. 19,) chose electors 
by joint ballot of the legislature in 1808 and in 1816, (Mass. 
Resolves, 1808, pp. 205, 207, 209; 1816, p. 233;) used the dis. 
trict system again in 1812 and in 1820, (Mass. Resolves, 1812, 
p- 94; 1820, p. 245;) and returned to the general ticket system 
in 1824, (Mass. Resolves, 1824, p. 40.) In New York the 
electors were elected in 1828 by districts, the district electors 
choosing the electors at large. N. Y. Rev. Stat. 1827, Part I, 
Title vi, c. 6. The appointment of electors by the legislature, 


a 


instead of by popular vote, was made use of by North | 


Carolina, Vermont and New Jersey in 1812. 


In 1824 the electors were chosen by popular vote, by districts, | 
and by general ticket, in all the States excepting Delaware, | 


Georgia, Louisiana, New York, South Carolina, and Vermont, 
where they were still chosen by the legislature. After 1832 
electors were chosen by general ticket in all the States except 


ing South Carolina, where the legislature chose them up toand | 


including 1860. Journals 1860, Senate pp. 12, 13; House, 11, | 
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15,17. And this was the mode adopted by Florida in 1868, 
(Laws 1868, p. 166,) and by Colorado in 1876, as prescribed by 
§ 19 of the schedule to the constitution of the State, which 
was admitted into the Union August 1, 1876. Gen. Laws 
Colorado, 1877, pp. 79, 990. 

Mr. Justice Story, in considering the subject in his Com- 
mentaries on the Constitution, and writing nearly fifty years 
after the adoption of that instrument, after stating that “in 
some States the legislatures have directly chosen the electors 
by themselves; in others, they have been chosen by the people 
by a general ticket throughout the whole State; and in others, 
by the people by electoral districts, fixed by the legislature, a 
certain number of electors being apportioned to each district,” 
adds: “ No question has ever arisen as to the constitutionality 
of either mode, except that by a direct choice by the legisla- 
ture. But this, though often doubted by able and ingenious 
minds, (3 Elliot’s Deb. 100, 101,) has been firmly established in 
practice ever since the adoption of the Constitution, and does 
not now seem to admit of controversy, even if a suitable tribu- 
nal existed to adjudicate upon it.” And he remarks that “it 
has been thought desirable by many statesmen to have the 
Constitution amended so as to provide for a uniform mode of 
choice by the people.” Story Const. Ist Ed. § 1466. 

Such an amendment was urged at the time of the adoption 
of the Twelfth Amendment, the suggestion being that all 
electors should be chosen by popular vote, the States to be 
divided for that purpose into districts. It was brought up 
again in Congress in December, 1813, but the resolution for 
submitting the amendment failed to be carried. The amend- 
ment was renewed in the Ilouse of Representatives in Decem- 








1See Stanwood on Presidential Elections, (3d ed.,) and Appleton’s 
Presidential Counts, passim; 2 Lalor’s Encyclo. Pol. Science, 68; 4 Hild. 
Hist. U. S., (Rev. Ed.,) 39. 382, 689; 5 Id. 389, 531; 1 Schouler’s Hist. U.S. 72, 
834; 2 Id. 184: 3 Id. 313, 439; 2 Adams’ Hist. U. S. 201; 4 Id. 285; 6 Id. 
409,413; 9 Id. 1389; 1 MecMaster’s Hist. People U. S. 525; 2 Id. 85, 509; 3 
Id. 188, 189, 194, 317; 2 Scharf’s Hist. Md. 547; 2 Bradford's Mass. 335; 
Life of Vilumer, 104; 3 Niles’ Register, 160; 5 Id. 372; 9 Id. 319, 349; 10 
Id. 45, 177, 409; 11 Id. 296. 
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ber, 1816, and a provision for the division of the States into 
single districts for the choice of electors received a majority 
vote, but not two-thirds. Like amendments were offered jn 
the Senate by Messrs. Sanford of New York, Dickerson of 
New Jersey and Macon of North Carolina. December 11, 
1823, Senator Benton introduced an amendment providing that 
each legislature should divide its State into electoral districts, 
and that the voters of each district “should vote, in their own 
proper persons,” for President and Vice-President, but it was 
not acted upon. December 16, and December 24, 18923, 
amendments were introduced in the Senate by Messrs. Dicker. 
son of New Jersey and Van Buren of New York, requiring 
the choice of electors to be by districts; but these and others 
failed of adoption, although there was favorable action in that 
direction by the Senate in 1818, 1819 and 1822. December 
22, 1823, an amendment was introduced in the House by Mr, 
McDuffie of South Carolina, providing that electors should be 
chosen by districts assigned by the legislatures, but action was 
not taken.! The subject was again brought forward in 1335, 
1844, and subsequently, but need not be further dwelt upon, 
except that it may be added that, on the 2Sth of May, 1574, a 
report was made by Senator Morton, chairman of the Senate 
Committee on Privileges and Elections, recommending an 
amendment dividing the States into electoral districts, and 
that the majority of the popular vote of each district should 
give the candidate one presidential vote, but this also failed 
to obtain action. In this report it was said: “The appoint. 
ment of these electors is thus placed absolutely and wholly 
with the legislatures of the several States. They may le 
chosen by the legislature, or the legislature may provide 
that they shall be elected by the people of the State at 
large, or in districts, as are members of Congress, which was 
the case formerly in many States; and it is, no doubt, com- 
petent for the legislature to authorize the governor, or the 


11 Benton’s Thirty Years View, 87; 5 Bent. Cong. Deb. 119, 677; 7 Id. 
472-74, 600; 3 Niles’ Reg. 240, 334; 11 Id. 258, 274, 293, 349; Annals Cong., 
(1812-13,) 847. 
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Supreme Court of the State, or any other agent of its will,-to 
appoint these electors. This power is conferred upon the 
legislatures of the States by the Constitution of the United 
States, and cannot be taken from them or modified by their 
State constitutions any more than can their power to elect 
Senators of the United States. Whatever provisions may be 
made by statute, or by the state constitution, to choose 
electors by the people, there is no doubt of the right of the 
legislature to resume the power at any time, for it can neither 
be taken away nor abdicated.” Senate Rep. 1st Sess. 48 Cong. 
No. 395. 

From this review, in which we have been assisted by the 
laborious research of counsel, and which might have been 
greatly expanded, it is seen that from the formation of the 
government until now the practical construction of the clause 
has conceded plenary power to the state legislatures in the 
matter of the appointment of electors. 

Even in the heated controversy of 1876-1877 the electoral 
vote of Coloradocast by electors chosen by the legislature passed 
unchallenged ; and our attention has not been drawn to any 
previous attempt to submit to the courts the determination of 
the constitutionality of state action. 

In short, the appointment and mode of appointment of 
electors belong exclusively to the States under the Constitu- 
tion of the United States. They are, as remarked by Mr. 
Justice Gray in Jn re Green, 134 U. S. 377, 379, “no more 
officers or agents of the United States than are the members 
of the state legislatures when acting as electors of Federal 
senators, or the people of the States when acting as the 
electors of representatives in Congress.” Congress is empow- 
ered to determine the time of choosing the electors and the 
day on which thev are to give their votes, which is required to 
be the same day throughout the United States, but otherwise 
the power and jurisdiction of the State is exclusive, with the 
exception of the provisions as to the number of electors and 
the ineligibility of certain persons, so framed that Congressional 
and Federal influence might be excluded. 

The question before us is not one of policy but of power, and 
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while public opinion had gradually brought all the States as 
matter of fact to the pursuit of a uniform system of popular 
election by general ticket, that fact does not tend to weaken 
the force of contemporaneous and long continued previous 
practice when and as different views of expediency prevailed, 
The prescription of the written law cannot be overthrown 
because the States have latterly exercised in a particular Way 
a power which they might have exercised in some other way, 
The construction to which we have referred has prevailed too 
long and been too uniform to justify us in interpreting the 
language of the Constitution as conveying any other mean. 
ing than that heretofore ascribed, and it must be treated as 
decisive. 

It is argued that the district mode of choosing electors, while 


not obnoxious to constitutional objection, if the operation of | 


the electoral system had conformed to its original object and 
purpose, had become so in view of the practical working of 
that system. Doubtless it was supposed that the electors 
would exercise a reasonable independence and fair judgment 
in the selection of the Chief Executive, but experience soon 
demonstrated that, whether chosen by the legislatures or by 
popular suffrage on general ticket or in districts, they were so 
chosen simply to register the will of the appointing power in 
respect of a particular candidate. In relation, then, to the 
independence of the electors the original expectation may be 
said to have been frustrated. Miller on Const. Law, 149; 
Rawle on Const. 55; Story Const. § 1473; The Federalist, 
No. 68. But we can perceive no reason for holding that the 
power confided to the States by the Constitution has ceased to 
exist because the operation of the system has not fully realized 
the hopes of those by whom it was created. Still less can we 
recognize the doctrine, that because the Constitution has been 
found in the march of time sufficiently comprehensive to be 
applicable to conditions not within the minds of its framers, 
and not arising in their time, it may, therefore, be wrenched 
from the subjects expressly embraced within it, and amended 
by judicial decision without action by the designated organs in 
the mode by which alone amendments can be made. 
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Nor are we able to discover any conflict between this act 
and the Fourteenth and Fifteenth Amendments to the Consti- 
tution. The Fourteenth Amendment provides: 

“Section 1. All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are citizens of 
the United States and of the State wherein they reside. No 
State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property, 
without due process of law ; nor deny to any person within its 
jurisdiction the equal protection of the laws. 

“Secrion 2. Representatives shall be apportioned among 
the several States according to their respective numbers, 
counting the whole number of persons in each State, exclud- 
ing Indians not taxed. But when the right to vote at any 
election for the choice of electors for President and Vice 
President of the United States, Representatives in Congress, 
the Executive and Judicial officers of a State, or the members 
of the Legislature thereof, is denied to any of the male inhabi- 
tants of such State, being twenty-one years of age, and citizens 
of the United States, or in any way abridged, except for par- 
ticipation in rebellion, or other crime, the basis of representa- 
tion therein shall be reduced in the proportion which the 
number of such male citizens shall bear to the whole number 
of male citizens twenty-one years of age in such State.” 

The first section of the Fifteenth Amendment reads: “The 
right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any State 
on account of race, color or previous condition of servitude.” 

In The Slaughter-house Cases, 16 Wall. 36, this court held 
that the first clause of the Fourteenth Amendment was primarily 
intended to confer citizenship on the negro race; and, sec- 
ondly, to give definitions of citizenship of the United States, 
and citizenship of the States, and it recognized the distinction 
between citizenship of a State and citizenship of the United 
States by those definitions; that the privileges and immunities 
of citizens of the States embrace generally those fundamental 
civil rights for the security and establishment of which organ- 
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ized society was instituted, and which remain, with certain 
exceptions mentioned in the Federal Constitution, under the 


— 


care of the State governments; while the privileges and im. | 


munities of citizens of the United States are those which arise 
out of the nature and essential character of the national gov. 


ernment, the provisions of its Constitution, or its laws and | 


treaties made in pursuance thereof; and that it is the latter 


which are placed under the protection of Congress by the | 


second clause of the Fourteenth Amendment. 

We decided in Minor v. Happersett, 21 Wall. 162, that the 
right of suffrage was not necessarily one of the privileges or 
immunities of citizenship before the adoption of the Four. 
teenth Amendment, and that that amendment does not add to 
these privileges and immunities, but simply furnishes an addi. 


tional guaranty for the protection of such as the citizen already | 
has; that at the time of the adoption of that amendment, | 


suffrage was not coextensive with the citizenship of the State; 
nor was it at the time of the adoption of the Constitution; and 
that neither the Constitution nor the Fourteenth Amendment 
made all citizens voters. 

The Fifteenth Amendment exempted citizens of the United 
States from discrimination in the exercise of the elective fran- 
chise on account of race, color or previous condition of servi- 
tude. The right to vote in the States comes from the States, 
but the right of exemption from the prohibited discrimination 
comes from the United States. The first has not been granted 
or secured by the Constitution of the United States, but the 
last has been. United States v. Cruikshank, 92 U. S. 549; 
United States v. Reese,'92 U.S. 214. 

If because it happened, at the time of the adoption of the 
Fourteenth Amendment, that those who exercised the elective 
franchise in the State of Michigan were entitled to vote for all 
the presidential electors, this right was rendered permanent 
by that amendment, then the second clause of Article II has 
been so amended that the States can no longer appoint in such 
manner as the legislatures thereof may direct; and yet no such 
result is indicated by the language used nor are the amend- 
ments necessarily inconsistent with that clause. The first 
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section of the Fourteenth Amendment does not refer to the 
exercise of the elective franchise, though the second provides 
that if the right to vote is denied or abridged to any male 
inhabitant of the State having attained majority, and being 
a citizen of the United States, then the basis of representation 
to which each State is entitled in the Congress shall be pro- 
portionately reduced. Whenever presidential electors are 
appointed by popular election, then the right to vote cannot 
be denied or abridged without invoking the penalty, and so of 
the right to vote fur representatives in Congress, the executive 
and judicial officers of a State, or the members of the legisla- 
ture thereof. The right to vote intended to be protected 
refers to the right to vote as established by the laws and con- 
stitution of the State. There is no color for the contention 
that under the amendments every male inhabitant of the 
State being a citizen of the United States has from the time 
of his majority a right to vote for presidential electors. 

The object of the Fourteenth Amendment in respect of citi- 
zenship Was to preserve equality of rights and to prevent 
discrimination as between citizens, but not to radically change 
the whole theory of the relations of the state and Federal 
governments to each other, and of both governments to the 
people. In re Aemmler, 136 U.S. 436. 

The inhibition that no State shall deprive any person within 
its jurisdiction of the equal protection of the laws was designed 
to prevent any person or class of persons from being singled 
out as aspecial subject for discriminating and hostile legisla- 
tion. Deahina Company v. Pennsylvania, 125 U.S. 181, 188. 

In Huy s vy. Missouri, 120 U.S. 68, 71, Mr. Justice Field, 
speaking for the court, said: “The Fourteenth Amendment 
to the Constitution of the United States does not prohibit 
legislation which is limited either in the objects to which it is 
directed, or by the territory within which it is to operate. It 
merely requires that all persons subjected to such legislation 
shall be treated alike, under like circumstances and conditions, 
both in the privileges conferred and in the liabilities imposed. 
As we said in Barbier v. Connolly, speaking of the Fourteenth 
Amendment; ‘ Class legislation, discriminating against some 
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and favoring others, is prohibited; but legislation which jn 
carrying out a public purpose is limited in its application, if 
within the sphere of its operation it affects alike all persons simi. 
larly situated, is not within the amendment.’ 113 U.S. 237” 

If presidential electors are appointed by the legislatures, no 
discrimination is made; if they are elected in districts where 
each citizen has an equal right to vote the same as any other 
citizen has, no discrimination is made. Unless the authority 
vested in the legislatures by the second clause of section 1 of 
Article II has been divested and the State has lost its power 
of appointment, except in one manner, the position taken on 
behalf of relators is untenable, and it is apparent that neither 
of these amendments can be given such effect. 

The third clause of section 1 of Article II of the Constitu. 
tion is : “ The Congress may determine the time of choosing the 
Electors, and the day on which they shall give their votes; 
which day shall be the same throughout the United States.” 

Under the act of Congress of March 1, 1792, 1 Stat. 239, 
c. 8, it was provided that the electors should meet and give 
their votes on the first Wednesday in December at such place 
in each State as should be directed by the legislature thereof, 
and by act of Congress of January 23, 1545, 5 Stat. 721, ¢. 2, 
that the electors should be appointed in each State on the 
Tuesday next after the first Monday in the month of Novem- 
ber in the year in which they were to be appointed ; provided 
that each State might by law provide for the filling of any 
vacancies in its college of electors when such college meets to 
give its electoral vote; and provided that when any State 
shall have held an election for the purpose of choosing elec- 
tors and has failed to make a choice on the day prescribed, 
then the electors may be appointed on a subsequent day in 
such manner as the State may by law provide. These pro- 
Visions were carried forward into sections 131, 133, 134, and 
135 of the Revised Statutes. Rev. Stat. Title III, c. 1, p. 22. 

By the act of Congress of February 3, 1887, entitled “ An 
act to fix the day for the meeting of the electors of President 
and Vice President,” etc., 24 Stat. 373, c. 90, it was provided 
that the electors of each State should meet and give their 
votes on the second Monday in January next following their 
appointment. The state law in question here fixes the first 
Wednesday of December as the day for the meeting of the 
electors, as originally designated by Congress. In this respect 
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it is in conflict with the act of Congress, and must necessarily 
give way. But this part of the act is not so inseparably con- 
nected in substance with the other parts as to work the de- 
struction of the whole act. Striking out the day for the 
meeting, Which had already been otherwise determined by 
the act of Congress, the act remains complete in itself, and 
capable of being carried out in accordance with the legislative 
intent. The state law yields only to the extent of the collision. 
Cooley Const. Lim. *178; Commonwealth v. Neinball, 24 Pick. 
350; J/ouston v. Moore, 5 Wheat. 1, 49. The construction to 
this effect by the state court is of persuasive force, if not of 
controlling weight. 

We do not think this result affected by the provision in act 
No. 50 in relation to a tie vote. Under the constitution of 
the State of Michigan, in case two or more persons have an 
equal and the highest number of votes for any office, as can- 
vassed by the board of state canvassers, the legislature in 
jo'nt convention chooses one of these persons to fill the office. 
This rule is recognized in this act, which also makes it the 
duty of the governor in such case to convene the legislature 
in special session for the purpose of its application, immedi- 
ately upon the determination by the board of state canvassers. 

We entirely agree with the Supreme Court of Michigan 
that it cannot be held as matter of law that the legislature 
would not have provided for being convened in special session 
but for the provision relating to the time of the meeting of 
the electors contained in the act; and are of opinion that that 
date may be rejected and the act be held to remain otherwise 
complete and valid. 

And as the State is fully empowered to fill any vacancy 
which may occur in its electoral college, when it meets to give 
its electoral vote, we find nothing in the mode provided for 
anticipating such an exigency which operates to invalidate 
the law. 

We repeat that the main question arising for consideration 
is one of power and not of policy, and we are unable to arrive 
at any other conclusion than that the act of the legislature of 
Michigan of May 1, 1891, is not void as in contravention of 
the Constitution of the United States for want of power in its 
enactinent. 

The judgment of the Supreme Court of Michigan must be 


Affirmed. 





(163 U.S. 537 (1895)) 
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ERROR TO THE SUPREME COURT OF THE STATE OF LOUISIANA, 


No. 210. Argued April 18, 1896. — Decided May 18, 1896. 


The statute of Louisiana, acts of 1890, No. 111, requiring railway compa- 
nies carrying passengers in their coaches in that State, to provide equal, 
but separate, accommodations for the white and colored races, by pro- 
viding two or more passenger coaches for each passenger train, or by 
dividing the passenger coaches by a partition so as to secure separate 
accommodations; and providing that no person shall be permitted to 
occupy seats in coaches other than the ones assigned to them, on account 
of the race they belong to; and requiring the officers of the passenger 
trains to assign each passenger to the coach or compartment assigned 
for the race to which he or she belongs; and imposing fines or imprison. 
ment upon passengers insisting on going into a coach or compartment 
other than the one set aside for the race to which he or she belongs; 
and conferring upon officers of the trains power to refuse to carry on the 
train passengers refusing to occupy the coach or compartment assigned 
to them, and exempting the railway company from liability for such 
refusal, are not in conflict with the provisions either of the Thirteenth 
Amendment or of the Fourteenth Amendment to the Constitution of the 
United States. 


Txis was a petition for writs of prohibition and certiorari, 
originally filed in the Supreme Court of the State by Plessy, 
the plaintiff in error, against the Hon. John H. Ferguson, 
judge of the criminal District Court for the parish of Orleans, 
and setting forth in substance the following facts: 

That petitioner was a citizen of the United States and a 
resident of the State of Louisiana, of mixed descent, in the 
proportion of seven eighths Caucasian and one eighth African 
blood ; that the mixture of colored blood was not discernible 
in him, and that he was entitled to every recognition, right, 
privilege and immunity secured to the citizens of the United 
States of the white race by its Constitution and laws; that on 
June 7, 1892, he engaged and paid for a first class passage on 
the East Louisiana Railway from New Orleans to Covington, 
in the same State, and thereupon entered a passenger train, 
and took possession of a vacant seat in a coach where passen- 
gers of the white race were accommodated ; that such railroad 
company was incorporated by the laws of Louisiana as a 
common carrier, and was not authorized to distinguish be 
tween citizens according to their race. But, notwithstanding 
this, petitioner was required by the conductor, under penalty 


a __S 
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of ejection from said train and imprisonment, to vacate said 
coach and occupy another seat in a coach assigned by said 
company for persons not of the white race, and for no other 
reason than that petitioner was of the colored race; that 
upon petitioner’s refusal to comply with such order, he was, 
with the aid of a police officer, forcibly ejected from said 
coach and hurried off to and imprisoned in the parish jail of 
New Orleans, and there held to answer a charge made by 
such officer to the effect that he was guilty of having crim- 
inally violated an act of the General Assembly of the State, 
approved July 10, 1890, in such case made and provided. 

That petitioner was subsequently brought before the re- 
corder of the city for preliminary examination and committed 
for trial to the criminal District Court for the parish of 
Orleans, where an information was filed against him in the 
matter above set forth, for a violation of the above act, which 
act the petitioner affirmed to be null and void, because in 
conflict with the Constitution of the United States; that 
petitioner interposed a plea to such information, based upon 
the unconstitutionality of the act of the General Assembly, to 
which the district attorney, on behalf of the State, filed a 
demurrer ; that, upon issue being joined upon such demurrer 
and plea, the court sustained the demurrer, overruled the plea, 
and ordered petitioner to plead over to the facts set forth in 
the information, and that, unless the judge of the said court 
be enjoined by a writ of prohibition from further proceeding 
in such case, the court will proceed to fine and sentence 
petitioner to imprisonment, and thus deprive him of his con- 
stitutional rights set forth in his said plea, notwithstanding 
the unconstitutionality of the act under which he was being 
prosecuted ; that no appeal lay from such sentence, and peti- 
tioner was without relief or remedy except by writs of pro- 
hibition and certiorari. Copies of the information and other 
proceedings in the criminal District Court were annexed to 
the petition as an exhibit. 

Upon the filing of this petition, an order was issued upon 
the respondent to show cause why a writ of prohibition should 
not issue and be made perpetual, and a further order that the 
record of the proceedings had in the criminal cause be certified 
and transmitted to the Supreme Court. 

To this order the respondent made answer, transmitting a 
certified copy of the proceedings, asserting the constitutionality 
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of the law, and averring that, instead of pleading or admit. | 


ting that he belonged to the colored race, the said Plessy 
declined and refused, either by pleading or otherwise, to ad. 
mit that he was in any sense or in any proportion a colored 
man. 

The case coming on fora hearing before the Supreme Court, 
that court was of opinion that the law under which the pros. 
ecution was had was constitutional, and denied the relief 
prayed for by the petitioner. £2 parte Plessy, 45 La. Ann, 
80. Whereupon petitioner prayed fora writ of error from this 
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Court of Louisiana. 


Mr. A. W. Tourgee and Mr. S. F. Phillips for plaintiff in 
error. Mr. F. D. McKenney was on Mr. Phillips's brief. 


Mr. James C. Walker filed a brief for plaintiff in error. 


Mr. Alexander Porter Morse for defendant in error. Mr, 


M. J. Cunningham, Attorney General of the State of Louisi- 


-ana, and Mr. Lional Adams were on his brief. 


Mr. Justice Brown, after stating the case, delivered the 
opinion of the court. 


This case turns upon the constitutionality of an act of the 
General Assembly of the State of Louisiana, passed in 1890, 
providing for separate railway carriages for the white and 
colored races. Acts 1890, No. 111, p. 152. 

The first section of the statute enacts “ that all railway com- 
panies carrying passengers in their coaches in this State, shall 
provide equal but separate accommodations for the white, and 
colored races, by providing two or more passenger coaches for 
each passenger train, or by dividing the passenger coaches by 
a partition so as to secure separate accommodations: /’rovided, 
That this section shall not be construed to apply to street rail- 
roads. No person or persons, shall be admitted to occupy 
seats in coaches, other than, the ones, assigned, to them on 
account of the race they belong to.” 

By the second section it was enacted “that the officers of 
such passenger trains shall have power and are hereby required 
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to assign each passenger to the coach or compartment used 
for the race to which such passenger belongs; any passenger 
insisting On going into a coach or compartment to which by 
race he does not belong, shall be liable to a fine of twenty-five 
dollars, or in lieu thereof to imprisonment for a period of not 


’ more than twenty days in the parish prison, and any officer 


of any railroad insisting on assigning a passenger to a coach or 
compartment other than the one set aside for the race to which 
said passenger belongs, shall be liable to a fine of twenty-five 
dollars, or in lieu thereof to imprisonment for a period of not 
more than twenty days in the parish prison; and should any 
passenger refuse to occupy the coach or compartment to which 
he or she is assigned by the officer of such railway, said officer 
shall have power to refuse to carry such passenger on his 
train, and for such refusal neither he nor the railway company 
which he represents shall be liable for damages in any of the 
courts of this State.” 

The third section provides penalties for the refusal or neg- 
lect of the officers, directors, conductors and employés of rail- 
way companies to comply with the act, with a proviso that 
“nothing in this act shall be construed as applying to nurses 
attending children of the other race.” The fourth section is 
immaterial. 

The information filed in the criminal District Court charged 
in substance that Plessy, being a passenger between two 
stations within the State of Louisiana, was assigned by officers 
of the company to the coach used for the race to which he be- 
longed, but he insisted upon going into a coach used by the 
race to which he did not belong. Neither in the information 
nor plea was his particular race or color averred. 

The petition for the writ of prohibition averred that peti- 
tioner was seven eighths Caucasian and one eighth African 
blood ; that the mixture of colored blood was not discernible 
in him, and that he was entitled to every right, privilege and 
immunity secured to citizens of the United States of the white 
race; and that, upon such theory, he took possession of a va- 
cant seat in a coach where passengers of the white race were 
accommodated, and was ordered by the conductor to vacate 
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said coach and take a seat in another assigned to persons of 
the colored race, and having refused to comply with such 
demand he was forcibly ejected with the aid of a Police 
officer, and imprisoned in the parish jail to answer a charge 
of having violated the above act. 

The constitutionality of this act is attacked upon the ground 


| 


that it conflicts both with the Thirteenth Amendment of the | 


Constitution, abolishing slavery, and the Fourteenth Amend. 
ment, which prohibits certain restrictive legislation on the 
part of the States. 

1. That it does not conflict with the Thirteenth Amend. 
ment, which abolished slavery and involuntary servitude, 


~~ 


except as a punishment for crime, is too clear for argument, | 


Slavery implies involuntary servitude—a state of bondage; 
the ownership of mankind as a chattel, or at least the control 


of the labor and services of one man for the benefit of another, | 


and the absence of a legal right to the disposal of his own 
person, property and services. This amendment was said in 
the Slaughter-house cases, 16 Wall. 36, to have been intended 
primarily to abolish slavery, as it had been previously known 
in this country, and that it equally forbade Mexican peonage 
or the Chinese coolie trade, when they amounted to slavery 
or involuntary servitude, and that the use of the word “ servi- 


a ee 


tude” was intended to prohibit the use of all forms of invol- | 


untary slavery, of whatever class or name. It was intimated, 
however, in that case that this amendment was regarded by 
the statesmen of that day as insufficient to protect the colored 


race from certain laws which had been enacted in the Southern > 


States, imposing upon the colored race onerous disabilities and 
burdens, and curtailing their rights in the pursuit of life, 
liberty and property to such an extent that their freedom 
was of little value; and that the Fourteenth Amendment was 
devised to meet this exigency. 

So, too, in the Civil Tights cases, 109 U.S. 3, 24, it was 
said that the act of a mere individual, the owner of an inn, 4 
public conveyance or place of amusement, refusing accomme 


dations to colored people, cannot be justly regarded as impos | 


ing any badge of slavery or servitude upon the applicant, but | 


—_— 
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only as involving an ordinary civil injury, properly cognizable 
by the laws of the State, and presumably subject to redress 
by those laws until the contrary appears. “It would be run- 
ning the slavery argument into the ground,” said Mr. Justice 
Bradley, “‘to make it apply to every act of discrimination 
which a person may see fit to make as to the guests he will 
entertain, or as to the people he will take into his coach or cab 
or car, or admit to his concert or theatre, or deal with in other 
matters of intercourse or business.” 

A statute which implies merely a legal distinction between 
the white and colored races—a distinction which is founded 


jn the color of the two races, and which must always exist so 


long as white men are distinguished from the other race by 
color— has no tendency to destroy the legal equality of the 
two races, or reéstablish a state of involuntary servitude. In- 


| deed, we do not understand that the Thirteenth Amendment 


is strenuously relied upon by the plaintiff in error in this con- 
nection. 

2. By the Fourteenth Amendment, all persons born or 
naturalized in the United States, and subject to the jurisdic- 
tion thereof, are made citizens of the United States and of the 
State wherein they reside; and the States are forbidden from 
making or enforcing any law which shall abridge the privi- 
leges or immunities of citizens of the United States, or shall 
deprive any person of life, liberty or property without due 
process of law, or deny to any person within their jurisdiction 
the equal protection of the laws. 

The proper construction of this amendment was first called 
tothe attention of this court in the Slaughter-house cases, 16 


_ Wall. 36, which involved, however, not a question of race, but 


= 


one of exclusive privileges. The case did not call for any ex- 
pression of opinion as to the exact rights it was intended to 
secure to the colored race, but it was said generally that its 
main purpose was to establish the citizenship of the negro; to 
give definitions of citizenship of the United States and of the 
States, and to protect from the hostile legislation of the States 
the privileges and immunities of.-citizens of the United States, 
as distinguished from those of ¢itizens of the States. 
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The object of the amendment was undoubtedly to enfores 
the absolute equality of the two races before the law, but jn 
the nature of things it could not have been intended to abol. 
ish distinctions based upon color, or to enforce social, as dis. 
tinguished from political equality, or a commingling of the 
tivo races upon terms unsatisfactory to either. Laws permit. 
ting, and even requiring, their separation in places where they 
are liable to be brought into contact do not necessarily imply 
the inferiority of either race to the other, and have been gen. 
erally, if not universally, recognized as within the competency 


of the state legislatures in the exercise of their police power, | 


The most common instance of this is connected with the estab. 


lishment of separate schools for white and colored children, | 


which has been held to be a valid exercise of the legislative 
power even by courts of States where the political rights of 


the colored race have been longest and most earnestly en. | 


forced. 

One of the earliest of these cases is that of [oberts v. City 
of Boston, 5 Cush. 198, in which the Supreme Judicial Court 
of Massachusetts held that the general school committee of 
Boston had power to make provision for the instruction of 
colored children in separate schools established exclusively for 
them, and to prohibit their attendance upon the other schools. 
“The great principle,” said Chief Justice Shaw, p. 206, “ad. 
vanced by the learned and eloquent advocate for the plain 
tiff,” (Mr. Charles Sumner,) “is, that by the constitution and 
laws of Massachusetts, all persons without distinction of age 


so 


or sex, birth or color, origin or condition, are equal before the 


law. . . . But, when this great principle comes to be ap- 
plied to the actual and various conditions of persons in society, 
it will not warrant the assertion, that men and women are 
legally clothed with the same civil and political powers, and 


that children and adults are legally to have the same funo | 


tions and be subject to the same treatment; but only that the 
rights of all, as they are settled and regulated by law, are 
equally entitled to the paternal consideration and protection 
of the law for their maintenance and security.” It was held 
that the powers of the committee extended to the establish- 
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ment of separate schools for children of different ages, sexes 
and colors, and that they might also establish special schools 
for poor and neglected children, who have become too old to 
attend the primary school, and yet have not acquired the rudi- 
ments of learning, to enable them to enter the ordinary 
schools. Similar laws have been enacted by Congress under 
its general power of legislation over the District of Columbia, 
Rev. Stat. D. C. §§ 281, 282, 283, 310, 319, as well as by the 
legislatures of many of the States, and have been generally, 
if not uniformly, sustained by the courts. State v. McCann, 
91 Ohio St. 198; Lehew v. Brummell, 15 S. W. Rep. 765; 
Ward v. Flood, 48 California, 36; Bertonneau v. School Di- 
rectors, 3 Woods, 177; People v. Gallagher, 93 N. Y. 438; 
Cory v. Carter, 48 Indiana, 327; Dawson v. Lee, 83 Kentucky, 
49, 

Laws forbidding the intermarriage of the two races may be 
said in a technical sense to interfere with the freedom of con- 
tract, and yet have been universally recognized as within the 
police power of the State. State v. Gibson, 36 Indiana, 389. 

The distinction between laws interfering with the political 
equality of the negro and those requiring the separation of the 
two races in schools, theatres and railway carriages has been 
frequently drawn by this court. Thus in Strauder v. West Vir- 
ginia, 100 U. S. 303, it was held that a law of West Virginia 
limiting to white male persons, 21 years of age and citizens of 
the State, the right to sit upon juries, was a discrimination 
which implied a legal inferiority in civil society, which les- 
sened the security of the right of the colored race, and was a 
step toward reducing them to a condition of servility. Indeed, 
the right of a colored man that, in the selection of jurors to 
pass upon his life, liberty and property, there shall be no ex- 
clusion of his race, and no discrimination against them because 
of color, has been asserted in a number of cases. Virginia v. 
Rives, 100 U. S. 318; Weal v. Delaware, 103 U. S. 370; 
Bush v. Kentucky, 107 U. 8. 110; Gibson v. Mississippi, 
162 U.S. 565. So, where the laws of a particular locality or 
the charter of a particular railway corporation has provided 
that no person shall be excluded from the cars on account of 
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color, we have held that this meant that persons of color 
should travel in the same car as white ones, and that the 
enaetment was not satisfied by the company’s providing car 


\ 


assigned exclusively to people of color, though they were a; 
good as those which they assigned exclusively to white per. | 


sons. Railroad Company v. Brown, 17 Wall. 445. 
Upon the other hand, where a statute of Louisiana required 


those engaged in the transportation of passengers among the | 


States to give to all persons travelling within that State, upon 
vessels employed in that business, equal rights and privileges 
in all parts of the vessel, without distinction ‘on account of 


race or color, and subjected to an action for damages th | 


owner of such a vessel, who excluded colored passengers oy 
account of their color from the cabin set aside by him for the 
use of whites, it was held to be so far as it applied to interstate 
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commerce, unconstitutional and void. all v. De Cuir, 95 | 


U. S. 485. The court in this case, however, expressly dis. 
claimed that it had anything whatever to do with the statute 
as a regulation of internal commerce, or affecting anything 
else than commerce among the States. 

In the Civil Rights case, 109 U.S. 3, it was held that an 
act of Congress, entitling all persons within the jurisdiction of 
the United States to the full and equal enjoyment of the ac 
commodations, advantages, facilities and privileges of inns, 


public conveyances, on land or water, theatres and other | 


places of public amusement, and made applicable to citizens 


| 


of every race and color, regardless of any previous condition | 


of servitude, was unconstitutional and void, upon the ground | 


that the Fourteenth Amendment was prohibitory upon the 
States only, and the legislation authorized to be adopted by 
Congress for enforcing it was not direct legislation on matters 
respecting which the States were prohibited from making or 
enforcing certain laws, or doing certain acts, but was correc 
tive legislation, such as might be necessary or proper for coun- 
teracting and redressing the effect of such laws or acts. In 
delivering the opinion of the court Mr. Justice Bradley ob- 


served that the Fourteenth Amendment “ does not invest Con- | 
gress with power to legislate upon subjects that are within the | 
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\ 

lor | domain of state legislation; but to provide modes of relief 
he | against state legislation, or state action, of the kind referred 
ars | to. It does not authorize Congress to create a code of munici- 
as | pal law for the regulation of private rights; but to provide 
er. | modes of redress against the operation of state laws, and the 

action of state officers, executive or judicial, when these are 
ed | subversive of the fundamental rights specified in the amend- 
he | ment. Positive rights and privileges are undoubtedly secured 
on | by the Fourteenth Amendment; but they are secured by way 
yes | of prohibition against state laws and state proceedings affect- 
ing those rights and privileges, and by power given to Con- 
he | gress to legislate for the purpose of carrying such prohibition 
on | into effect; and such legislation must necessarily be predicated 
he | upon such supposed state laws or state proceedings, and be 
ate _ directed to the correction of their operation and effect.” 
95 Much nearer, and, indeed, almost directly in point, is the 
lis | case of the Lowzsville, New Orleans dc. Railway v. Missis- 
ite | sippt, 183 U. S. 587, wherein the railway company was in- 
ng | dicted for a violation of a statute of Mississippi, enacting that 

all railroads carrying passengers should provide equal, but 
an | separate, accommodations for the white and colored races, by 
of | providing two or more passenger cars for each passenger 
ac | train, or by dividing the passenger cars by a partition, so as 
ns, | tosecure separate accommodations. The case was presented 
ner | ina different aspect from the one under consideration, inas- 
ns | much as it was an indictment against the railway company 
ion | for failing to provide the separate accommodations, but the 
nd | question considered was the constitutionality of the law. In 
he | that case, the Supreme Court of Mississippi, 66 Mississippi, 
by | 662, had held that the statute applied solely to commerce 
ers | within the State, and, that being the construction of the state 
or  siatute by its highest.court, was accepted as conclusive. “If 
ec. itbea matter,” said the court, p. 591, “respecting commerce 
un- | Wholly within a State, and not interfering with commerce 
In between the States, then, obviously, there is no violation of 
ob- | the commerce clause of the Federal Constitution. 
on- | Noquestion arises under this section, as to the power of the 
the | State to separate in different compartments interstate pas- 
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sengers, or affect, in any manner, the privileges and rights of | tion in 
such passengers. All that we can consider is, whether the | which b 
State has the power to require that railroad trains within her | tive pow 


limits shall have separate accommodations for the two races; | State’s : 
that affecting only commerce within the State is no invasion | liability 
of the power given to Congress by the commerce clause.” tional. 
A like course of reasoning applies to the case under cop. | implies 
sideration, since the Supreme Court of Louisiana in the case of | belongs, 
the State ex rel. Abbott v. Hicks, Judge, et al., 44 La. Ann. 770, | laws of 
held that the statute in question did not apply to interstate | acolore 
passengers, but was confined in its application to passenger | of the 
travelling exclusively within the borders of the State. The | record 


case was decided largely upon the authority of Railway Cp, \ unconst: 
v. State, 66 Mississippi, 662, and affirmed by this court in 133 | to prov 
U. S. 587. In the present case no question of interference | assign F 


with interstate commerce can possibly arise, since the East It is¢ 
Louisiana Railway appears to have been purely a local line, | munity, 
with both its termini within the State of Louisiana. Similar | this ins’ 
statutes for the separation of the two races upon public con | a right 


veyances were held to be constitutional in West Chester do, | this to 

Railroad v. Miles, 55 Penn. St. 209; Day v. Owen, 5 Michigan, | see how 
520; Chicago cc. Iatlway v. Willaams, 55 Illinois, 185; Chesa | right te 
peake dc. Railroad v. Wells, 85 Tennessee, 613; Memphis cde, | toa col 
Railroad v. Benson, 85 Tennessee, 627; The Sue, 22 Fed. Rep, | the cor 





843; Logwood v. Memphis dc. Railroad, 23 Fed. Rep. 318; | Upon tl 
McGuinn v. Forbes, 37 Fed. Rep. 639; People v. King, 18 signed, 
N. E. Rep. 245; Houck v. South Pac. Railway, 38 Fed. Rep. | lawfull: 
226; Heard v. Georgia Ratlroad Co.,3 Int. Com. Com’n, 111; In th 
S. C., 1 Ibid. 428. sel for 

While we think the enforced separation of the races, as ap | justify 
plied to the internal commerce of the State, neither abridges _ separat 
the privileges or immunities of the colored man, deprives him | them t 
of his property without due process of law, nor denies him the , hair is. 
equal protection of the laws, within the meaning of the Four | certain 
teenth Amendment, we are not prepared to say that the con wall 
ductor, in assigning passengers to the coaches according to their | the ot: 
race, does not act at his peril, or that the provision of the sec | white, 
ond section of the act, that denies to the passenger compensa | signs t 
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tion in damages for a refusal to receive him into the coach in 
which he properly belongs, is a valid exercise of the legisla- 
tive power. Indeed, we understand it to be conceded by the 
State’s attorney, that such part of the act as exempts from 
jiability the railway company and its officers is unconstitu- 
tional. The power to assign to a particular coach obviously 
implies the power to determine to which race the passenger 


) belongs, as well as the power to determine who, under the 


laws of the particular State, is to be deemed a white, and who 
acolored person. This question, though indicated in the brief 
of the plaintiff in error, does not properly arise upon the 


| record in this case, since the only issue made is as to the 
| unconstitutionality of the act, so far as it requires the railway 


to provide separate accommodations, and the conductor to 


| assign passengers according to their race. 


It is claimed by the plaintiff in error that, in any mixed com- 
munity, the reputation of belonging to the dominant race, in 
this instance the white race, is property, in the same sense that 
aright of action, or of inheritance, is property. Conceding 
this to be so, for the purposes of this case, we are unable to 
see how this statute deprives him of, or in any way affects his 
right to, such property. If he be a white man and assigned 
toa colored coach, he may have his action for damages against 
the company for being deprived of his so called property. 


| Upon the other hand, if he be a colored man and be so as- 


signed, he has been deprived of no property, since he is not 
lawfully entitled to the reputation of being a white man. 

In this connection, it is also suggested by the learned coun- 
sel for the plaintiff in error that the same argument that will 
justify the state legislature in requiring railways to provide 
separate accommodations for the two races will also authorize 
them to require separate cars to be provided for people whose 
hair is of a certain color, or who are aliens, or who belong to 
certain nationalities, or to enact laws requiring colored people 
towalk upon one side of the street, and white people upon 
the other, or requiring white men’s houses to be painted 


| white, and colored men’s black, or their vehicles or business 
| signs to be of different colors, upon the theory that one side 


0361 O—59—pt. 4-13 
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of the street is as good as the other, or that a house or vehicle 


of one color is as good as one of another color. The reply to 


all this is that every exercise of the police power must ly 
reasonable, and extend only to such laws as are enacted jp | 


good faith for the promotion for the public good, and not | 
for the annoyance or oppression of a particular class. Thy, | 


in Yick Wo v. Hopkins, 118 U. S. 356, it was held by thig 


court that a municipal ordinance of the city of San Francisco, ' 


to regulate the carrying on of public laundries within the | 


limits of the municipality, violated the provisions of the Cop. 


stitution of the United States, if it conferred upon the mo. ; 


nicipal authorities arbitrary power, at their own will, and 


Without regard to discretion, in the legal sense of the term, | 


to give or withhold consent as to persons or places, without 
regard to the competency of the persons applying, or the pro 
priety of the places selected for the carrying on of the business, 
It was held to be a covert attempt on the part of the munici. 
pality to make an arbitrary and unjust discrimination against 
the Chinese race. While this was the case of a municipal 
ordinance, a like principle has been held to apply to acts of 
a state legislature passed in the exercise of the police power, 


Railroad Company v. ITusen, 95 U. 8. 465; Louisville é 
Nashville Railroad v. Kentucky, 161 U. S. 677, and case | 


cited on p. 700; Daggett v. Hudson, 43 Ohio St. 548; Capen 
v. Foster, 12 Pick. 485; State ex rel. Wood v. Baker, 38 Wis 
consin, 71; Monroe v. Collins, 17 Ohio St. 665; Hulseman y, 
Fems, 41 Penn. St. 396; Orman v. Piley, 15 California, 48, 


So far, then, as a conflict with the Fourteenth Amendment | 


is concerned, the case reduces itself to the question whether 
the statute of Louisiana is a reasonable regulation, and with 
respect to this there must necessarily be a large discretion on 
the part of the legislature. In determining the question of 


reasonableness it is at liberty to act with reference to the e& | 


tablished usages, customs and traditions of the people, and 
with a view to the promotion of their comfort, and the pres 
ervation of the public peace and good order. Gauged by this 
standard, we cannot say that a law which authorizes or even 


requires the separation of the two races in public conveyances , 
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js unreasonable, or more obnoxious to the Fourteenth Amend- 
ment than the acts of Congress requiring separate schools for 
colored children in the District of Columbia, the constitution- 
ality of which does not seem to have been questioned, or the 
corresponding acts of state legislatures. 

We consider the underlying fallacy of the plaintiffs argu- 
ment to consist in the assumption that the enforced separation 
of the two races stamps the colored race with a badge of in- 
feriority. If this be so, it is not by reason of anything found 
in the act, but solely because the colored race chooses to put 
that construction upon it. The argument necessarily assumes 
that if, as has been more than once the case, and is not un- 
likely to be so again, the colored race should become the 
dominant power in the state legislature, and should enact a 
law in precisely similar terms, it would thereby relegate the 
white race to an inferior position. We imagine that the white 
race, at least, would not acquiesce in this assumption. The 
argument also assumes that social prejudices may be overcome 
by legislation, and that equal rights cannot be secured to the 
negro except by an enforced commingling of the two races. 
We cannot accept this proposition. If the two races are to 
meet upon terms of social equality, it must be the result of 
natural affinities, a mutual appreciation of each other’s merits 
and a voluntary consent of individuals. As was said by the 
Court of Appeals of New York in People v. Gallagher, 93 
N. Y. 438, 448, “this end can neither be accomplished nor 
promoted by laws which conflict with the general sentiment 
of the community upon whom they are designed to operate. 
When the government, therefore, has secured to each of its 
citizens equal rights before the law and equal opportunities for 
improvement and progress, it has accomplished the end for 
which it was organized and performed all of the functions 
respecting social advantages with which it is endowed.” 
Legislation is powerless to eradicate racial instincts or to 
abolish distinctions based upon physical differences, and the 
attempt to do so can only result in accentuating the difficulties 
of the present situation, If the civil and political rights of 
both races be equal one cannot be inferior to the other civilly 
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or politically. If one race be inferior to the other socially, 


the Constitution of the United States cannot put them upon | 


the same plane. 
It is true that the question of the proportion of colored 
blood necessary to constitute a colored person, as distinguished 


from a white person, is one upon which there is a difference . 


of opinion in the different States, some holding that any visi 


ble admixture of black blood stamps the person as belonging | 


to the colored race, (State v. Chavers, 5 Jones, [N.C.] 1, p. 11); 
others that it depends upon the preponderance of blood, (Gray 
v. State, 4 Ohio, 354; Monroe v. Collins, 17 Ohio St. 665); 
and still others that the predominance of white blood mus 


~ 


only be in the proportion of three fourths. (People v. Dean, | 


14 Michigan, 406; Jones v. Commonwealth, 80 Virginia, 538) 
But these are questions to be determined under the laws of 
each State and are not properly put in issue in this case, 
Under the allegations of his petition it may undoubtedly be 
come a question of importance whether, under the laws of 
Louisiana, the petitioner belongs to the white or colored race, 

The judgment of the court below is, therefore, 


Mr. Justice Harvan dissenting. 


By the Louisiana statute, the validity of which is here in. 
volved, all railway companies (other than street railroad 
companies) carrying passengers in that State are required 
to have separate but equal accommodations for white and 
colored persons, “by providing two or more passenger coaches 
for each passenger train, or by dividing the passenger coaches 
by a partition so as to secure separate accommodations.” 
Under this statute, no colored person is permitted to occupy 
a seat in a coach assigned to white persons; nor any white 
person, to occupy a seat ina coach assigned to colored persons. 
The managers of the railroad are not allowed to exercise any 
discretion in the premises, but are required to assign each 
passenger to some coach or compartment set apart for the ex- 
clusive use of his race. If a passenger insists upon going into 
a coach or compartment not set apart for persons of his race, 


A firmed, 
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he is subject to be fined, or to be imprisoned in the parish 
jail. Penalties are prescribed for the refusal or neglect of the 
officers, directors, conductors and employés of railroad com- 
panies to comply with the provisions of the act. 

Only “nurses attending children of the other race” are ex- 
cepted from the operation of the statute. No exception is 
made of colored attendants travelling with adults. A white 
man is not permitted to have his colored servant with him in 
the same coach, even if his condition of health requires the 
constant, personal assistance of such servant. If a colored 
maid insists upon riding in the same coach with a white 
woman whom she has been employed to serve, and who may 
need her personal attention while travelling, she is subject to 
be fined or imprisoned for such an exhibition of zeal in the 
discharge of duty. 

While there may be in Louisiana persons of different races 
who are not citizens of the United States, the words in the act, 
“white and colored races,” necessarily include all citizens of 
the United States of both races residing in that State. So 
that we have before us a state enactment that compels, under 
penalties, the separation of the two races in railroad passen- 
ger coaches, and makes it a crime for a citizen of either race 
to enter a coach that has been assigned to citizens of the 
other race. 

Thus the State regulates the use of a public highway by 
citizens of the United States solely upon the basis of race. 

However apparent the injustice of such legislation may be, 
we have only to consider whether it is consistent with the 
Constitution of the United States. 

That a railroad is a public highway, and that the corpora- 
tion which owns or operates it is in the exercise of public func- 
tions, is not, at this day, to be disputed. Mr. Justice Nelson, 
speaking for this court in Wew Jersey Steam Navigation Co. 
v. Merchants’ Bank, 6 How. 344, 382, said that a common 
carrier was in the exercise “of a sort of public office, and has 
public duties to perform, from which he should not be per- 
mitted to exonerate himself without the assent of the parties 
concerned.” Mr. Justice Strong, delivering the judgment of 
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this court in Olcott v. The Supervisors, 16 Wall. 678, 694, said: 
“That railroads, though constructed by private corporations | 


\ 
) 
/ 


and owned by them, are public highways, has been the dow. | 


trine of nearly all the courts ever since suc conveniences for 


passage and transportation have had any existence. Very early 


the question arose whether a State’s right of eminent domain 
could be exercised by a private corporation created for the 


purpose of constructing a railroad. Clearly it could not, | 


unless taking land for such a purpose by such an agency js 
taking land te public use. The right of eminent domain 
now here justifies taking property for & private use. Yet 
it is a doctrine universally accepted that a state legislature 


may authorize a private corporation to take land for the con. | 


struction of such a road, making compensation to the owner, | 


What else does this doctrine mean if not that building a rail. 


road, though it be built by a private corporation, is an act / 


done for a public use?” So, in Zownship of Pine Grovey, 
Taleott, 19 Wall. 666, 676: “Though the corporation [a- rail. 
road company ] was private, its work was public, as much so as 


if it were to be constructed by the State.” So, in Jnhabitants 


of Worcester v. Western Railroad Corporation, 4 Met. 564: 


“The establishment of that great thoroughfare is regarded as , 


a public work, established by public authority, intended for 
the public use and benefit, the use of which is secured to 
the whole community, and constitutes, therefore, like a canal, 
turnpike or highway, a public easement.” It is true that the 
real and personal property, necessary to the establishment 
and management of the railroad, is vested in the corporation; 
but it is in trust for the public.” 

In respect of civil rights, common to all citizens, the Consti- 
tution of the United States does not, I think, permit any pub- 
lic authority to know the race of those entitled to be protected 
in the enjoyment of such rights. Every true man has pride 
of race, and under appropriate circumstances when the rights 
of others, his equals before the law, are not to be affected, 
it is his privilege to express such pride and to take such action 
based upon it as to him seems proper. But I deny that any 
legislative body or judicial tribunal may have regard to the 
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race of citizens when the civil rights of those citizens are in- 
yoived. Indeed, such legislation, as that here in question, is 
inconsistent not only with that equality of rights which per- 
tains to citizenship, National and State, but with the personal 
liberty enjoyed by every one within the United States. 

The Thirteenth Amendment does not permit the withhold- 
ing or the deprivation of any right necessarily inhering in 
freedom. It not only struck down the institution of slavery 
as previously existing in the United States, but it prevents the 
imposition of any burdens or disabilities that constitute badges 
of slavery or servitude. It decreed universal civil freedom in 
this country. This court has so adjudged. But that amend- 
ment having been found inadequate to the protection of the 
rights of those who had been in slavery, it was followed by 
the Fourteenth Amendment, which added greatly to the dig- 
nity and glory of American citizenship, and to the security of 

rsonal liberty, by declaring that “all persons born or natu- 
ralized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the State 
wherein they reside,” and that “no State shall make or en- 
force any law which shall abridge the privileges or immunities 
of citizens of the United States; nor shall any State deprive 
any person of life, liberty or property without due process of 
law, nor deny to any person within its jurisdiction the equal 
protection of the laws.” These two amendments, if enforced 
according to their true intent and meaning, will protect all 
the civil rights that pertain to freedom and citizenship. 
Finally, and to the end that no citizen should be denied, on ac- 
count of his race, the privilege of participating in the political 
control of his country, it was declared by the Fifteenth Amend- 
ment that “ the right of citizens of the United States to vote shall 
not be denied or abridged by the United States or by any State 
on account of race, color or previous condition of servitude.” 

These notable additions to the fundamental law were wel- 
comed by the friends of liberty throughout the world. They 
removed the race line from our governmental systems. They 
had, as this court has said, a common purpose, namely, to 
secure “to a race recently emancipated, a race that through 
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\ 
many generations have been held in slavery, all the civil rights | 


that the superior race enjoy.” They declared, in legal effect 


this court has further said, “that the law in the States shal} ) 


be the same for the black as for the white; that all persons 
whether colored or white, shall stand equal before the laws of 


the States, and, in regard to the colored race, for whose pro. ) 


tection the amendment was primarily designed, that no dis. 


crimination shall be made against them by law because of , 
their color.” We also said: “The words of the amendment 
y } 


it is true, are prohibitory, but they contain a necessary im. 
plication of a positive immunity, or right, most valuable to 
the colored race—the right to exemption from unfriendly 


legislation against them distinctively as colored — exemption | 


from legal discriminations, implying inferiority in civil society, 
lessening the security of their enjoyment of the rights which 
others enjoy, and discriminations which are steps towards re 
ducing them to the condition of a subject race.” It was, con. 
sequently, adjudged that a state law that excluded citizens of 
the colored race from juries, because of their race and however 
well qualified in other respects to discharge the duties of jury. 
men, was repugnant to the Fourteenth Amendment. Strauder 
v. West Virginza, 100 U. S. 303, 306, 307; Virginia v. Rives, 


100 U.S. 313; Ex parte Virginia, 100 U. S. 339; Mealy, | 


Delaware, 103 U.S. 370, 386; Bush v. Kentucky, 107 U. §. 
110, 116. At the present term, referring to the previous at- 
judications, this court declared that “ underlying all of those 
decisions is the principle that the Constitution of the United 
States, in its present form, forbids, so far as civil and political 
rights are concerned, discrimination by the General Govern- 
ment or the States against any citizen because of his race, 
All citizens are equal before the law.” Gibson v. Mississippi, 
162 U. S. 565. 

The decisions referred to show the scope of the recent 
amendments of the Constitution. They also show that it is 
not within the power of a State to prohibit colored citizens, 
because of their race, from participating as jurors in the 
administration of justice. 

It was said in argument that the statute of Louisiana does 
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not discriminate against either race, but prescribes a rule 
applicable alike to white and colored citizens. But this 
argument does not meet the difficulty. Every one knows 
that the statute in question had its origin in the purpose, not 
so much to exclude white persons from railroad cars occupied 
by blacks, as to exclude colored people from coaches occupied 
by or assigned to white persons. Railroad corporations of 
Louisiana did not make discrimination among whites in the 
matter of accommodation for travellers. The thing to accom- 
plish was, under the guise of giving equal accommodation for 
whites and blacks, to compel the latter to keep to themselves 
while travelling in railroad passenger coaches. No one would 
be so wanting in candor as to assert the contrary. The funda- 
mental objection, therefore, to the statute is that it interferes 
with the personal freedom of citizens. ‘* Personal liberty,” 
it has been well said, “consists in the power of locomotion, 
of changing situation, or removing one’s person to whatsoever 
places one’s own inclination may direct, without imprison- 
ment or restraint, unless by due course of law.” 1 Bl. Com. 
*134. Ifa white man and a black man choose to occupy the 
same public conveyance on a public highway, it is their right 
to do so, and no government, proceeding alone on grounds of 
race, can prevent it without infringing the personal liberty of 
each. 

It is one thing for railroad carriers to furnish, or to be re- 
quired by law to furnish, equal accommodations for all whom 
they are under a legal duty to carry. It is quite another 
thing for government to forbid citizens of the white and black 
races from travelling in the same public conveyance, and to 
punish officers of railroad companies for permitting persons 
of the two races to occupy the same passenger coach. If a 
State can prescribe, as a rule of civil conduct, that whites and 
blacks shall not travel as passengers in the same railroad 
coach, why may it not so regulate the use of the streets of its 
cities and towns as to compel white citizens to keep on one 
side of a street and black citizens to keep on the other? Why 
may it not, upon like grounds, punish whites and blacks who 
ride together in street cars or in open vehicles on a public road 
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or street? Why may it not require sheriffs to assign whites ty 
one side of a court-room and blacks to the other? And why 


may it not also prohibit the commingling of the two races jy | 


the galleries of legislative halls or in public assemblages cop. 


vened for the consideration of the political questions of the day} | 


Further, if this statute of Louisiana is consistent with the per. 
sonal liberty of citizens, why may not the State require the Sep 


aration in railroad coaches of native and naturalized citizens of 


the United States, or of Protestants and Roman Catholics? 


The answer given at the argument to these questions was 
) 


that regulations of the kind they suggest would be unreagop. 
able, and could not, therefore, stand before the law. Is i 


meant that the determination of questions of legislative power | 


depends upon the inquiry whether the statute whose validity 
is questioned is, in the judgment of the courts, a reasonable 


one, taking all the circumstances into consideration? 4 | 


statute may be unreasonable merely because a sound public 
policy forbade its enactment. But I do not understand that 
the courts have anything to do with the policy or expediency 
of legislation. A statute may be valid, and yet, upon grounds 
of public policy, may well be characterized as unreasonable, 
Mr. Sedgwick correctly states the rule when he says that the 
legislative intention being clearly ascertained, “ the courts have 
no other duty to perform than to execute the legislative will, 
without any regard to their views as to the wisdom or justice 
of the particular enactment.” Stat. & Const. Constr. 324. 
There is a dangerous tendency in these latter days to enlarge 
the functions of the courts, by means of judicial interference 
with the will of the people as expressed by the legislature. 
Our institutions have the distinguishing characteristic that the 
three departments of government are cordinate and separate. 
Each must keep within the limits defined by the Constitution. 
And the courts best discharge their duty by executing the 
will of the law-making power, constitutionally expressed, lear- 
ing the results of legislation to be dealt with by the people 
through their representatives. Statutes must always have 4 
reasonable construction. Sometimes they are to be construed 


strictly ; sometimes, liberally, in order to carry out the legisla , 
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tive will. But however construed, the intent of the legislature 
is to be respected, if the particular statute in question is valid, 
although the courts, looking at the public interests, may con- 
ceive the statute to be both unreasonable and impolitic. If the 

wer exists to enact a statute, that ends the matter so far as 


’ the courts are concerned. The adjudged cases in which stat- 


utes have been held to be void, because unreasonable, are those 
in which the means employed by the legislature were not at 
all germane to the end to which the legislature was competent. 

The white race deems itself to be the dominant race in this 


' gountry. And so it is, in prestige, in achievements, in educa- 


tion, in wealth and in power. So, I doubt not, it will continue 
to be for all time, if it remains true to its great heritage and 
holds fast to the principles of constitutional liberty. But in 
view of the Constitution, in the eye of the law, there is in this 
country no superior, dominant, ruling class of citizens. There 
isno caste here. Our Constitution is color-blind, and neither 
knows nor tolerates classes among citizens. In respect of 
civil rights, all citizens are equal before the law. The hum- 
blest is the peer of the most powerful. The law regards man 
as man, and takes no account of his surroundings or of his 
color when his civil rights as guaranteed by the supreme law 


’ of the land are involved. It is, therefore, to be regretted that 


this high tribunal, the final expositor of the fundamental law 
of the land, has reached the conclusion that it is competent 
for a State to regulate the enjoyment by citizens of their civil 
tights solely upon the basis of race. 

In my opinion, the judgment this day rendered will, in 
time, prove to be quite as pernicious as the decision made by 
this tribunal in the Dred Scott case. it was adjudged in that 
case that the descendants of Africans who were imported into 
this country and sold as slaves were not included nor intended 
to be included under the word “citizens ” in the Constitution, 
and could not claim any of the rights and privileges which 
that instrument provided for and secured to citizens of the 
United States; that at the time of the adoption of the Con- 
stitution they were “considered as a subordinate and inferior 
class of beings, who had been subjugated by the dominant 
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race, and, whether emancipated or not, yet remained Subject war, Ur 
to their authority, and had no rights or privileges but such gy, | have 0 
those who held the power and the government might choog | ble, a0 
to grant them.” 19 How. 393, 404. The recent amendment, ) which! 
of the Constitution, it was supposed, had eradicated the | met by 
principles from our institutions. But it seems that we hav, | the wh 
yet, in some of the States, a dominant race —a superior clay _ if it ce 
of citizens, which assumes to regulate the enjoyment of cirjj | conside 
rights, common to all citizens, upon the basis of race. The, mces¥ 
present decision, it may well be apprehended, will not only than w 
stimulate aggressions, more or less brutal and irritating, upon street ¢ 
the admitted rights of colored citizens, but will encourage the | 12 ® P0 
belief that it is possible, by means of state enactments, | ofa cil 
defeat the beneficent purposes which the people of the United  purpos 
States had in view when they adopted the recent amendmen oF Whe 
of the Constitution, by one of which the blacks of this cou. high p' 
try were made citizens of the United States and of the Stats ‘Ther 
in which they respectively reside, and whose privileges ani | permit 
immunities, as citizens, the States are forbidden to abridge, States. 
Sixty millions of whites are in no danger from the preseng | #»solut 
here of eight millions of. blacks. The destinies of the two | - m 
races, in this country, are indissolubly linked together, and the | ride “ 
interests of both require that the common government of all | United 
shall not permit the seeds of race hate to be planted under the | M42 ' 
sanction of law. What can more certainly arouse race hate, tion of 
what more certainly create and perpetuate a feeling of distrust the po! 
between these races, than state enactments, which, in fact, pro cluded 
ceed on the ground that colored citizens are so inferior andde any. 
graded that they cannot be allowed to sit in public coaches white 
occupied by white citizens? That, as all will admit, is the  Prmsom 
real meaning of such legislation as was enacted in Louisiana. of the 

The sure guarantee of the peace and security of each rae “itizen 
is the clear, distinct, unconditional recognition by our govert- o his 
ments, National and State, of every right that inheres in civil object 
freedom, and of the equality before the law of all citizens of law Py 
the United States without regard to race. State enactments object. 
regulating the enjoyment of civil rights, upon the basis of black | 
race, and cunningly devised to defeat legitimate results of the , the rig 
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war, under the pretence of recognizing equality of rights, can 
have no other result than to render permanent peace impossi- 
ple, and to keep alive a conflict of races, the continuance of 
which must do harm to all concerned. This question is not 
met by the suggestion that social equality cannot exist between 


the white and black races in this country. That argument, 
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if it can be properly regarded as one, is scarcely worthy of 
consideration ; for social equality no more exists between two 
races when travelling in a passenger coach or a public highway 
than when members of the same races sit by each other in a 
street car or in the jury box, or stand or sit with each other 
in a political assembly, or when they use in common the streets 
of a city or town, or when they are in the same room for the 
purpose of having their names placed on the registry of voters, 
or when they approach the ballot-box in order to exercise the 
high privilege of voting. 

There is a race so different from our own that we do not 
permit those belonging to it to become citizens of the United 
States. Persons belonging to it are, with few exceptions, 
absolutely excluded from our country. I allude to the Chi- 
nese race. But by the statute in question, a Chinaman can 
ride in the same passenger coach with white citizens of the 
United States, while citizens of the black race in Louisiana, 
many of whom, perhaps, risked their lives for the preserva- 
tion of the Union, who are entitled, by law, to participate in 
the political control of the State and nation, who are not ex- 
cluded, by law or by reason of their race, from public stations 
of any kind, and who have all the legal rights that belong to 
white citizens, are yet declared to be criminals, liable to im- 
prisonment, if they ride in a public coach occupied by citizens 
of the white race. It is scarcely just to say that a colored 
citizen should not object to occupying a public coach assigned 
tohisown race. He does not object, nor, perhaps, would he 
object to separate coaches for his race, if his rights under the 
law were recognized. But he objects, and ought never to cease 
objecting to the proposition, that citizens of the white and 
black races can be adjudged criminals because they sit, or claim 
the right to sit, in the same public coach on a public highway. 
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The arbitrary separation of citizens, on the basis of ra 
while they are on a public highway, is a badge of servituds 
wholly inconsistent with the civil freedom and the equality 
before the law established by the Constitution. It cannot be 
justified upon any legal grounds. 

If evils will result from the commingling of the two race 
upon public highways established for the benefit of all, they 
will be infinitely less than those that will surely come from 
state legislation regulating the enjoyment of civil rights upon 


the basis of race. We boast of the freedom enjoyed by our | j 
) render 


people above all other peoples. But it is difficult to reconcile 
that boast with a state of the law which, practically, puts the 
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brand of servitude and degradation upon a large class of ou ) 
fellow-citizens, our equals before the law. The thin disguise of | 


“equal” accommodations for passengers in railroad coaches will 
not mislead any one, nor atone for the wrong this day done, 
The result of the whole matter is, that while this court has 
frequently adjudged, and at the present term has recognized 
the doctrine, that a State cannot, consistently with the Con. 


stitution of the United States, prevent white and black citizens, | 


having the required qualifications for jury service, from sit 


ting in the same jury box, it is now solemnly held that a State | of go 


may prohibit white and black citizens from sitting in the same 
passenger coach on a public highway, or may require that they 
be separated by a “partition,” when in the same passenger 
coach. May it not now be reasonably expected that astute 
men of the dominant race, who affect to be disturbed at the 
possibility that the integrity of the white race may be cor 
rupted, or that its supremacy will be imperilled, by contact on 


public highways with black people, will endeavor to procure | 


statutes requiring white and black jurors to be separated in 
the jury box by a “partition,” and that, upon retiring from 
the court room to consult as to their verdict, such partition, 
if it be a moveable one, shall be taken to their consultation 
room, and set up in such way as to prevent black jurors from 
coming too close to their brother jurors of the white race. If 
the “ partition” used in the court room happens to be station- 


ary, provision could be made for screens with openings through . 


with t 

I de 
courts 
the m 


Consti 
the do 
at a ti 
nated 
been s 
the rij 
tically 
be gui 
the su 


gave ¢ 
and re 


stituti 
of all 
Tar 
with t 
State, 
tution 
be ens 
be in 
tion t 
our cx 
by sin 
the bl 
all cit 
of leg 
consti 





de 
ity 


ley 
om 
on 


om rendered prior to the adoption of the last amendments of the 


vile 
the 
our 
) of 
vill 


has 


'On- 


ns, | 


sit- 


me 


en 2 


CIVIL RIGHTS—1959 2321 


which jurors of the two races could confer as to their verdict 
without coming into personal contact with each other. I can- 
not see but that, according to the principles this day announced, 
such state legislation, although conceived in hostility to, and 
enacted for the purpose of humiliating citizens of the United 
States of a particular race, would be held to be consistent 
with the Constitution. 

I do not deem it necessary to review the decisions of state 
courts to which reference was made in argument. Some, and 
the most important, of them are wholly inapplicable, because 


Constitution, when colored people had very few rights which 
the dominant race felt obliged to respect. Others were made 
at a time when public opinion, in many localities, was domi- 
nated by the institution of slavery; when it would not have 
been safe to do justice to the black man; and when, so far as 
the rights of blacks were concerned, race prejudice was, prac- 
tically, the supreme law of the land. Those decisions cannot 
be guides in the era introduced by the recent amendments of 
the supreme law, which established universal civil freedom, 
gave citizenship to all born or naturalized in the United States 
and residing here, obliterated the race line from our systems 


’ of governments, National and State, and placed our free in- 


stitutions upon the broad and sure foundation of the equality 
of all men before the law. 

Iam of opinion that the statute of Louisiana is inconsistent 
with the personal liberty of citizens, white and black, in that 
State, and hostile to both the spirit and letter of the Consti- 
tution of the United States. If laws of like character should 
be enacted in the several States of the Union, the effect would 
bein the highest degree mischievous. Slavery, as an institu- 
tion tolerated by law would, it is true, have disappeared from 
our country, but there would remain a power in the States, 
by sinister legislation, to interfere with the full enjoyment of 
the blessings of freedom; to regulate civil rights, common to 
all citizens, upon the basis of race; and to place in a condition 
of legal inferiority a large body of American citizens, now 


constituting a part of the political community called the 
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People of the United States, for whom, and by whom through 
representatives, our government is administered. Such a ays. 
tem is inconsistent with the guarantee given by the Constity. 
tion to each State of a republican form of government, and 
may be stricken down by Congressional action, or by the 
courts in the discharge of their solemn duty to maintain the 
supreme law of the land, anything in the constitution or laws 
of any State to the contrary notwithstanding. 

For the reasons stated, I am constrained to withhold my 
assent from the opinion and judgment of the majority. 


Mz. Justice Brewer did not hear the argument or partici. 
pate in the decision of this case. 





CUMMING v. RICHMOND COUNTY BOARD OF 
EDUCATION. 


175 U.S. 528 (1899)) 


ERROR TO THE SUPERIOR COURT OF RICHMOND COUNTY, GEORGIA. 
No. 164. Argued October 80, 1899.— Decided December 15, 1899. 


The plaintiffs in error complained that the Board of Education used the 
funds in its hands to assist in maintaining a high school for white chil- 
dren, without providing a similar school for colored children. The sub- 
stantial relief asked for was an injunction. The state court did not deem 
the action of the Board of Education in suspending temporarily and for 
economic reasons the high school for colored children a sufficient reason 
why the defendant should be restrained by injunction from maintaining 
an existing high school for white children. It rejected the suggestion 
that the Board proceeded in bad faith or had abused the discretion with 
which it was invested by the statute under which it proceeded, or had 


acted in hostility tothe colored race. //vid that under the circumstances 
disclosed, this court could not say that this action of the state court 
was, within the meaning of the Fourteenth Amendment, a denial by the 
State to the plaintiffs and to those associated with them, of the equal pro 
tection of the laws, or of any privileges belonging to them as citizens, of 


the United States. 


While all admit that the benefits and burdens of public taxation must he 
shared by citizens without discrimination against any class on account 
of their race, the education of the people in schools maintained by state 
taxation is a matter belonging to the respective States, and any toterfer- 
ence on the part of Fedcral authority with the management of such 
schools cannot he justified except in the case of a clear and unmistakt 
ble disregard of rights secured by the supreme law of the land. 
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Tue plaintiffs in error, Cumming, Harper and Ladeveze, 
citizens of Georgia and persons of color suing on behalf of 
themselves and all others in like case joining with them, 
brought this action against the Board of Education of Rich- 
mond County and Charles S. Bohler, tax collector. 

In the petition filed by them it was alleged — 

That the plaintiffs were residents, property owners and tax- 
payers of Richmond County, the defendant Board being a 
corporation created under an act of the General Assembly of 
Georgia of August 23, 1872, regulating public instruction in 
that county, empowering the Board to annually levy such tax 
as it deemed necessary for public school purposes ; 

That on the 10th of July, 1897, the Board levied for that 
year for the support of primary, intermediate, grammar and 
high schools in the county, a tax of $45,000, which was then 
due and being collected ; 

That the petitioners interposed no objections to so much of 
the tax as was for primary, intermediate and grammar schools, 
but the tax for the support of the system of high schools was 
illegal and void for the reason that that system was for the 
use and benefit of the white population exclusively ; 

That the Board was not authorized by law to levy any tax 
for the support of a system of high schools in which the col- 
ored school population of the county were not given the same 
educational facilities as were furnished the white school popu- 
lation ; 

That at least $4500 of the tax of $45,000 was being col- 
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lected and when collected would be used for the support of 
such system of high schools ; 

That the Board had on hand the sum of $20,000 or other 
large sum, the proceeds of prior tax levies, in trust to disburse 
solely for legal educational purposes in the county, and would 
receive from the tax levy of 1897 and from other sources large 
sums in like trust, and that it was the owner and had the cus. 
tody and control of school fixtures, furniture, educational 
equipments and appliances generally, holding the same in like 
trust ; and, 

That although the Board was not authorized by law to use 
any part of such funds or property for the support and main- 
tenance of a system of high schools in which the colored 
school population were not given the same educational facili- 
ties as were furnished for the white school population, it was 
using such funds and property in the support and mainten- 
ance of its existing high school system, the educational 
advantages of which were restricted wholly to the benefit of 
the white school population of Richmond County to the entire 
exclusion of the colored school population, and that by such 
use of those funds and property a deficiency for educational 
purposes would inevitably result, to make which good addi- 
tional taxation would be required. 

The petitioners also alleged that they were persons of color 
and parents of children of school age lawfully entitled to the 
full benefit of any system of high schools organized or main- 
tained by the Board ; that up to the time of the said tax levy 
and for many years continuously prior thereto, the Board 
maintained a system of high schools in Richmond County in 
which the colored school population had the same educational 
advantages as the white school population, but on July 10, 
1897, it withdrew from and denied to the colored school popv- 
lation any participation in the educational facilities of a high 
school system in the county and had voted to continue to 
deny to that population any admission to or participation in 
such educational facilities; and that at the time of such with- 
drawal and denial the petitioners respectively bad children 
attending the colored high school then existing, but who were 
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now debarred from participation in the benefits of a public 
high school education though petitioners were being taxed 
therefor. They averred that the action of the Board of Edu- 
cation was a denial of the equal protection of the laws secured 
by the Constitution of the United States, and that it was 
inequitable, illegal and unconstitutional for the Board to levy 
upon or for the tax collector to collect from them any tax for 
the educational purposes of the county, from the benefits of 
which the petitioners in the persons of their children of school 
age were excluded and debarred. 

The petitioners prayed that the tax collector Bohler be 
enjoined from collecting so much of the tax levy of July 10, 
1897, as had been levied for the support of said system of high 
schools ; that the Board be enjoined from using any funds or 
property then held by it or thereafter to come into its hands 
for educational purposes in the county for the support, main- 
tenance or operation of that system; and that they have such 
other and further relief as was equitable and just. 

The Board of Education demurred to the petition and also 
filed an answer. It denied that it had established any system 
of high schools in the county, and averred that it was neither 
its duty nor had it authority to establish such a system, 
although it had authority in its discretion to establish high 
schools at such points in the county as the interest or conven- 
ience of the people required ; that in pursuance of such author- 
ity it had established the Neely High School in 1876, but in 
1878 its name was changed to that of the Tubman High 
School, when Mrs. Emily H. Tubman presented to the Board 
a large lot and building for the purpose of affording a higher 
education to the young women of the county, the Richmond 
Academy affording this benefit and advantage to the male 
sex; that the demand was urgent for the continuance of the 
Tubman school by the Board, and it was so accordingly 
determined, each pupil paying fifteen dollars for tuition per 
annum and non-residents of the county forty dollars, which 
was the charge made by the Richmond Academy for Boys; 
and that the property, the value of which with the fixtures, 
furniture and appliances was worth not less than $30,000, was 
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donated by Mrs. Tubman upon the express condition that in 
the event the Board failed to use the building for a high 
school the same was to enure instantly to the benefit of the 
Richmond Academy and the Augusta Free School ; 

That in June, 1876, the Board deemed it wise to give its as. 
sistance to the Hephzibah High School, conducted and con- 
trolled by the Hephzibah Baptist Association in the village of 
Hephzibah in the southeastern part of the county, charging 
and receiving for high school scholars the sum of fifteen dollars 
per annum ; 

That, in 1880, there being no high school in the county for 
the colored race, the funds of the Board justifying it, and 
other schools of lower grade having been established by the 
local trustees in Augusta sufficient to accommodate the colored 
children, the Board deemed it wise and proper to establish 
the Ware High School, charging for each pupil taught therein 
ten dollars per annum; and 

That in June, 1897, a special committee appointed by the 
Board investigated the status of the high schools in the 
county and ascertained the condition of each, and the com- 
mittee recommended that, for “purely economic reasons in 
the education of the negro race,” the Ware High School be 
discontinued and the City Conference Board requested to open 
four primary schools in the same building at a cost of about 
$200 each for the accommodation of those negro children who 
were annually denied admittance to the schools. 

The answer of the Board further stated: ‘“ Touching the 
Ware High School, its friends and the colored patrons thereof 
were calléd before the committee, and were heard by the com- 
mittee with every respect and consideration. They were told 
the reasons that controlled the committee in its intention to 
recommend its discontinuance for the present. These were: 
Because four hundred or more of negro children were being 
turned away from the primary grades unable to be provided 
with seats or teachers; because the same means and the same 
building which were used to teach sixty high school pupils 
would accommodate two hundred pupils in the rudiments of 
education; because the Board at this time was not finan- 
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cially able to erect buildings and employ additional teachers 
for the large number of colored children who were in need 
of primary education, and because there were in the city of 
Augusta at this time three public high schools —the Haines 
Industrial School, the Walker Baptist Institute and the Payne 
Institute — each of which were public to the colored people 
and were charging fees no larger than the Board charged for 
pupilage in the Ware High School.” After stating that the 
action of the special committee was approved by the Board, 
the answer continued: “ At the same time when the vote was 
taken on the report of the Ware High School it was unani- 
mously resolved that the Board of Education reinstate the 
said school whenever in their judgment the Board could 
afford it. Subsequently to the Board’s temporary suspension 
of the Ware High School a number of colored people petitioned 
the Board for rescission of this action, among whom were the 
complainants herein. A full Board was called and convened 
on the — day of August, and the petitioners were heard and 
their request fully considered. The Board, after a session and 
deliberation of over two hours, refused to rescind for the rea- 
sons heretofore set out, and said that in their view, until the 
local trustees — 7.e. the City Conference Board — should have 
furnished a sufficiency of primary schools for the colored popu- 
lation it would be unwise and unconscionable to keep up a 
high school for sixty pupils and turn away three hundred little 
negroes who are asking to be taught their alphabet and to read 
and write. No part of the funds of this Board accrued or 
accruing and no property appropriated to the education of the 
negro race has been taken from them. This Board has only 
applied the same means and the same moneys from one grade 
of their education to another grade; and in this connection 
defendant says that the enrolment in the colored school is this 
year 238 more than the last, the Ware High School building 
accommodating 18S pupils.” 

The answer of the Board, referring to the act of 1872, 
averred that “section 9 of said act commands the local trus- 
tees to provide the same facilities to each race as regards 
school houses and fixtures, attainments and abilities of teachers 
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and length of term, but that this section refers only to the 
schools established by the trustees of each school district 
under section 6 of said act, and does not apply to schools of 
higher grade; that section 10 of said act, which empowers 
this respondent to establish schools of higher grade than 
those established by the local trustees, ordains their estab. 
lishment to such as the interest and convenience of the people 
may in the judgment of this Board require. It admits that 
on the 10th day of July last it suspended the Ware High 
School for the reason that in its judgment the interest and 
convenience of the people did not require it, and that it 
caused to be established in its stead three primary schools 
for colored children, and for reasons heretofore in its answer 
set forth. Whether or not the petitioners at the time of said 
suspension ha children attending the Ware High School this 
defendant is not advised, but denies that they are debarred 
from a high school education in this community, since for the 
same charges as were made by this Board for pupilage in the 
Ware High School they can find this education in three other 
colored high schools open to the public in the city of Augusta. 
Defendants deny the allegations specially pleading that tie 
acts of 1872 and 1877 deny to the colored race equal protec- 
tion of the law, or that the course and conduct of this Board 
thereunder is obnoxious to this constitutional inhibition.” 
The plaintiffs amended their petition, alleging: “1st. That 
‘the Payne Institute,’ ‘the Walker Baptist Institute,’ and ‘the 
Haines Normal and Industrial Institute’ mentioned in said 
answer, are purely private and pay educational institutions 
under sectarian control, and have been in existence for years 
past and have no connection and never have had any con- 
nection whatsoever with the public school system conducted 
by said Board. 2d. That said Board has no legal right to 
charge for extending a public high school education to the 
children of school age of actual residents of said county. 3d. 
That if a deficiency of means exists for extending a public 
primary school education to the colored school population of 
the city of Augusta in said county, said deficiency is due to 
the illegal action of said Board in appropriating to the white 
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school population of said city largely more of the public school 
fund than it is legally entitled to, to the corresponding detri- 
ment of the colored school population of said city, and but for 
such illegal action there would be no such deficiency as said 
Board avers.” 

In answer to this amended petition, the Board admitted that 
the Payne Institute, the Walker Baptist Institute, and the 
Haines Normal and Industrial Institute mentioned in its an- 
swer were private educational institutions under sectarian con- 
trol and had no connection with the public school system 
conducted by the defendant Board. But it averred that the 
impression sought to be conveyed that there was sectarian, 
denominational teaching in those schools was untrue; that the 
schools referred to were open to the public generally, and any 
child of sufficient scholarship and moral character could enter 
them, whatever his or her religious belief. The Board also 
asserted its right to charge for tuition in high schools, and 
denied that any deficiency of means for extending a public 
primary school education to the colored school population was 
due to any action it had taken. 

The defendant Bohler, the tax collector, demurred to the 
petition and also filed an answer. 

The cause having been heard upon the demurrers and plead- 
ings, the court sustained the demurrer of defendant Bohler, 
and refused to grant any injunction against him as tax collec- 
tor.. But the demurrer of the Board of Education was over- 
ruled, and an order was entered restraining the Board from 
using “any funds or property now in or hereafter coming into 
its hands for educational purposes in said county for the sup- 
port, maintenance or operation of any white high school in 
said county until said Board shall provide or establish equal 
facilities in high school education as are now maintained by 
them for white children for such colored children of high 
school grade in said county as may desire a high school edu- 
cation or until the further order of the court.” This order 
was however suspended until the Supreme Court of the State 
should render its decision in the cause. 

The plaintiffs did not appeal from the order refusing to 
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grant an injunction against the tax collector. But the cage 
was carried to the Supreme Court of Georgia by the Boand 
of Education, where the judgment of the Superior Court 
of Richmond County was reversed upon the ground that it 
erred in granting an injunction against the Board of Edu. 
cation. And in accordance with that decision the Superior 
Court upon the return of the cause from the Supreme Court 
of the State refused the relief asked by the plaintiffs and 
dismissed their petition. The plaintiffs in error complain of 
the latter order as being in derogation of their rights under 
the Constitution of the United States. 


Mr. George F. Edmunds for plaintiffs in error. 


I. As construed by the Supreme Court of Georgia, the con. 
stitution and Jaws of that State justified the Board of Edu- 
cation in maintaining, at the expense of the plaintiffs, public 
high schools for white children, and in abolishing and _refus- 
ing to keep up any similar or equivalent school for the educa. 
tion of colored children. The record shows that the colored 
high school was necessary for the education of the same class of 
colored children as that of the white children, for which two 
public high schools were provided. It shows that there was 
a sufficient number of colored children receiving the benefits 
of the colored high school when it was abolished, and that 
their parents protested against its abolition. It shows that 
the defendants themselves considered the colored high school 
necessary by declaring, in connection with their abolition of 
it, that they would reinstate it “ whenever the Board, in their 
judgment, could afford it.” 

II. It may be assumed that the decision of the Georgia 
Supreme Court, that the constitution and laws of that State 
warranted the action complained of (whether reviewable here 
or not) was correct, although it would seem reasonably clear 
that the opinion of the inferior court was the sound one, 
unless the constitution and laws of Georgia were designed by 
their framers to be illusory. 

III. The question, then, is whether the Board of Education, 
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under its authority to “establish schools of higher grade at 
such points in the county as the interests and convenience of 
the people may require,” authorized it to establish and main- 
tain the advanced schools for the sole interest of the white 
children, and to refuse to maintain a similar school for the 
penefit of the colored children, while (though this makes no 
difference in principle) the parents of such colored children 
were being taxed and their money expended to maintain such 
higher grade white schools? Although the first section of 
the eighth article of the constitution of Georgia only made 
it compulsory that common schools should be established for 
the elementary branches of an English education, and required 
the races to be taught separately, the fourth section author- 
ied counties and cities to tax for public schools, and to main- 
tain them out of such taxation. It is under this authority 
that the public schools in the county of Richmond are carried 
on. This authorizes the counties and cities to go beyond 
elementary English education, and to provide, as most civil- 
ized States do, for that larger education which teaches not 
only reading, writing and arithmetic, but those things which 
lead to the enlargement of mental perceptions, respect for 
social order, and, indeed, everything that may tend to make 
the best state of society. It is under this authority that the 
board of education has undertaken to discriminate distinctly 
and by name between the two races, and to impose upon one 
burdens of taxation from which they and their children re- 
ceive no benefit, for the purpose of giving educational benefits 
necessary to public interests, to the white children alone. The 
sole pretence for this discrimination is, as expressly stated by 
themselves, that they cannot afford it. That is, that all of 
the public funds applicable to education of the higher grade 
in the public schools shall be devoted to the benefit of the 
white children, and none of it applied for the similar educa- 
tion of colored children. The excuse stated being that the 
Board does not wish to increase taxation which they have 
the power to impose (then only one fourth of one cent per 
$100), and that it can make good use of the money that 
would otherwise be expended in support of a colored high 
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school, for the elementary education of some colored children 
for which the common school houses at that time furnished 
no accommodation. It is not anywhere hinted by the defence 
that there were not adequate accommodations for all the white 
children, both in the common and high schools; from which 
it conclusively follows that the public funds have been de. 
voted to the complete provision for all the white children, 
when they had not for the colored children. The Board of 
Education was, under the law as construed, the master of al] 
this. Every provision, therefore, having been made for the 
full education of the white children, and inadequate provision 
having been made for the elementary education of the colored 
children, the Board abolishes the colored high school because 
itcannot afford to maintain it. This, it is earnestly submitted, 
is not the reasonable exercise of such discretion as the Board 
may have lawfully had, or the exercise of any discretion at all. 
It is the arbitrary denial of the equal protection of the 
laws to these persons of the colored race. It is believed that 
all the numerous decisions of this court upon this and analo- 
gous subjects are agreeable to the foregoing statement. It 
is unnecessary to refer to more than a very few of them. 

In Chicago, Burlington &c. Railroad v. Chicago, 166 U. §. 
226, it was held that the prohibitions of the Fourteenth 
Amendment referred to all the instrumentalities of the State, 
legislative, executive and judicial, and that if any public offi- 
cer under a state Government deprives another of any right 
protected by that amendment he violates the Constitution. 
In Gulf, Colorado &c. Railroad v. Ellis, 165 U.S. 150, 154, 
it was declared that constitutional provisions of the character 
herein questioned should be liberally construed, and that the 
courts should be watchful to guard against any stealthy 
encroachments thereon, and that otherwise the protecting 
clauses of the Fourteenth Amendment would be a mere rope 
of sand, in no manner restraining state action. It declared 
that classifications and distinctions could not be made arbi- 
trarily. In this case the discrimination was arbitrary, no 
matter how good the motive of the Board may possibly have 
been. If such action can be upheld, the Board will forever be 
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the sole judge of when it can “afford” to give the colored 
race the same advantage of public education that they tax 
them to give to the whites. If there is really any life or 
spirit in the Fourteenth Amendment, such conduct cannot be 
upheld. In ick Wo v. /ophins, 118 U. S. 356, this court 
said that, in spite of what the state court might have thought 
about it, it would put upon the ordinances of San Francisco 
an independent construction, and determine whether the pro- 
ceedings under them were in conflict with the Constitution of 
the United States or not. In that case the ordinance vested 
ina board of supervisors the discretion of granting or with- 
holding their assent to the use of wooden buildings as laun- 
dries, and so forth. The state court held that that was a 
discretion not judicially reviewable. This court denied the 
proposition, and held that while the ordinance gave absolute 
power to the board, the power was not confided to it as a dis- 
cretion of regulation, but was to be exercised at their mere 
will, and that, so construed, it could not be maintained when 
exercised so as to produce inequality. This court held that 
the Fourteenth Amendment required “not only that there 
should be no arbitrary deprivation of life or liberty, or arbi- 
trary spoliation of property, but that equal protection and se- 
curity should be given to all under like circumstances in the 
enjoyment of their personal and civil rights;” and that “no 
greater burdens should be laid upon one than are laid upon 
others in the same calling and condition.” This court held 
that the principles upon which our Constitution rests do not 
“mean to leave room for the play and action of purely per- 
sonal and arbitrary power.” And it held that where the law 
gives a discretion, that discretion cannot be used, under color 
of regulating, to subvert or injuriously restrain a right, and 
that such questions are always open to judicial inquiry. To 
use the language of this court in that case, the Board has, in 
the exercise of its authority, applied and administered the law 
with “an unequal hand, so as practically to make unjust and 
unethical discriminations between persons in similar circum- 
stances, material to their rights ;*? and that in such case “ the 
denial of equal justice is still within the prohibitions of the 
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Constitution.” The case of Plessy v. Ferguson, 163 U. §, 
537, chiefly relied upon by the other side, is entirely consist. 
ent with and supports our contention. The case itself deter. 
mined that a state law requiring separate railway carriages 
for the two races was valid, if provision were made for equal 
accommodations for both races, and the case stood upon the 
solid and indisputable ground that neither race was discrimi. 
nated against in any particular, and it quoted with approval 
the opinion of the Court of Appeals of New York, that 
“when the Government, therefore, has secured to each of its 
citizens equal rights before the law and equal opportunities 
for improvement and progress, it has accomplished the end 
for which it was organized,” and so forth. In Strauder v. West 
Virginia, 100 U, 8. 303, this court held that the Fourteenth 
Amendment “ was designed to assure to the colored race the 
enjoyment of all the civil rights that under the law are 
enjoyed by white persons, and to give to that race the pro- 
tection of the General Government in that enjoyment when- 
ever it shall be denied by the States.” The court further said 
that the words of the amendment, while prohibitory, “con. 
tained by necessary implication a positive immunity of right, 
most valuable to the colored race 





the right to exemption 
from unfriendly legislation against them distinctively as col- 
ored — the exemption from legal discriminations implying 
inferiority in civil society, lessening the security of their righits 
Which others enjoy,” and so forth. 

IV. It will thus be seen that the fact that the school Board 
had authority to establish and maintain public high schools at 
convenient places, and so forth, gives them no authority to 
establish and maintain public high schools for.one race and to 
refuse to maintain them for the other, when the conditions 
and necessities for that advanced education existed in one 
race as well as the other in the place where their authority 
was to be exercised. These necessities and conditions are by 
the evidence of the board itself proved to exist. 

The negessity for the public high schools for the colored 
children is, I repeat, distinctly confessed, and the only pretence 
of excuse for abolishing it, as stated hy the Doard itself, was 





that 1 
more 
Poses, 
siury | 
The 
jiais a 
wood 

may | 
provi: 
adil 
intere 
ored ; 
that t 

V. 

other 
made 
the p 
the h 
And 

supre 
had} 
states 
Edue 
Supe 
roll 
there 
party 
essen 
It mi 
other 
eality 


Boll 


M 


in er 


Mi 


ered 





Ie 


re 
6 
N- 
il 


it, 


at 


CIVIL RIGHTS—1959 2335 


that it could employ the money necessary for its maintenance 
more wvdvantageously by devoting it to common school pur- 
poses, while it could continue to employ all the money neces- 
sury to carry on the two white high schools in the siune place. 
The mere statement of the case, in view of what this court 
has already decided, condenms such conduet, no matter how 
wood the motive or how ethically Wise the action of the Doar 
may have been had it not been restrained by the fundamental 
provisions of the Constitution, although it is not by any means 
admitted that the motive of the Board was purely in the public 
interest further than to avoid raising taxes to carry on the col- 
ored schools as wellas the white ones, and althoueh it is denied 
that the action was ethically wise. 

V. In respect of the contention stated in the brief on the 
other side that Dohler, the tax collector, should have been 
made a party to this writ of error, it is sufficient to say that 
the petition as to him was dismissed by the Superior Court at 
the hearing, and that no appeal was taken by the petitioners. 
And it appears that when the case was remitted from. the 
Supreme Court of Georgia that only the Board of Edueation 
had judgment for its costs, Dohler having disappeared. as before 
stated. And it further appears that it was only the Board of 
Edueation that took exceptions and carried the cause to the 
Supreme Court of the State. The whole relief sought against 
Bohler was denied, and the petitioners acquiesced.  Boliler 
therefore ceased to be any longer interested in the cause or a 
party thereto. Tlis presence as a party was not in any respect 
essential or proper for that part of the controversy remaining. 
Itmay be said with all respect to the learned counsel on the 
other side that his point ws 00 parties Is an Hnacinary teelini- 
eality. even if the record does not show a formal dismissal of 
Dohler, See Grade? vi Pithin ef als, 113 U.S. 545. 


Mr. Joseph Ganahl and Mr. Frank I. Miler for defendant 


in error. 


Mr. Justice HWarras, after stating the facts as above, deliv- 
ered the opinion of the court 





2336 CIVIL RIGHTS—1959 


This writ of error brings up for review a final order made 
in the Superior Court of Richmond County, Georgia, in con. 
formity to a judgment rendered in the Supreme Court of the 
State. That order, it Is contended, deprived the plaintiffs in 
error of rights secured to them by the Fourteenth Amend. 
ment to the Constitution of the United States. 

The Supreme Court of Georgia after stating in its opinion 
that counsel for the petitioners did not point out in his brief 
What particular paragraph of the Fourteenth Amendment 
was violated, said: “If it be the first, he does not point out 
What clause of that paragraph is violated, whether the  privi- 
leges or immunities of citizens of the United States are 
abridged, whether his clients are deprived of life, liberty or 
property without due process of law, or whether his clients are 
denied the equal protection of the laws. It is difficult, there. 
fore, for us to determine whether this amendment has been 
violated. If any authority had been cited, we could from 
that have determined which paragraph or clause counsel 
relied upon, but as he has left us in the dark we can only say 
that in our opinion none of tiie clauses of any of the para- 
graphs of the amendment, under the facts disclosed by the 
record, are violated by the Board. There is no eomplaint in 
the petition that there is any discrimination made in regard 
to the free common schools of the county. So far as. the 
record discloses, both races have the same facilities and privi- 
leges of attending them. The only complaint is that these 
plaintiffs, being taxpayers, are debarred the privilege of send- 
ing their children to a high school which is not a free school, 
but one where tuition is charged, and that a portion of the 
school fund, raised by taxation, is appropriated to sustain 
white high schools to which negroes are not admitted. We 
think we have shown that it was in the discretion of the Board 


to establish high schools. It being in their discretion, they 
could, without a violation of the law or of any constitution, 
devote a portion of the taxes collected for school purposes to 
the support of this high school for white girls and to assist a 
county denominational high school for boys. | In our opinion, 
it is impracticable to distribute taxes equally. The approprt 
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ation of a portion of the taxes for a white girls’ high school is 
not more discrimination against these colored plaintiffs than 
itis against many white people in the county. A taxpayer 
who has boys and no girls of a school age has as much right 
to complain of the unequal distribution of the taxes toa girls’ 
high school as have these plaintiffs. The action of the Board 
appears to us to be more a discrimination as to sex than it 
does as to race. While the Board appropriates some money 
to assist a denominational school for white boys and girls, it 
has never established a high school for white boys, and, if the 
contention of these plaintiffs is correct, white parents who 
have boys old enough to attend a high school have as much 
right to complain as these plaintiffs, if they have not more. 
Without, therefore, going into an analysis of the different 
clauses of the Fourteenth Amendment of the Constitucion of 
the United States, we content ourselves by saving that, in our 
opinion, the action of the Board ‘lid not violate any of the pro- 
visions of that amendment. It does not abridge the privileges 
or immunities of citizens of the United States, nor does it 
deprive any person of life, liberty or property without due 
process of law, nor does it deny to any person within the 
State the equal protection of its laws.” 

The constitution of Georgia provides: There shall be a 
thorough system of common schools for the edieation of chil- 
dren in’ the elementary branches of an) Enlish education 
only, as nearly uniform: as practicable, the expenses of which 
shall be provided for by taxation or otherwise. The schools 
shall be free to all children of the State, but separate 
schools shall be provided for the white and colored races.’ 
Art. S, S l. 

It was said at the argument that the vice in the common 
school system of Georgia was the requirement that the white 
amd colored children of the State be educated in separate 
schools. But we necd not consider that question in this case. 
Nu such issue was made in the pleadings. Indeed, the plain- 
ulfs distinctly state that they have no objection to the tax 
in question so far as levied for the support of primuy, inter: 
mediate and grammar schools, in the management of which 
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the rule as to the separation of races is enforced. We must 
dispose of the case as it is presented by the record. 

The plaintiffs in error complain that the Board of Eduea. 
tion used the funds in its hands to assist in maintaining a 
high school for white children without providing a similar 
school for colored children. The substantial relief asked jg 
an injunction that would either impair the efficiency of the 
high school provided for white children or compel the Board 
to close it.. But if that were done, the result would only be 
to take from white children educational privileges enjoved by 
them, without giving to colored children additional opportu: 
nities for the education furnished in high schools. The col. 
ored school children of the county would not be advanced in 
the matter of their education by a decree compelling the 
defendant Board to cease giving support to a high school 
for white children. The Board had before it the question 
whether it should maintain, under its control, a high school 
for about sixty colored children or withhold the benefits of 
education in primary schools from three hundred children of 
the same race. It was impossible, the Board believed, to give 
educational facilities to the three hundred colored children 
who were unprovided for, if it maintained a separate school 
for the sixty children who wished to have a high school edu. 
cation. Its decision was in the interest of the greater number 
of colored children, leaving the smaller number to obtain a 
high school education in existing private institutions at an 
expense not beyond that incurred in the high school discon- 
tinued by the Board. 

We are not permitted by the evidence in the record to 
regard that decision as having been made with any desire or 
purpose on the part of the Board to discriminate against any 
of the colored school children of the county on account of 
their race. Dut if it be assumed that the Board erred in sup- 
posing that its duty was to provide educational! facilities for 
the three hundred colored children who were without an 
opportunity in primary schools to learn the alphabet and to 
read and write, rather than to maintain a school for the bene- 
fit of the sixty colored children who wished to attend a high 
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school, that was not an error which a court of equity should 
attempt to remedy by an injunction that would compel the 
Board to withhold all assistance from the high school main- 
tained for white children. Tf, in some appropriate proceeding 
instituted directly for that purpose, the plaintiffs had sought 
to compel the Board of Education, out of the funds in its 
hands or under its control, to establish and maintain a high 
school for colored children, and if it appeared that the Board's 
refusal to maintain such a school was in fact an abuse of its 
discretion and in hostility to the colored population because 
of their race, different questions might have arisen in the 
state court. 

The state court did not deem the action of the Board of 
Education in’ suspending temporarily and for economic rea- 
sons the hieh school for colored children a suflicient reason 
why the defendant should be restrained by injunetion from 
maintaining an existing hieh school for white children. It 
rejected the sugeestion that the Board proceeded In bad faith 
or had abused the diseretion with which it was invested by 
the statute under which it proceeded or had acted in hostility 
to the eolored race. Under the circumstanees disclosed, we 
cannot say that this action of the state court was, within the 
meaning of the Fourteenth Amendment, a denial by the State 
tothe plaintiffs and to those associated with them of the equal 
protection of the laws or of any privileges belonging to them 
ws citizens of the United States. We may add that while all 
admit that the benefits and burdens of public taxation must 
be shared by citizens without discrimination against any class 
onaccount of their race, the education of the people in schools 
maintained by state taxation is a matter belonging to the 
respective States, and any interference on the part of Federal 
authority With the management of such schools cannot be 
listified except in the case of a clear and unmistakable dis- 
regard of rights secured by the supreme law of the land. 
We have here nO such ease to be determined; and as this 
view disposes of the only question which this court has juris- 
diction to review and decide, the judgment is 


40361 O—59—pt. 415 A firmed. 
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POPE v. WILLIAMS. 


(193 U.S. 621 (1903)) 


ERROR TO THE COURT OF APPEALS OF THE STATE OF MARYLAND, 


No. 508. Argued March 8, 9, 1904.—Decided April 4, 1904. 


While the privilege to vote may not be abridged by a State on account of 
race, color and previous condition of servitude, the privilege is not given 
by the Federal Constitution or by any of its amendments nor is it a privi- 
lege springing from citizenship of the United States. Minor v. Happer- 
sett, 21 Wall. 162. 

While the right to vote for members of Congress is not derived exclusively 
from the law of the State in which they are chosen but has its foundation 
in the Constitution and laws of the United States, the elector must be one 
entitled to vote under the state stutute. 

An act of the legislature of a State providing that all persons who shall 
thereafter remove into the State from any other State, District or Terri- 
tory, shal] make declaration of their intent to become citizens and resi- 
dents of the State a year before they have the right to be registered as 
voters, is not violative of the Federal Constitution as against a citizen of 
another State moving into the enacting State after the passage of the act. 


THis is a writ of error to the Court of Appeals of the State of 
Maryland, to review its judgment affirming that of the Circuit 
Court for Montgomery County, which affirmed the proceedings 
of the board of registry of election district No. 7 of that county, 
refusing to register petitioner as a legal voter on the ground 
of his non-compliance with the Maryland law making it neces- 
sary for » person coming into the State, with the intention of 
residing therein, to register his name with the clerk of the 
Circuit Court of the proper county, and thereby to indicate the 
intent of such person to become a citizen and resident of 
the State. 
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The act in question was passed March 29, 1902, as chapter 133 
of the laws of that year, and as an amendment and supplement 
to the Public General Laws of the State, title ‘‘ Elections,” 
sub-title ‘‘ Registration,” as section 25s, and it is reproduced 
in the margin.’ 

Plaintiff in error on September 29, 1903, presented his ap- 





' Sec. 25s. All persons who, after the passage of this act shall remove into 
any county of this State, or into the city of Baltimore from any other State, 
District or Territory, shall indicate their intent to become citizens and resi- 
dents of this State by registering their names in a suitable record book, to be 
procured and kept for the purpose by the clerk of the Circuit Court for the 
several counties, and by the clerk of the Superior Court of Baltimore City; 
such record to contain their names, residence, age and occupation; and the 
intent of such persons to become citizens and residents of this State shall 
date from the day on which such registry shall be so entered in such record 
book by the clerk of the Circuit Court for the county, or of the Superior 
Court of Baltimore City, as the case may be, into which county or city such 
person shall so remove from any other State, District or Territory. And no 
person coming into this State from any other State, District or Territory 
shall be entitled to registration as a legal voter of this State until one year 
alter his intent to become such legal voter shall be thus evidenced by such 
entry in such record book, and such entry or a duly certified copy. thereof 
shall be the only competent and admissible evidence of such intent. And 
the clerk of the Superior Court of Baltimore City and the several courts of 
the several counties shall immediately, upon the passage of this act, procure 
a suitable record book for the recording therein of such entries arranged 
alphabetically under the names of such persons. For every person so 
registered under the provisions of this section they shall be entitled to de- 
mand and receive the sum of twenty-five cents, to be paid to said clerks by 
the mayor and city council of Baltimore and the county commissioners 
respectively. A copy of such record, duly certified by said clerks, shall be 
evidence of the right of such persons to registration as legal voters according 
to law, and each person so registered shall be entitled to such certified copy 
upon demand without charge. 
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plication to the board of registry of election district No. 7, 
Montgomery County, Maryland, then sitting at a place within 
such district, to be registered and entered as a qualified voter 
on the registry of voters of that election district, which appli- 
cation the board refused and declined to comply with, for the 
sole reason that he had not complied with this law of Maryland. 
Thereafter the plaintiff presented a sworn petition to the Cir- 
cuit Court for Montgomery County, in the State of Maryland, 
praying that court to enter an order to revise the action of the 
board of registry, and to order and direct that the name of the 
petitioner should be entered as a qualified voter on the registry 
of voters of the election district already named. In that 
sworn petition he alleged that he had on June 7, 1902, with 
his wife and child, removed from the city of Washington, 
District of Columbia, into Montgomery County, in the State 
of Maryland, “having then had and ever since and now having 
the intention of making the State of Maryland the permanent 
domicil of himself and his family, and of becoming a citizen of 
said State; and ever since said June 7, 1902, petitioner has 
resided in the subdivision of Otterbourne, near Chevy Chase, 
in said Montgomery County, and in the seventh election dis- 
trict of said county.” 

The petitioner further showed in his petition that he had 
made application to the proper board of registry in the election 
district mentioned, and the board had refused to enter his 
name as a qualified voter on the ground already stated, of 
non-compliance with the Maryland statute. 

The petitioner admitted ‘‘that he did not within a year 
prior to said application for registration as a qualified voter, 
or at any time during the year 1902, in any manner, make or 
register, in the office of or before the clerk of Montgomery 
County, Maryland, or in a record book kept by said clerk, a 
declaration of intention to become a citisen and resident of 
Maryland, such as is required by the aforesaid law to be made 
by persons who remove into the State of Maryland after 


March 29, 1902, as a condition precedent to subsequent regit- 
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tration of such persons as qualified voters. Petitioner, how- 
ever, Claims and asserts that said section 25B of article 33 of 
the Code of Public General Laws of Marvland affords no 
justification for said refusal to register your petitioner as a 
qualified voter, because said alleged law contravenes and is 
repugnant to the Constitution of the United States and the 
constitution of Maryland, and is, therefore, null and void.” 

The petitioner then asserts and sets forth in his petition 
several grounds which, as he therein alleges, render the state 
law a Violation of the constitution of the State of Maryland, 
and he also specially sets up and claims that the law is a viola- 
tion of the Constitution of the United States in the particulars 
named by him, and which are as follows: 

“Said law is repugnant to that portion of section 1 of the 
Fourteenth Amendment of the Constitution of the United 
States, which declares that ‘all persons born or naturalized in 
the United States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the State wherein they 
reside,’ because by said law it is in effect ordained that male 
citizens of the United States of the age of twenty-one years 
and upwards, removing into the State of Maryland after 
March 29, 1902, with the intention of making said State their 
permanent domicil, shall not be treated as citizens or residents 
of Maryland, or given the rights and privileges of citizens of 
Maryland, until they have been naturalized in the mode pre- 
scribed by said law. 

“Said law is also repugnant to that portion of section 1 of 
said Fourteenth Amendment to the Constitution of the United 
States which prohibits a State from denying any person within 
its jurisdiction the equal protection of the laws, because said 
law operates an unjust and unreasonable discrimination against 
citizens of the United States coming into the State of Mary- 
land to permanently reside therein after March 29, 1902, who 
may desire to become qualified voters therein. 

Said law is also repugnant to the general spirit of the 
Constitution of the United States and the fundamental rights 
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of citizens of the United States, which deny to a State the 
power to attach unreasonable or burdensome conditions to 
the free movement of citizens of the United States out of, into 
and settlement within the confines of any State, District or 
Territory within the United States.” 

To this petition there was a general demurrer, which wag 
sustained by the court, which thereupon entered judgment 
dismissing the petition with costs to the defendants. 


Mr. William H. Pope, plaintiff in error, pro se: 

The deprivation of a political right or privilege dependent 
upon a state constitution, if such deprivation be grounded upon 
an abridgement of a right or privilege conferred by the Con- 
stitution of the United Stutes, presents a Federal question 
entitling this court to review the judgment of a state court. 
Boyd v. Thayer, 143 U. 8. 135. 

State citizenship is a right, privilege or immunity of a citi- 
zen of the United States. §1, Fourteenth Amendment; 
Slaughter House Cases, 16 Wall. 36,80. By the express terms of 
the Fourteenth Amendment, a State may not abridge the same. 

The first sentence of the Fourteenth Amendment is in effect 
a national naturalization law; and the acquisition of United 
States and state citizenship is solely regulated by it. The 
common law and general law of evidence in force at the time 
of the adoption of the Amendment determine what is residence 
and how it may be acquired. United States v. Wong Kim Ark, 
169 U. S. 654; United States v. Palmer, 3 Wheat. 630; United 
States v. King, 34 Fed. Rep. 306. 

Section 1, Art. I, of the constitution of Maryland confers the 
voting franchise upon adult male citizens of the United States 
who have resided in the State one year. The general assem- 
bly of Maryland cannot add to these qualifications. Souther- 
land v. Norris, 74 Maryland, 326. The term “resident,” as 
employed in the clause of the state constitution referred to is 
synonymous with “citizen.” Art. 7, Maryland Bill of Rights: 
Anderson v. Watt, 138 U. 8. 702. 


= Cee 


ag 


| 
\ 
| 
| 





It 
volit 
to al 
Case. 
case 
is re 

Th 
tiff i 
by t 
sons, 
force 
pers 
of M 
from 
quire 
citiz 
State 
the s 
coun 
how 
how 
time 
sive 
the 
and 
Alex 
the 


tions 


Conr 





-m~" © 838 & & @& 


-- & @ ft t+ &@& &@ 


i 


gg 


CIVIL RIGHTS—1959 2345 


It is a privilege of a citizen of the United States, of his own 
volition, instantly to transfer his citizenship from one State 
toanother. Morris v. Gilmer, 129 U.S. 315; Slaughter House 
Cases, supra. Unlike citizenship of the United States, (in the 
ease of a foreign born person,) no ‘‘declaration of intention”’ 
is required. 

The Federal privilege of state citizenship acquired by plain- 
tiff in error on his removal into Maryland was clearly abridged 
by the statute here assailed, which operates only against per- 
sons, after their removal into the State of Maryland, when, by 
force of the Constitution of the United States, many such 
persons immediately on removal become residents of the State 
of Maryland. The statute dates the residence and citizenship 
from the time of the making of the declaration of intention re- 
quired by the statute, thus in effect annulling the residence and 
citizenship acquired by force of the Constitution of the United 
States, and compelling the acceptance of citizenship under 
the state law. Further, the requirement of attendance at the 
county seat to make the declaration in question—no matter 
how far removed from the residence of the would-be-voter, or 
how great may be the pecuniary injury sustained by loss of 
time and money, outlay for railroad fares, etc.—is an oppres- 
sive and onerous burden, nct imposed upon other citizens of 
the State. It deters and hinders citizens from establishing 
and exercising such right. See No. 61 of The Federalist, by 
Alexander Hamilton, p. 281. The statute necessarily abridges 
the Federal right and privilege, and is therefore unconstitu- 
tional. Crandall v. Nevada, 6 Wall. 36; Henderson v. Mayor, 
92 U. S. 268; Vance v. W. A. Vandercook Co., 170 U. S. 438; 
Connolly v. Union Sewer Pipe Co., 184 U. S. 558. 

The declaration of intention required by the Maryland law 
is a condition and qualification for the acquisition of the right 
to vote, and not a mere rule of proof. §2165, Rev. Stat.; 
Vance v. W. A. Vandercook Co., 170 U. S. 438, 455; Sinnot 
v. Davenport, 22 How. 227, 241 

It is immaterial to the right of the plaintiff in error to claim 
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the benefit of the Federal privilege that the statute wax enacted 
before his removal into the State. Southern Pacific Co. y, 
Denton, 146 U.S. 207, and cases cited. 

On the transfer of residence from one State to another g 
citizen of the United States is vested “ with the same rights ag 
other citizens of that State.” Slaughter House Cases, supra, 
This necessarily includes the right not to be arbitrarily <dis- 
criminated against in the acquisition and enjoyment of politi- 
cal rights, because of his removal from another State. The 
statute may, therefore, properly be held also to be repug. 
nant to the second section of the fourth article of the Consti- 
tution of the Lnited States. Blake v. McClung, 172 U. §, 
249. 


Mr. John Prentiss Poe, with whom Mr. Bowie F. Waters wag 
on the brief, for defendant in error: 

So far as the act is claimed to be contrary to the constitution 
of the State the question is finally set at rest by the decision of 
the Court of Appeals and that question is not subject to review 
by this court. 

It has long been an established doctrine of this court that the 
construction by the courts of the several States of their con- 
stitution and laws is binding upon this court in all cases except 
where a Federal question is involved. Guthrie on 14th Amend- 
ment, 44; Brannon on 14th Amendment, 395, 419; Slaughler 
House Cases, 16 Wall. 66; Louisiana v. Pilsbury, 105 U. 8. 204; 
Gibson v. Mississippi, 162 U.S. 582; Forsyth v. Hammond, 166 
U. S. 519, and cases cited. 

The writ of error should be dismissed because it is no 
longer within the power of the defendants to register the 
plaintiff, as the registration books are not now and never will 
or can be in their possession or custody or subject to their 
control. Maryland Code, Art. 33, §§ 29, 30. The case is now 
a moot case. Mills v. Green, 159 U. 8. 653; Schilling v. Sum- 
merson, 94 Maryland, 582, 591. 

The act does not affect or impair any fundamental and 
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States secured or guaranteed to him by that Amendment.” 

Residence in its legal sense is made up of two distinct ele- 
ments: first, the physical, tangible fact of removal into the 
; | State; and second, the quo animo or intent with which such 
- |  yemoval is made: Mitchell v. United States, 21 Wall. 350. 

As to how to prove that a resident is entitled to vote, see 
Fenwick v. State, 63 Maryland, 241; Fisk v. Chester, 8 Gray, 
, 508; Cooley’s Const. Law (7th ed. 1903), 524; 11 Am. & Eng. 
| Ency. of Law (2d ed.), title Evidence, page 550, and cases there 
' cited; 6 Am. & Eng. Ency. of Law (2d ed.), title Constitutional 
. | Law, page 950, and cases there cited. 


! | inalienable rights ‘‘of the plaintiff as a citizen of the United 


, 


The Court of Appeals have decided in several cases that 
| legislation of this sort relating to persons abandoning their 
‘ homes in Maryland and removing from the State into other 
| States, is constitutional and valid. Act of 1890, ch. 573, 
A sec. 14; Act of 1901, ch. 2; Code, Art. 33, title Elections, § 25a; 
Shaeffer v. Gilbert, 73 Maryland, 70, 72; Southerland v. Norris, 
74 Maryland, 326; Sterling v. Horner, 74 Maryland, 573; Mc- 
| Lane v. Hobbs, 74 Maryland, 166; Bowling v. Turner, 78 Mary- 
land, 595; Thomas v. Warner, 83 Maryland, 20; Howard v. 
| Skinner, 87 Maryland, 559. 
' By their judgment in the present case they have decided 
that this section 25B is nothing but a lawful regulation of the 
evidence necessary to prove what constitutes “residence.” 
_ Citizenship and suffrage are by no means inseparable; the 
latter is not one of the universal, fundamental, inalienable 
rights with which men are endowed by their Creator, but is 
| altogether conventional. Suffrage is not a right of property 
or abeolute personal right. Anderson v. Baker, 23 Maryland, 
531, 629; Cooley’s Principles of Constitutional Law, 276; 
Gougar v. Timberlake, 148 Indiana, 38; Black’s Constitutional 
Law, 466; Story on Constitution, § 581; Kinneen v. Wells, 144 
Massachusetts, 497; Stone v. Smith, 159 Massachusetts, 413; 
16 Alb. Law J. 272; United States v. Susan B. Anthony, 11 
Blateh. C, C, 202; Van Valkenburg v. Brown, 43 California, 43; 
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Minor v. Happersett, 21 Wall. 178; United States v. Reese, 92 
U.S. 214; United States v. Cruikshank, 92 U.S. 542. 

Since the Fifteenth Amendment the whole control over 
suffrage and the power to regulate its exercise is still left with 
and retained by the several States, with the single restriction 
that they must not deny or abridge it on account of race, color 
or previous condition of servitude. United States v. Harris, 
106 U. S. 636, 644; James v. Bowman, 190 U. S. 127. 

There are, it is true, the two provisions, first, that while 
‘the times, places and manner of holding elections for Senators 
and Representatives shall be prescribed in each State by the 
legislature thereof, the Congress*may at any time by law make 
or alter such regulations except as to the places of choosing 
Senators.” Constitution, Art. I, sec. 4; Ex parte Siebold, 100 
U. 8. 371; Ex parte Clarke, 100 U. 8. 399; Ex parte Yarbrough, 
110 U. S. 651; /n re Coy, 127 U. 8. 731; Logan v. United States, 
144 U. S. 263. 

As § 258 does not conflict with the Fifteenth Amendment 
but in express terms applies to ‘‘all persons,” it does not im- 
pair, abridge, affect, or even touch any privilege or immunity 
of the plaintiff in error which is covered by the guaranty of the 
Fourteenth Amendment. Williams v. Mississippi, 170 U. 8. 
213; Gibson v. Mississippi, 162 U. 8. 582; Giles v. Harris, 189 
U. S. 475; James v. Bowman, 190 U. 8. 127. And see also 
Scott v. Sandford, 19 How. 393; Ward v. Maryland, 12 Wall. 
418; Neale v. Delaware, 103 U. 8S. 370; Amy v. Smith, 1 Litt. 
(Ky.) 326; Lanz v. Randall, 4 Dill. 425; Short v. State, 8 
Maryland, 401. 

The protection designed by the clause of the Fourteenth 
Amendment declaring that no State shall make or enforce 
any law which shall abridge the privileges or immunities of 
citizens of the United States, as has been repeatedly held, 
has no application to a citizen of the State whose laws are 
complained of. Bradwell v. State, 16 Wall. 130; In re Taylor, 
48 Maryland, 28; Jn re Maddor, 93 Maryland, 728, 729. 

As to the privileges and immunities belonging to the citi- 
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zens of a State, these ‘‘must rest for their security and pro- 
tection where they have heretofore rested,” that is, with the 
State in which the citizen resides. Slaughter House Cases, 16 
Wall. 74; Presser v. Illinois, 116 U. S. 266; Short v. State, 80 
Maryland, 401. 

By removing into Maryland the plaintiff became a citizen 
of that State and voluntarily subjected himself to the opera- 
tion of her laws. Why then shall he not be bound by them? 

As to equal protection of the laws the equality extends only 
to civil rights as distinguished from those that are political or 
arise from the form of the government and its mode of ad- 
ministration. Field, J., Ex parte Virginia, 100 U. S. 687. 
Equal protection of the laws is a pledge of the protection of 
equal laws. Yuck Wo v. Hopkins, 118 U. S. 369. 

The clause is not violated by any diversity in the jurisdiction 
in the several courts as to subject matter, amount or finality 
of decision, if all persons within the territorial limits of their 
respective jurisdictions have an equal right in like cases and 
under like circumstances to resort to them for redress. Mis- 
sourt v. Lewis, 101 U.S. 30; Wurts v. Hoagland, 114 U. S. 615. 
Class legislation discriminating against some and favoring 
others is prohibited, but legislation, which in carrying out a 
public purpose is limited in its application if within the sphere 
of its operation it affects alike all persons similarly situated, 
is not within the Amendment. Munn v. Illinois, 94 U.S. 134; 
Chicago R. R. Co. v. Iowa, 94 U. S. 163; Barbier v. Connolly, 
113 U. S. 27, 32; Soon Ling v. Crowley, 113 U. 8. 703; Missouri 
Pacific R. R. Co. v. Humes, 115 U.S. 523; Kentucky R. R. Tax 
Case, 115 U. S. 337; Presser v. Illinois, 116 U. S. 266; Hayes v. 
Missouri, 120 U. S. 71; Dow v. Biedelman, 125 U. 8S. 691; 
Missouri R. R. Co. v. Mackey, 127 U.S. 209; Powell v. Penn- 
sylrania, 127 U. S. 687; Walsion v. Nevin, 128 U. 8S. 582; 
Minnesota R. R. Co. v. Beckwith, 129 U. 8. 29; Home Ins. Co. 
v. New York, 134 U. S. 606; Marchant v. Pennsylvania R. W., 
153 U. S. 389; St. L. & San Fran. Ry. v. Mathews, 165 U. 8. 
24; Guif, C. & S. F. R. W. v. Ellis, 165 U. 8. 155; Orient Ins. 
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Co. v. Daggs, 172 U. 8. 557; Ins. Co. v. Warren, 181 U. 8. 73; 
Ins. Co. v. Mettler, 185 U.S. 308; Billings v. /llinois, 188 U. §, 
97; Kidd v. Alabama, 188 U. S. 730; Farmers’ Ins. Co. v. Dob- 
ney, 189 U.S. 301; Short v. State, 80 Maryland, 402; Brannon 
on 14th Amendment, ch. 16; on Equal Protection of the Laws, 
315, 380; Guthrie on 14th Amendment, 106, 142. 

Tests, qualifications, disqualifications, denials, abridgments, 
distinctions, inequalities, may still lawfully be made at the 
pleasure of the States, provided only they do not discriminate 
against the negro. 

If they apply equally, impartially and uniformly to white 
and black citizens alike, they are not condemned by the letter 
or the spirit of the Thirteenth, Fourteenth and Fifteenth 
Amendments. They may perhaps cost the States a reduction 
in their Congressional representation in the proportion in 
which the number of adult males disfranchised by such state 
legislation bears to the whole number of its adult male popula- 
tion. But this is the only legal consequence, and there is no 
warrant for the contention that the Federal judiciary can also 
declare such legislation absolutely void. 


Mr. Justice PeckHaM, after making the above statement 
of facts, delivered the opinion of the court. 


This is not a case of a statute of the State having been passed 
subsequently to the time when the individual had removed 
from another State or from a Territory or from the District of 
Columbia into the State of Maryland. There is, therefore, no 
alteration of any possible rights which the plaintiff in error 
might have already acquired and which he might claim were 
taken from him by the passage of such statute. On the con- 
trary, this statute took effect on March 29, 1902, more than 
two months prior to the removal of the plaintiff in error from 
Washington in the District of Columbia to Montgomery 
County, within the State of Maryand. The objections of a 
Federal nature, which are made by the plaintiff in error, to 
the validity of the statute are set out in his petition, and are 
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also contained in the above statement of facts, and are sub- 
stantially reproduced in his assignment of errors. 

We are of opinion that the statute does not violate any 
Federal right of the plaintiff in error which he seeks to assert 
in this proceeding. The statute, so far as it concerns him and 
the right which he urges, is one making regulations and con- 
ditions for the registry of persons for the purpose of voting 
It was only for the purpose of thereafter voting that the 
plaintiff in error sought to be registered, and it was the denia 
of that right only which he can now review. His applicatior 
for registry as a voter was denied by the board of registry 
solely because of his failure to comply with the statute. What 
ever other right he may have as a citizen of Maryland by reasor 
of his removal there with an intent to become such citizen, is 
not now in question. So far as appears no other right, if any 
he may have, has been infringed by the statute. The simple 
matter to be herein determined is whether, with reference tc 
the exercise of the privilege of voting in Maryland, the legis- 
lature of that State had the legal right to provide that a person 
coming into the State to reside should make the declaration 
of intent a year before he should have the right to be registered 
as a voter of the State. 

The privilege to vote in any State is not given by the Federal 
Constitution, or by any of its amendments. It is not a privi- 
lege springing from citizenship of the United States. Minor 
v. Happersett, 21 Wall. 162. It may not be refused on account 
of race, color or previous condition of servitude, but it does not 
follow from mere citizenship of the United States. In other 
words, the privilege to vote in a State is within the jurisdiction 
of the State itself, to be exercised as the State may direct, and 
upon such terms as to it may seem proper, provided, of course, 
no discrimination is made between individuals in violation of 
the Federal Constitution. The State might provide that per- 
sons of foreign birth could vote without being naturalized, and, 
as stated by Mr. Chief Justice Waite in Minor v. Happersett, 
supra, such persons were allowed to vote in several of the 
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States upon having declared their intentions to become citizeng | 


of the United States. Some States permit women to vote; 
others refuse them that privilege. A State, so far as the 
Federal Constitution is concerned, might provide by its own 
constitution and laws that none but native-born citizens should 
be permitted to vote, as the Federal Constitution does not 
confer the right of suffrage upon any one, and the conditions 
under which that right is to be exercised are matters for the 
States alone to prescribe, subject to the conditions of the 
Federal Constitution, already stated; although it may be ob- 
served that the right to vote for a member of Congress is not 
derived exclusively from the state law. See Federal Constitu- 
tion, Art. 1, sec. 2; Wiley v. Sinkler, 179 U. 8. 58. But the 
elector must be one entitled to vote under the state statute. 
(Id., Id.) See also Swafford v. Templeton, 185 U. 8. 487, 491. 
In this case no question arises as to the right to vote for electors 
of President and Vice President, and no decision is made there- 
on. The question whether the conditions prescribed by the 
State might be regarded by others as reasonable or unreason- 
able is not a Federal one. We do not wish to be understood, 
however, as intimating that the condition in this statute is 
unreasonable or in any way improper. 

We are unable to see any violation of the Federal Constitu- 
tion in the provision of the state statute for the declaration of 
the intent of a person coming into the State before he can 
claim the right to be registered as a voter. The statute, so 
far as it provides conditions precedent to the exercise of the 
elective franchise within the State, by persons coming therein 
to reside, (and that is as far as it is necessary to consider it in 
this case,) is neither an unlawful discrimination against any 
one in the situation of the plaintiff in error nor does it deny to 
him the equal protection of the laws, nor is it repugnant to any 
fundamental or inalienable rights of citizens of the United 
States, nor a violation of any implied guaranties of the Fed- 
eral Constitution. The right of a State to legislate upon the 
subject of the elective franchise as to it may seem good, sub- 
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ject to the conditions already stated, being, as we believe, 
unassailable, we think it plain that the statute in question 
violates no right protected by the Federal Constitution. 

The reasons which may have impelled the state legislature 
to enact the statute in question were matters entirely for its 
consideration, and this court has no concern with them. 

It is unnecessary in this case to assert that under no con- 
ceivable state of facts could a state statute in regard to voting 
be regarded as an infringement upon or a discrimination against 
the individual rights of a citizen of the United States removing 
into the State and excluded from voting therein by state 
legislation. The question might arise if an exclusion from 
the privilege of voting were founded upon the particular State 
from which the person came, excluding from that privilege, 
for instance, a citizen of the United States coming from Georgia 
and allowing it to a citizen of the United States coming from 
New York or any other State. In such case an argument 
might be urged that, under the Fourteenth Amendment of the 
Federal Constitution, the citizen from Georgia was by the 
state statute deprived of the equal protection of the laws. 
Other extreme cases might be suggested. We neither assert 
nor deny that in the case supposed the claim would be well 
founded that a Federal right of a citizen of the United States 
was violated by such legislation, for the question does not arise 
herein. We do, however, hold that there is nothing in the 
statute in question which violates the Federal rights of the 
plaintiff in error by virtue of the provision for making a declara- 
tion of his intention to become a citizen before he can have the 
right to be registered as a voter and to. vote in the State. 

The plaintiff in error has no ground for complaint in regard 
to the decision of the courts below, and the judgment of the 
Court of Appeals of Maryland is, therefore, 

Affirmed. 
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CHILES v. CHESAPEAKE AND OHIO RAILWAY 
COMPANY. 


(218 U.S. 71 (1909)) 


ERROR TO THE COURT OF APPEALS OF THE STATE OF 
KENTUCKY. 


No. 158. Argued April 18, 1910.—Decided May 31, 1910. 


As held by the Court of Appeals of Kentucky, a railroad company has 
the right, in that State, to establish rules and regulations which 
require white and colored passengers, even though they be inter. 
state, to occupy separate apartments upon the train provided there 
is no discrimination in the accommodations. 

In this case held that an interstate colored passenger was not com- 
pelled to occupy a separate apartment on a train in Kentucky from 
that occupied by white passengers under a state statute but under 
rules and regulations of the railroad company. 

Whether interstate passengers of different races must have differ. 
ent apartments or share the same apartment is a question of 
interstate commerce to be determined by Congress alone, Louisville 
& Nashville R. R. Co. v. Mississippi, 133 U.S. 587, and the inaction of 
Congress in that regard is equivalent to the declaration that carriers 
can by reasonable regulations separate colored and white passengers. 

Regulations which are induced by the general sentiment of the com- 
munity for whom they are made and upon whom they operate cannot 
be said to be unreasonable. 

125 Kentucky, 299, affirmed. 


THE facts, which involve constitutional rights of col- 
ored passengers on interstate trains in Kentucky, are 
stated in the opinion. 


Mr. J. Alexander Chiles, plaintiff in error pro se, with 
whom Mr. B. E. Smith, Mr. W. L. Ricks and Mr. Albert 
S. White were on the brief. 


Mr. John T. Shelby, with whom Mr. Henry T. Wick- 
ham and Mr. Henry Taylor, Jr., were on the brief, for 
defendant in error. 
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Mr. Justice McKenna delivered the opinion of the 
court. 


Plaintiff in error is a colored man. He bought a first- 
class ticket from defendant in error, a corporation en- 
gaged in operating a line of railroad from the city of 
Louisville, State of Kentucky, and the city of Cincinnati, 
State of Ohio, to the city of Washington, District of 
Columbia. The ticket entitled him to ride from Washing- 
ton to Lexington, Kentucky. 

The train which he took at Washington did not run 
through to Lexington, and he changed to another train at 
Ashland, Kentucky, going into a car, which it is alleged, 
under the rules and regulations of defendant in error, was 
set apart exclusively for white persons. From this car he 
was required to remove to a car set apart exclusively for 
the transportation of colored persons. 

He removed under protest and only after a police officer 
had been summoned by defendant in error. Subsequently 
he brought this action in the Circuit Court of Fayette 
County, Kentucky. The case was tried to a jury, which 
rendered a verdict against him. A motion for a new trial 
was overruled. He appealed to the Court of Appeals of the 
State and the action and judgment of the trial court were 
affirmed. 

The assignments of error in this court depend upon the 
contention that plaintiff in error was an interstate passen- 
ger and was entitled to a first-class passage from Wash- 
ington to Lexington, and that, therefore, the act of defend- 
ant in error in causing him to be removed from the car at 
Ashland was a violation of his rights and subjected the 
railroad company to damages. 

The Court of Appeals of the State made the case turn 
on a narrow ground, to wit, the right which, it was de- 
cided, a railroad company had ‘‘to establish such rules 
and regulations as will require white and colored passen- 
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gers, although they may be interstate, to occupy separate ’ 
compartments upon the train.’”” The court, however, saiq {| “ * 
that there could be no discrimination in the accommoda. | °!°F 


tions. a 

The court found the facts of the removal of plaintif | 
and the character of the car to which he was required to the ¢ 
remove as follows: | duct, 


“This Lexington train is made up of four coaches, the  ®PP® 
first, and the one nearest the engine, being a combined set , 
baggage, mail and express car; the second is a passenger 1 
coach divided by board partitions into three compart- 
ments; one of these compartments, located at the end of _ 
the car, is set apart for colored passengers, the middle | he fi 
compartment is for the use of colored passengers who appe 
smoke, and the end compartment is for the accommoda- his 
tion of white persons who smoke; the third car is a passen- » YC"! 
ger coach intended for the use of white ladies and gentle. | Gan 
men; the fourth car is a sleeping car that runs through 
from Washington tc Lexington. Appellant, when he ike 
attempted to get on the Lexington train was told by the 


- 


~ 


brakeman to go in the colored apartment. This he de- } opt 
clined to do, and walked in and took a seat in the third » © 
coach, set apart for the exclusive use of white passengers. rr ‘ 
In a few moments the conductor came in and asked the pi 
appellant, in obedience to a rule of the company, to go The 
forward in the apartment set apart for colored passengers, sai 
but he refused to do so, stating that he had bought a | 

through first-class ticket from Washington to Lexington, ae: 
and was an interstate passenger who knew his rights, and Ker 
that the separate coach law of Kentucky did not apply is 
to him, and declared his intention of retaining the seat Cor 
he occupied. Thereupon the conductor summoned a | id 
policeman, who also requested appellant to go in the other ry 


car, and, upon his refusal, he was informed that he would 
be compelled to leave the car in which he was seated. Pls 
Appellant, yet insisting upon his right to. remain in the | the 
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car in which he was, followed the policeman into the 
colored passenger coach.”’ 

The court further said: 

“There is really no material issue of fact involved in 
the case. No force or violence, or rude or oppressive con- 
duct, was employed by the agents of appellee in removing 
appellant from the car in which he was seated to the car 
set apart for colored persons. And except that the car 
into which he was removed is divided by partitions into 
three compartments, it was substantially equal in quality, 
convenience and accommodation to the car into which 
he first seated himself, and the compartment into which 
appellant was directed to go was cleanly and ample for 
his accommodation, and equipped with the same con- 
veniences as the other passenger coaches on the train 
from which he was ejected.” 

In this the court came to the same conclusion as the 
jury. Plaintiff in error insists that this conclusion put 
out of view his rights as an interstate commerce passenger. 
Both courts ignored such rights, he contends, the trial 
court in refusing instructions that were requested and 
in its ruling on the trial, and the Court of Appeals in affirm- 
ing the judgment which was based upon the verdict. 

We need not set out the instructions nor the rulings. 
The complaint of the action of the court rests upon the 
contention that, as against an interstate passenger, the 
regulation of the company in providing different cars for 
the white and colored races is void. There is a statute of 
Kentucky which requires railroad companies to furnish sep- 
arate coaches for white and colored passengers, but the 
Court of .\ppeals of the State put the statute out of con- 
sideration, declaring that it had no application to inter- 
state trains, and defendant in error does not rest its de- 
fense upon that statute, but upon its rules and reguletions. 
Plaintiff in error makes some effort tou keep the statute in 
the case, and says that the trial court, by its ruling upon 
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testimony ahd by its instructions, confined ‘‘the jury 
only to the lesser motive” of defendant’s ‘wrongful act.” 
In other words, as we understand plaintiff in error, con- 
fined the jury to the consideration of the regulations of 
the railroad company and withdrew from its consideration 


the effect of the statute under which, it is said, the con- . 
ductor declared he acted. But by this we understand | 


plaintiff in error to illustrate that his rights as an inter- 
state passenger were denied. We are, therefore, brought 
back to the question what his rights as such passenger 
were. 

The elements of that question have been considered 
and passed on in a number of cases. And we must keep 
in mind that we are not dealing with the law of a State 
attempting a regulation of interstate commerce beyond 
its power to make. We are dealing with the act of a private 


person, to wit, the railroad company, and the distinction | 


between state and interstate commerce we think is un- 
important. 

In Hall v. DeCuir, 95 U.S. 485, the court passed on an 
act of the State of Louisiana, which required those en- 
gaged in the transportation of passengers among the States 
to give all passengers traveling within that State, upon 
vessels employed in such business, equal rights and privi- 
leges in all parts of the vessel, without distinction on ac- 
count of race or color, and subjected to an action for 
damages the owner of such vessel who excluded colored 
passengers on account of their color from the cabin set 
apart for whites during the passage. It was held that the 
act was a regulation of interstate commerce and was void. 
The court said, by Chief Justice Waite, after stating that 
the power of regulating interstate commerce was ex- 
clusively in Congress, ‘‘This power of regulation may be 
exercised without legislation as well as with it.’’ And 
that, ‘“‘by refraining from action, Congress, in effect, 
adopts as its own regulations those which the common 
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law or the civil law, where that prevails, for the govern- 
ment of such business.’’ The court further said, qucting 
from Welton v. The State of Missouri, 91 U.S. 282, “ ‘that 
inaction (by Congress] is equivalent to a declaration that 
interstate commerce shall remain free and untrammeled.’ ”’ 
And added, ‘‘ Applying that principle to the circumstances 
of this case, Congressional inaction left Beason [the ship 
owner] at liberty to adopt such reasonable rules and regu- 
lations for the disposition of passengers upon his boat 
while pursuing her voyage within Louisiana or without 
as seem to him most for the interest of all concerned.” 
This language is pertinent to the case at bar, and demon- 
strates that the contention of the plaintiff in error is 
untenable. In other words, demonstrates that the inter- 
state commerce clause of the Constitution does not 
constrain the action of carriers, but on the contrary 
leaves them to adopt rules and regulations for the govern- 
ment of their business, free from any interference except 
by Congress. Such rules and regulations, of course, must 
be reasonable, but whether they be such cannot depend 
upon a passenger being state or interstate. This also is 
manifest from the cited case. There, as we have seen, an 
interstate colored passenger was excluded from the privi- 
leges of the cabin set apart for white persons by a regula- 
tion of the carrier and where the colored passenger’s right 
to be was attempted to be provided by a state statute. 
The statute. was declared invalid, because it attempted to 
force a carrier to do the very thing which plaintiff in 
error complains was not done in the case at bar, to wit, 
permit him to ride in the place set apart for white passen- 
gers. In other words, the statute was struck down, be- 
cause it interfered with the regulations of the carrier as to 
interstate passengers. This court commented on the case 
subsequently in Louisville &c. Railway Company v. Mis- 
sissippi, 133 U. S. 587, 590, and said: “‘Obviously, whether 
interstate passengers of one race should, in any portion 
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of their journey, be compelled to share their cabin ac. 
commodations with passengers of another race was a ques- 
tion of interstate commerce, and to be determined by 
Congress alone.””’ We have seen that it was decided jp 
Hall v. DeCuir that the inaction of Congress was equiva. 
lent to the declaration that a carrier could by regulations 
separate colored and white interstate passengers. 

In Plessy v. Ferguson, 163 U. S. 540, a statute of 
Louisiana which required railroad companies to provide 
separate accommodations for the white and colored races 
was considered. The statute was attacked on the ground 
that it violated the Thirteenth and Fourteenth Amend- 
ments of the Constitution of the United States. The 
opinion of the court, which was by Mr. Justice Brown, 
reviewed prior cases, and: not only sustained the law but 
justified as reasonable the distinction between the races 
vn account of which the statute was passed and enforced. 
It is true the power of a legislature to recognize a racial 
distinction was the subject considered, but if the test of 
reasonableness in legislation be, as it was declared to be, 
‘“‘the established usages, customs and traditions of the 
people” and the ‘promotion of their comfort and the 
preservation of the public peace and good order,’’ this 
must also be the test of the reasonableness of the regula- 
tions of a carrier, made for like purpose and to secure like 
results. Regulations which are induced by the general 
sentiment of the community for whom they are made and 
upon whom they operate, cannot be said to be unreason- 
able. See also Chesapeake & Ohio Ry. Company v. Ken- 
tucky, 179 U.S. 388. 

The extent of the difference based upon the distinction 
between the white and colored races which may be ob- 
served in legislation or in the regulations of carriers has 
been discussed so much that we are relieved from further 
eulargement upon it. We may refer to Mr. Justice Clif- 
ford’s concurring opinion in Hall vy. DeCuir for a review 
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of the cases. They are also cited in Plessy v. Ferguson at 
page 550. We think the judgment should be affirmed. 
It ts 80 ordered. 


Mr. Justice Haran dissents from the opinion and 
judgment. 





STANDARD OIL COMPANY v. BROWN. 


ERROR TO THE COURT OF APPEALS OF THE DISTRICT OF 
COLUMBIA. 


No. 168. Argued April 22, 25, 1910.—Decided May 31, 1910. 


While the pleadings and proofs should-.correspond, a rigid exactitude 
is not required, and no variance should be regarded as material 
where the allegation and proof substantially correspond. 

Even if there is a variance between declaration and proof, if, as in 
this case, defendant is not misled, makes no objection to plaintiff’s 
proof but replies to it by testimony of like kind, is familiar with the 
facts, does not indicate the variance and does not move for con- 
tinuance, the variance cannot be regarded as fatal. 

The extent of the knowledge of a defendant employer as to the use 
made of appliances by an employé by whose act another employé 
is injured and the conclusions to be drawn therefrom are questions 
for the jury and cannot be reviewed here. 3 

The substitution of “‘ would” for “could” in an instruction to the jury 
in this case held not to have affected the minds of the jurors. 

In this case there was no reversible error because the court did not 
impress upon the jurors the fact that interest may affect credibility 
of witnesses; and, quere whether a party testifying exercises a privi- 
lege which may be emphasized as affecting his credibility. 

31 App. D. C. 371, affirmed. 


THE facts are stated in the opinion. 


Mr. A. Leftwich Sinclair and Mr. Joseph J. Darlington, 
for plaintiff in error: 
To entitle a plaintiff to go to the jury, the evidence 
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McCABE v. ATCHISON, TOPEKA & SANTA FR 
RAILWAY COMPANY. 


(235 U.S. 151 (1914)) 


APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT. 


No. 15. Argued October 26, 1914.—Decided November 30, 1914. 


Under the Enabling Act the State of Oklahoma was admitted to the 
Union on an equal footing with the original States, and has the same 
authority to enact public legislation not in conflict with the Federal 
Constitution as other States may enact. Coyle v. Oklahoma, 221 
U. S. 559. 

It is not an infraction of the Fourteenth Amendment for a State to 
require separate, but equal, accommodations for the white and 
African races. Plessy v. Ferguson, 163 U.S. 537. 

While a state statute, although fair on its face, may be so unequally and 
oppressively administered by the public authorities as to amount to 
an unconstitutional discrimination by the State itself, Yick Wo y. 
Hopkins, 118 U. 8. 356, no discriminations unauthorized by the 
statute appear to have been practiced in this case under state au- 
thority. 

The Oklahoma statute, requiring separate, but equal, accommodations 
for the white and African races, must, in the absence of a different 
construction by the state court, be construed as applying exclu- 
sively to intrastate commerce; and, as so construed, it does not con- 
travene the commerce clause of the Federal Constitution. 

The essence of the constitutional right to equal protection of the law 
is that it is a personal one and does not depend upon the number of 
persons affected; and any individual who is denied by a common car- 
rier, under authority of the State, a facility or convenience which is 
furnished to another under substantially the same circumstances may 
properly complain that his constitutional privilege has been invaded. 

The Oklahoma Separate Coach Law does discriminate against persons 
of the African race in permitting carriers to provide sleeping cars, 
dining cars and chair cars to be used exclusively by persons of the 
white race; this provision none the less offends against the Four- 
teenth Amendment even if there is a limited demand for such accom- 
modations by the African race as compared with the white race. 

In order to justify the granting of an injunction complainants must 
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show 8 personal need of it, and absence of adequate remedy at law. 
The fact that someone else, although of the same class as complain- 
ant, may be injured does not justify granting the remedy. 

In an action, brought in’ the Federal court by several persons of the 
African race before the Separate Coach Law of Oklahoma went into 
effect, to enjoin the enforcement thereof on the ground that it con- 
travened the Fourteenth Amendment, held that the allegations in the 
bill were too vague and indefinite to warrant the relief sought by 
complainants; that none of the complainants had personally been 
refused accommodations equal to those afforded to others or had 
been notified that he would be so refused when the act went into ef- 
fect; that it did not appear that in such event he would not have an 
adequate remedy at law, and that the action could not be maintained. 

186 Fed. Rep. 966, affirmed. 


THE facts, which involve the constitutionality of the 
Separate Coach Law of Oklahoma, are stated in the 
opinion. 


Mr. William Harrison, with whom Mr. Edwin O. 
Tyler and Mr. Ethelbert T. Barbour were on the brief, for 
appellants: 

The court erred in holding that the Oklahoma statute 
does not operate and deprive those of African descent of 
the equal protection of the laws within the meaning of the 
Constitution, which implies not merely equal accessibility 
to the court for the prevention or redress of wrongs and 
the enforcement of rights, but equal exemption with 
others in like condition from charges and liabilities of 
every kind. 

The police power cannot be interposed to support a 
statute having no possible tendency to protect the com- 
munity or for the preservation of the public safety, but 
which arbitrarily deprives the owner of liberty or prop- 
erty. Mugler v. Kansas, 123 U. S. 623, 661; Lawton v. 
Steele, 152 U.S. 133; Holden v. Hardy, 169 U. S. 366, 398; 
California Reduction Co. v. Sanitary Reduction Works, 199 
U. S. 306; In re Jacobs, 98 N. Y. 98, 50 Am. Rep. 636; 
Freund, Police Power, 525. 
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State police legislation may be invalid because it 
trenches on the sphere of the National Government under 
the Federal Constitution. Connolly v. Union Sewer Pipe 
Co., 184 U.S. 540. 

So also as to police legislation which purports to deal 


TR oe 


with subjects beyond territorial jurisdiction. Morgan’; | 


Steamship Co. v. Louisiana, 118 U.S. 455, 464; Schollen. 
berger v. Pennsylvania, 171 U.S. 1; Missouri &c. Ry. Co. y, 
Haber, 169 U. S. 618; Reid v. Colorado, 187 U. S. 137. 


New York &c. R. Co. v. New York, 165 U. S. 628; All. | 


geyer v. Louisiana, 165 U.S. 578. 

A law not enacted in good faith for the promotion of the 
public good but passed from the sinister motive of annoy- 
ing or oppressing a particular person or class is invalid, 
Yick Wo v. Hopkins, 118 U.S. 356. 

The Oklahoma Act is violative of the commerce clause 
of the Constitution. Henderson v. New York, 92 U.S, 
259; Welton v. Missourt, 91 U. S. 275; Wabash &c. Ry. 
Co. v. Illinois, 118 U.S. 557. 

The act does restrict and affect interstate, to the same 
extent as intrastate, commerce; and in this respect the act 
is so plain and unambiguous as to leave no room for 
interpretation. Houghton v. Payne, 194 U.S. 88. 

The doctrine of contemporaneous practical construction 
does not apply to statutes which are explicit and free from 
any ambiguity. Swift v. United States, 105 U.S. 695; 
United States v. Graham, 110 U.S. 219; Merrit v. Cameron, 
137 U. S. 542, aff’g 102 Fed. Rep. 947; Franklin Sugar 
Co. v. United States, 153 Fed. Rep. 653. 

The term negro as used in the act includes every person 
of African descent as defined by the Constitution. 

Passengers coming into Oklahoma, and going out and 


going through Oklahoma, upon their failure to go to the : 


coach or compartment designated for the race to which 
they belong have been ejected, arrested and confined in 
the common jails. 
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Commerce among the commonwealths is traffic, trans- 
portation and intercourse between two points situated in 
diferent States. Wabash R. R. Co. v. Illinois, 118 U. S. 
557; Louisville Ry. Co. v. Mississippi, 133 U.S. 587, 592; 
Ches. & Ohio Ry. Co. v. Kentucky, 179 U. S. 388, 395; 
Butler Bros. Shoe Co. v. United States Rubber Co., 156 
Fed. Rep. 1,19. Pacific Express Co. v. Siebert, 142 U.S. 
339, distinguished. 

The statute is not separable as to interstate and intra- 
state commerce, and, therefore, the whole act is uncon- 
stitutional. United States v. Reese, 92 U. S. 214; Trade 
Mark Cases, 100 U.S. 82; Poindexter v. Greenhow, 114 U.S. 
270; Pollock v. Farmers Trust Co., 158 U.S. 636. See also 
Cooley's Const. Lim., p. 209; State v. Denny, 21 N. E. Rep. 
275; State v. Perry County Commissioners, 5 Ohio, 497; 
Island v. Louwiana, 103 U. S. 80; Spraigue v. Thompson, 
118 U.S. 90, 94; Chi., Mil. & St. P. Ry. Co. v. Westby, 178 
Fed. Rep. 619, 632. ‘ 

The very fact that the act subjects every passenger to 
the provisions of the law and makes no distinction or 
exception as to interstate passengers, raises a conclusive 
legal presumption that the legislature intended to make 
no distinctions and exceptions, and the act is not subject 
to judicial construction. To so do would be unjustifiable 
judicial legislation. The rule is that which is not denied 
is granted. Hall v. DeCuir, 95 U. S. 485; Union Central 
Ins. Co. v. Champlin, 116 Fed. Rep. 858, 860; Wrightman 
v. Boone County, 88 Fed. Rep. 435, 437; Madden v. Lan- 
chester Co., 65 Fed. Rep. 188, 194; Water Co. v. Omaha, 
147 Fed. Rep. 1; Cella Commission Co. v. Bohlinger, 147 
Fed. Rep. 419, 425; Mobile v. Kimball, 102 U.S. 691, 697; 
Brown v. Houston, 114 U.S. 622; Bowman v. Chicago &c. 
Ry. Co., 125'U. S. 465, 488. 

The statute is so formed and applied that its application 
and operation can be used to discriminate against one 
class of citizens. Yick Wo v. Hopkins, 118 U. S. 356;. 
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Chy Lung v. Freeman, 92 U.S. 275; Ex parte Virginia, 100 
U. S. 339; Neal v. Delaware, 103 U.S. 370, 374; Soon Hing 
v. Crowley, 113 U.S. 703. 

The sleeping and parlor car proviso is an evasion ag 
against prior existing rights and is a law without a remedy, 
The carriers operate under this law unevenly and oppregs- 
ively to those of African descent. 

The constitutional rights of citizens are not dependent 
upon considerations nor upon the varying conditions and 
circumstances. Citizens of African descent have no ad- 
equate remedy at law as the act provides no penalty for 
the failure or the refusal to provide equal accommodations, 
or chair cars, dining cars and sleeping cars, and said law 
is unconstitutional and void. 

The act violates §§ 22 and 25 of the Enabling Act under 
which Oklahoma was admitted into the Union. 

Race distinction in the law is any requirement by stat- 
ute, constitutional, provisional or judicial legislation, that 
a person act differently if he is a member of one or another 
of the races in the United States. Congress intended that 
the only exception to the equality provision of the Ena- 
bling Act is that the State may establish and maintain 
separate schools for the white and colored children. 

The State, after having accepted irrevocably the terms 
and all of the terms of the Enabling Act, cannot there- 
after be heard to complain or to repudiate any or all of such 
terms. Franiz v. Autry, 91 Pac. Rep. 193. 

The act conflicts with the Fourteenth Amendment. 
It is discriminatory. It was not passed for the health, 
safety and comfort of its citizens, but as a subterfuge 
under the guise of police power and police protection. 
The danger does not justify the degree of restraint inm- 
posed, but the act is wholly racial and based upon race 
and color as such. 

An act that permits and even authorizes and directs 
the excluding of one class of persons, and in this case the 
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negroes, from privileges and immunities enjoyed by every- 
body else similarly situated, and excluding the negro, and 
leaving him without remedy, from the comforts and con- 
veniences of chair cars, dining cars, sleeping cars, such as 
are enjoyed by all other men; which deprives the negro of 
the privileges and comforts which he enjoyed prior to the 
passage of such act; which now imposes a fine upon the 
negro if he attempts to exercise the rights which he enjoyed 
before the passage of such act, must defeat the purpose, 
defy the spirit, and violate the express provision of the 
Fourteenth Amendment. Yick Wo v. Hopkins, 118 U. s. 
356; Strauder v. West Virginia, 100 U. S. 303, 306. 


Mr. S. T. Bledsoe, Mr. Charles West, Attorney Gener:! 
of the State of Oklahoma, Mr. J. R. Cottingham, Mr. C. 0. 
Blake, Mr. Clifford L. Jackson, Mr. R. A. Kleinschmirt 
and Mr. C. E. Warner, for appellees, submitted: 

This court has not jurisdiction to entertain the appeal. 

The Oklahoma Separate Coach Law is not violative of 
the commerce clause of the Constitution of the United 
States. 

There is no charge that the railway companies are apply- 
ing the state statute to interstate passengers. 

The constitutionality of the Separate Coach Act is not 
affected by the Enabling Act, nor does that law conflict 
with the Fourteenth Amendment. 

The statute is not divisible. Abbott v. Hicks, 44 La. 
Ann. 74; Arbuckle v. Blackburn, 191 U.S. 405; Atch., 
Top. & Santa Fe Ry. Co. v. State, 124 Pac. Rep. 56; Bonin 
v. Gulf Co., 198 U.S. 115; Bolln v. Nebraska, 176 U. S. 83; 
Butler Brothers v. U. S. Rubber Co., 156 Fed. Rep. 18; Ches. 
& Ohio Ry. Co. v. Kentucky, 179 U. S. 388; Chiles v. 
Ches. & Ohio Ry. Co., 218 U.S. 71; Oklahoma v. Atch., Top. 
& S. F. Ry. Co., 25 I. C. C. Rep. 120; Escanaba Co. v. 
Chicago, 107 U. S. 678, 688; Florida Central Co. v. Bell, 176 
U. S. 321; Hanford v. Davies, 163 U. S. 274; Louisville 





2368 CIVIL RIGHTS—1959 


&c. R. R. Co. v. State, 6 So. Rep. 203; Louisville &c. R. R. 
Ca v. Mississippi, 133 U.S. 587; McCabe v. Railway Co,, 
186 Fed. Rep. 966; Ohio Valley Ry. v. Lander, 47 S. W. 
Rep. 344; Pacific Exp. Co. v. Seibert, 142 U. S. 339; Per. 
molt v. First Municipality, 3 How. 589, 609; Plessy y. 
Ferguson, 163 U. S. 537; Shoshone Mining Co. v. Rutter, 


) 


177 U.S. 505; Shulthis v. McDougal, 225 U.S. 561; So. Ry. | 


Co. v. King, 217 U.S. 524; Thompkins v. M., K. & T. Ry. 
Co., 211 Fed. Rep. 391; Ward v. Race Horse, 163 U. S. 504: 
Willamette Bridge Co. v. Hatch, 125 U.S. 1. 


The purpose of the case is to prevent separation of races, | 


but the prayer only objects to distinction. 

The proceeding cannot be one for mandatory injunction 
for equal facilities, nor is the action one for damages. 

The state statute requires equal comforts. Neither the 
common law nor the Interstate Commerce Act gives a 
right of action enforceable in a Federal court before any 
application to the Interstate Commerce Commission as 
to interstate traffic. 

The mght of action cannot arise out of state law for 
want of jurisdiction in the lower court, nor can any right 
of action arise out of the Enabling Act or of the Constitu- 
tion of the United States. 

The plaintiffs do not allege lack of comforts under such 
circumstances as are sufficient to compe! their furnishing, 
nor is any injury shown. Atlantic Coast Line v. Mazurky, 
216 U. S. 122; Balt. & Ohio R. R. v. Pitcairn Coal Co., 
215 U. S. 481; Coyle v. Smith, 221 U. S. 559; Coving- 
ton v. Hagar, 203 U.S. 109; C., M. & St. P. v. Solon, 169 
U. S. 133; Giles v. Harris, 189 U.S. 475; Int. Com. Com. 
v. Balt. & Ohio, 145 U.S. 263; Int. Com. Com. v. Ala. Co., 
168 U. S. 165; Int. Com. Com. v. Louisville Co., 73 Fed. 
Rep. 409; M. & O. G. v. State, 29 Oklahoma, 640, 653; 
Rosenbaum v. Bauer, 120 U. S. 450; St. L. & St. Co. v. 
Sutton, 29 Oklahoma, 553; Taft v. So. Ry. Co., 123 Fed. 
Rep. 792; Tex. & Pac. Ry. Co. v. Abilene Cotton Oil Co., 
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204 U.S. 426; United States v. L.S. & M.S. Ry., 197 U.S. 
540; United States v. Norfolk Ry. Co., 109 Fed. Rep. 831; 
United States v. B. & O. R. R. Co., 145 U. S. 263; United 
States v. Hanley, 71 Fed. Rep. 673; United States v. Say- 
ward, 160 U. S. 493; Compiled Laws of Oklahoma, 1910; 
25 Stat. 862; 24 Stat. 24, 377. 


Mr. Justice HuGues delivered the opinion of the court. 


The legislature of the State of Oklahoma passed an act, 
approved December 18, 1907 (Rev. Laws, Okla., 1910, 
§§ 860 et seg.), known as the ‘Separate Coach Law.’ It 
provided that ‘every railway company . . . doing 
business in this State, as a common carrier of passengers 
for hire’ should ‘provide separate coaches or compart- 
ments, for the accommodation of the white and negro 
races, which separate coaches or cars’ should ‘be equal 
in all points of comfort and convenience’ (§ 1); that at 
passenger depots, there should be maintained ‘separate 
waiting rooms,’ likewise with equal facilities (§ 2); that 
the term negro, as used in the act, should include every 
person of African descent, as defined by the state con- 
stitution (§ 3); and that each compartment of a railway 
coach ‘divided by a good and substantial wooden partition, 
with a door therein, shall be deemed a separate coach’ 
within the meaning of the statute (§ 4). 

It was further provided that nothing contained in the 
act should be construed to prevent railway companies 
from hauling sleeping cars, dining or chair cars attached 
to their trains to be used exclusively by either white or 
negro passengers, separately but not jointly’ ($7 

Other sections prescribed penalties both for carriers, and 
for passengers, failing to observe the law (§§ 5, 6). The 
act was to take effect sixty days after its approval (§ 12). 

On February 15, 1908, just before the time when the 
statute, by its terms, was to become effective, five negro 
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citizens of the State of Oklahoma (four of whom are 
appellants here) brought this suit in equity against The 
Atchison, Topeka & Santa Fe Railway Company, The 
St. Louis & San Francisco Railroad Company, The Mis- 
souri, Kansas & Texas Railway Company, The Chicago, 
Rock Island & Pacific Railway Company and The Fort 
Smith & Western Railroad Company, to restrain these 
companies from making any distinction in service on 
account of race. On February 26, 1908,—after the act 
had been in operation for a few days—an amended bill 
was filed seeking specifically to enjoin compliance with 
the provisions of the statute for the reasons that it was 
repugnant (a) to the commerce clause of the Federal 
Constitution, (b) to the Enabling Act under which the 
State of Oklahoma was admitted to the Union (act of 
June 16, 1906, c. 3335, § 3, 34 Stat. 267, 269), and (c) to 
the Fourteenth Amendment. The railroad companies 
severally demurred to the amended bill, asserting that it 
failed to state a case entitling the complainants to relief 
in equity. The Circuit Court sustained the demurrers 
and, as the complainants elected to sand upon their bill, 
final decree dismissing the bill was entered. ‘This deeree 
was affirmed by the Court Circuit of Appeals (186 Fed. 
Rep. 966), and the present appeal has been brought. 


The conclusions of the court below as stated in its opin- 


ion were, in substance: 

1. That under the Enabling Act, the State of Oklahoma 
was admitted to the Union ‘on an equal footing with the 
original States’ and with respect to the matter in question 
had authority to enact such laws, not in conflict with the 
Fedcral Constitution, As other States could enact; citing, 
Permoli v. First Municipality, 3 How. 589, 609; Escanaba 


Company v. Chicago, 107 U. S. 678, 688; Willamette Iron 


Bridge Co. v. Hatch, 125 U.S. 1; Ward v. Race-Horse, 163 
U.S. 504; Bolln v. Nebraska, 176 U.S. 83. See also Coyle 
v. Oklahoma, 221 U.S. 559, 573. 
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2. That it had been decided by this court, so that the 
question could no longer be considered an open one, that 
it was not an infraction of the Fourteenth Amendment for 
a State to require separate, but equal, accommodations 
for the two races. Plessy v. Ferguson, 163 U. S. 537. 

3. That the provision of § 7, above quoted, relating to 
sleeping cars, dining cars and chair cars did not offend 
against the Fourteenth Amendment as these cars were, 
comparatively speaking, luxuries, and that it was com- 
petent for the legislature to take into consideration the 
limited demand for such accommodations by the one race, 
as compared with the demand on the part of the other. 

4. That in determining the validity of the statute the 
doctrine that an act although ‘fair on its face’ might 
be so unequally and oppressively administered by the 
public authorities as to amount to an unconstitutional 
discrimination by the State itself (Yick Wo v. Hopkins, 118 
U. S. 356, 373) was not applicable, as there was no basis 
in the present case for holding that any discriminations by 
carriers which were unauthorized by the statute were 
practised under state authority. 

5. That the act, in the absence of a different construc- 
tion by the state court, must be construed as applying to 
transportation exclusively intrastate and hence did not 
contravene the commerce clause of the Federal Constitu- 
tion. Louisville &c. Ry. Co. v. Mississippi, 133 U. S. 
587, 590; Chesapeake & Ohio Ry. Co. v. Kentucky, 179 
U. S. 388, 391; Chiles v. Chesapeake & Ohio Ry. Co., 218 
U. 8. 71. 

6. That with respect to the existence of discrimina- 
tions the allegations of the bill were too vague and uncer- 
tain to entitle the complainants to a decree. 

In view of the decisions of this court above cited, there 
i8 no reason to doubt the correctness of the first, second, 
fourth and fifth of these conclusions. 

With the third, relating to §7 of the statute, we are 
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unable to agree. It is not questioned that the meaning of 
this clause is that the carriers may provide sleeping cars, 
dining cars and chair cars exclusively for white persons 
and provide no similar accommodations for negroes. The 
reasoning is that there may not be enough persons of 
African descent seeking these accommodations to warrant 
the outlay in providing them. Thus, the Attorney Gen- 
eral of the State, in the brief filed by him in support of the 
law, urges that ‘‘the plaintiffs must show that their own 
travel is in such quantity and of such kind as to actually 
afford the roads the same profits, not per man, but per 
car, as does the white traffic, or, sufficient profit to justify 
the furnishing of the facility, and that in such case they 
are not supplied with separate cars containing the same. 
This they have not attempted. What vexes the plain- 
tiffs is the limited market value they offer for such ac- 
commodations. Defendants are not by law compelled 
to furnish chair cars, diners nor sleepers, except when the 
market offered reasonably demands the facility.’’ And 
in the brief of counsel for the appellees, it is stated that 
the members of the legislature ‘‘ were undoubtedly familiar 
with the character and extent of travel of persons of 
African descent in the State of Oklahoma and were of the 
opinion that there was no substantial demand for Pull- 
man car and dining car service for persons of the African 
race in the intrastate travel’’ in that State. 

This argument with respect to volume of traffic seems 
to us to be without merit. It makes the constitutional 
right depend upon the number of persons who may be 
discriminated against, whereas the essence of the consti- 
tutional right is that it is a personal one. Whether or 
not particular facilities shall be provided may doubtless 
be conditioned upon there being a reasonable demand 
therefor, but, if facilities are provided, substantial equality 
of treatment of persons traveling under like conditions 
cannot be refused. It is the individual who is entitled tv 
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the equal protection of the laws, and if he is denied by a 
common carrier, acting in the matter under the authority 
of a state law, a facility or convenience in the course of his 
journey which under substantially the same circumstances 
is furnished to another traveler, he may properly com- 
plain that his constitutional privilege has been invaded. 

There is, however, an insuperable obstacle to the 
granting of the relief sought by this bill. It was filed, as 
we have seen, by five persons against five railroad corpora- 
tions to restrain them from complying with the state 
statute. The suit had been brought before the law went 
into effect and this amended bill was filed very shortly 
after. It contains some general allegations as to discrimi- 
nations in the supply of facilities and as to the hardships 
which will ensue. It states that there will be ‘a multi- 
plicity of suits,’ there being at least ‘fifty thousand per- 
sons of the negro race in the State of Oklahoma’ who will 
be injured and deprived of their civil rights. But we are 
dealing here with the case of the complainants, and 
nothing is shown to entitle them to an injunction. It is 
an elementary principle that, in order to justify the grant- 
ing of this extraordinary relief, the complainant’s need 
of it, and the absence of an adequate remedy at law, must 
clearly appear. The complainant cannot succeed because 
someone else may be hurt. Nor does it make any differ- 
ence that other persons, who may be injured are persons 
of the same race or occupation. It is the fact, clearly 
established, of injury to the complainant—not to others— 
which justifies judicial intervention. Williams. Hagood, 
98 U.S. 72, 74, 75; Virginia Coupon Cases, 114 U. S. 325, 
328, 329; Tyler v. Judges, 179 U. S. 405, 406; Turpin v. 
Lemon, 187 U.S. 51, 60; Davis & Farnum v. Los Angeles, 
189 U. S. 207, 220; Hooker v. Burr, 194 U. S. 415, 419; 
Brazton County Court v. West Virginia, 208 U. S. 192, 
197; Collins v. Texas, 223 U. S. 288, 295, 296. 

The allegations of the amended bill, so far as they pur- 
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port to show discriminations in the conduct of these car- 
riers, are these: 

‘‘That notwithstanding the terms of said Act of Con- 
gress and of the Constitution of the State of Oklahoma, 
the said above named defendants and each of them are 
making distinctions in the civil rights of your orators 
and of all other persons of the negro race and persons of 
the white race in the conduct and operation of its trains 
and passenger service in the State of Oklahoma, in this, 
to wit: that equal comforts, conveniences and accommoda- 
tions will not be provided for your orators and other 
persons of the negro race; that said passenger coaches 
are not constructed or maintained so as to enable persons 
of the negro race to be provided with separate and equal 
toilet and waiting rooms for male and female passengers 
of said negro race, nor have equal smoking car accommo- 
dations, nor separate and equal chair cars, sleeping cars 
and dining car accommodations by providing for your 
orators and other persons of the negro race who may be- 
come passengers on said railroad, that separate waiting 
rooms with equal comforts and conveniences have been 
or are bound to be constructed by said defendants and 
each of them for your orators and other persons of the 
negro race desiring to become passengers on said railroad, 
and that said orators are not being and will not be pro- 
vided with equal accommodations with the white race 
under the provisions of said act.” 

We agree with the court below that these allegations 
are altugether too vague and indefinite to warrant the 
relief sought by these complainants. It is not alleged that 
any one of the complainants has ever traveled on any one 
of the five railroads, or has ever requested transportation 
on any of them; or that any one of the complainants has 
ever requested that accommodations be furnished to him 
in any sleeping cars, dining cars or chair cars; or that 
any of these five companies has ever notified any one of 
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these complainants that such accommodations would net 
be furnished to him, when furnished to others, upon rea- 
sonable request and payment of the customary charge. 
Nor is there anything to show that in case any of these 
complainants offers himself as a passenger on any of these 
roads and is refused accommodations equal to those af- 
forded to others on a like journey, he will not have an 
adequate remedy at law. The desire to obtain a sweeping 
injunction cannot be accepted as a substitute for com- 
pliance with the general rule that the complainant must 
present facts sufficient to show that his individual need 
requires the remedy for which he asks. The bill is wholly 
destitute of any sufficient ground for injunction and un- 
less we are to ignore settled principles governing equitable 
relief, the decree must be affirmed. 

Decree affirmed. 


Mr. Caer Justice WHITE, Mr. Justice Houmes, 
Mr. Justice LAMAR and Mr. Justice McREYNOLDS con- 
cur in the result. 





LOUISIANA RAILWAY & NAVIGATION COMPANY 
v. BEHRMAN, MAYOR OF THB CITY OF NEW 
ORLEANS. 


ERROR TO THE SUPREME COURT OF THE STATE OF LOUISIANA. 
No. 49. Argued November 4, 5, 1914.—Decided November 30, 1914. 


While the jurisdiction of this court under § 237, Judicial Code, may not 
attach where the state court gave no effect to the state enactment 
claimed to have impaired the obligation of a contract, where the 
State does give effect to later legislation which does impair the obliga- 
tion of a contract, if one exists, this court has jurisdiction to, and 
must, determine for itself whether there is an existing contract, even 
though the state court may have put its decision upon the ground 
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GUINN AND BEAL v. UNITED STATES. 


(238 U.S. 347 (1914)) 


CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR 
THE EIGHTH CIRCUIT. 


No. 96. Argued October 17, 1913.—Decided June 21, 1915. 


The so-called Grandfather Clause of the amendment to the constitu. 
tion of Oklahorna of 1910 is void because it violates the Fifteenth 
Amendment to the Constitution of the United States. 

The Grandfather Clause being unconstitutional and not being separable 
from the remainder of the amendment to the constitution of Okla- 
homa of 1910, that amendment as a whole is invalid. 

The Fifteenth Amendment does not, in a general sense, take from the 
States the power over suffrage possessed by the States from the be- 
ginning, but it does restrict the power of the United States or the 
States to abridge or deny the right of a citizen of the United States 
to vote on account of race, color or previous condition of servitude. 

While the Fifteenth Amendment gives no right of suffrage, as its com- 
mand is self-executing, rights of suffrage may be enjoyed by reason 
of the striking out of discriminations against the exercise of the 
right. 

A provision in a state constitution recurring to conditions existing be- 
fore the adoption of the Fifteenth Amendment and the continuance 
of which couditions that amendment prohibited, and making those 
conditions the test of the right to the suffrage is in conflict with, 
and void under, the Fifteenth Amendment. 

The establishment of a literacy test for exercising the suffrage is an 
exercise by the State of a lawful power vested in it not subject to 
the supervision of the Federal courts. 

Whether a provision in a suffrage statute may be valid under the Fed- 
eral Constitution, if it is so connected with other provisions that 
are invalid, as to make the whole statute unconstitutional, is a ques- 
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tion of state law, but in the absence of any decision by the state 
court, this court may, in a case coming from the Federal courts, de- 
termine it for itself. 

The suffrage and literacy tests in the amendment of 1910 to the con- 
stitution of Oklahoma are so connected with each other that the 
unconstitutionality of the former renders the whole amendment 
invalid. 


Tue facts, which involve the constitutionality under 
the Fifteenth Amendment of the Constitution of the 
United States of the suffrage amendment to the consti- 
tution of Oklahoma, known as the Grandfather Clause, and 
the responsibility of election officers under § 5508, Rev. 
Stat., and § 19 of the Penal Code for preventing people 
from voting who have the right to vote, are stated in the 
opinion. 


Mr. Joseph W. Bailey, with whom Mr. C. B. Stuart, 
Mr. A. C. Cruce, Mr. W. A. Ledbetter, Mr. Norman Has- 
kell and Mr. C. G. Hornor were on the brief, for plaintiffs 
in error: 

Determination of the constitutionality of the Grand- 
father Clause in the Oklahoma constitution, not being 
necessary to a full solution of this case, this court will 
not pass upon the constitutionality of such provision. 
Atwater v. Hassett, 111 Pac. Rep. 802; Bishop on Stat. 
Crime, §§ 805-806; Braxton County v. West Virginia, 
208 U.S. 192; Burns v. State, 12 Wisconsin, 519; Devard v. 
Hoffman, 18 Maryland, 479; Liverpool Co. v. Immigra- 
tion Commissioners, 113 U. S. 39; Mo., Kans. & Tez. 
Ry. v. Ferris, 179 U.S. 606; §§ 19, 20, Penal Code; § 5508, 
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Rev. Stats. (§ 19, Penal Code); Smith v. Indiana, 191 U, _ Tl 
S. 139; Cruce v. Cease, 114 Pac. Rep. 251; New Orleans vote 
Canal Co. v. Heard, 47 La. Ann. 1679. of se 
As to the nature of suffrage, see Jameson on Const. 7 
Conventions, § 336. to s 
Suffrage in the States of the American Union is not . pot: 
controlled or affected by the Fourteenth Amendment T 
to the Constitution of the United States. Blaine’s Twenty ame! 
Years in Congress; Brannon’s Fourteenth Amendment, beca 


77; Coffield v. Coryell, 4 Wash. C. C. 371; Miller’s Lectures prev 
on Const., 661; Minor v. Happersett, 21 Wall. 162; ° In 


Slaughter House Cases, 16 Wall. 36; Strauder v. West 219 
Virginia, 100 U.S. 303; 1 Willoughby’s Constitution, 534: Ins. 
2 Id. 483; 5 Woodrow Wilson’s Hist. Am. People. State 
The Grandfather Clause does not violate the Fifteenth Smit 
Amendment to the Constitution of the United States. ~ 113 
Atwater v. Hassett, 111 Pac. Rep. 802; Dred Scott Case, liam 
19 How. 393; Dodge v. Woolsey, 18 How. 371; Fair- 118 
banks v. United States, 181 U. 8. 286; Fletcher v. Peck, 
6 Cranch, 87; Mills v. Green, 67 Fed. Rep. 818; Mills v. M 
Green, 69 Fed. Rep. 852; Mitchell v. Lippencott, 2 Woods, _ Tl 
372; McClure v. Owen, 26 Iowa, 253; McCreary v. United App 
States, 195 U. S. 27; Pope v. Williams, 193 U. S. 621; disp 
Southern R. R. v. Orton, 6 Sawyer, 32 Fed. Rep. 478; Tl 
State v. Grand Trunk R. R., 3 Fed. Rep. 889; Stimson’s cour 
Fed. & State Const. 224; United States v. Reece,92 U.S. , tot 
214; United States v. Cruickshank, 92 U. S. 542; United beca 
Slules v. Anthony, 11 Blatchf. 205; United States v. Des Tl 
Moines, 142 U. S. 545; Webster v. Cooper, 14 How. 488; refer 
Williams v. Mississippi, 170 U.S. 214; Yick Wo v. Hopkins, negr 
118 U.S. 356. - of r: 
Even though the exemption privilege provided in the impl 
Grandfather Law may be invalid, yet, the body of the Tl 
law may be permitted to stand. Albany v. Stanley, 105 frequ 


U.s. 305; Trade Mark Cases, 100 U.S. 82; Little Rock &e. Colle 
Ry. v. Worthen, 120 U.S. 97. »  §. 2 
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The exception does not deny or abridge the right to 
yote on account of race, color, or previous condition 
of servitude. 

The purpose and motive which moved the legislature 
to submit and the people to adopt the amendment are 
not subject to judicial inquiry. 

The exception which is challenged as vitiating the entire 
amendment, even if open to judicial inquiry, is valid, 
because it applies without distinction of race, color, or 
previous condition of servitude. 

In support of these contentions, see Bailey v. Alabama, 
219 U. S. 219; Cruce v. Cease, 28 Oklahoma, 271; Home 
Ins. Co. v. New York, 134 U.S. 594; McCray v. United 
States, 195 U. S. 27; Ratcliffe v. Beal, 20 So. Rep. 865; 
Smith v. Indiana, 191 U. S. 138; Soon Hing v. Crowley, 
113 U. S. 703; United States v. Reese, 92 U. S. 214; Wil- 
liams v. Mississippi, 170 U. S. 213; Yick Wo v. Hopkins, 
118 U. S. 356. 


Mr. Solicitor General Davis for the United States: 

The questions propounded by the Circuit Court of 
Appeals are raised by the facts as certified and are in- 
dispensable to a determination of the cause. 

The answer to the second question propounded by the 
court, is that the Grandfather Clause of the amendment 
to the constitution of Oklahoma of the year 1910 is void 
because it violates the Fifteenth Amendment. 

The so-called Grandfather Clause incorporates by 
reference the laws of those States which in terms excluded 
negroes from the franchise on January 1, 1866, because 
of race, color, or condition of servitude, and so itself 
impliedly excludes them for the same reason. 

The doctrine of incorporation by reference has been 
frequently enunciated and applied. Bank for Savings v. 
Collector, 3 Wall. 495; Donnelly v. United States, 228 U. 
8S. 243; Ex parte Crow Dog, 109 U. S. 556; In re Heath, 
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144 U.S. 92; In re Hohorst, 150 U.S. 653; United States y. 
Le Bris, 121 U. 8. 278; Viterbo v. Friedlander, 120 U. §. 
707. See also: Endlich, Interp. Stats., § 492; Potter’s 
Dwarris, pp. 190-192, 218; Sutherland, Statutes, 2d ed., 
§ 405. 

What is implied in a statute is as much a part of it 
as what is expressed. Gelpcke v. Dubuque, 1 Wall. 175, 
220; United States v. Babbit, 1 Black, 55, 61; Wilson 
County v. Third Nat. Bank, 103 U. 8. 770, 778. 

Whether at a given time a man was entitled to vote 
is a mixed question of law and fact, to be resolved only 
by consulting the law fixing the qualifications for suffrage 
and then the facts as to his possession of those qualifica- 
tions. 

While the Fifteenth Amendment did not confer the 
right of suffrage upon anyone, it did confer upon citizens 
of the United States from and after the date of its ratifi- 
cation the right not to be discriminated against in the 
exercise of the elective franchise on account of race, 
color, or previous condition of servitude. United States v. 
Reese, 92 U.S. 214; United States v. Cruikshank, 92 U.S. 
542. 

In all cases where the former slave-holding States had 
not removed from their constitutions the word ‘‘ white” 
as a qualification for voting, the Fifteenth Amendment 
did in effect confer upon the negro the right to vote, be- 
cause, being paramount to the state law, it annulled 
the discriminating word ‘‘white”’ and thus left him in the 
enjoyment of the same right as white persons. Ez parte 
Yarbrough, 110 U.S. 651; Neal v. Delaware, 103 U.S. 370. 

If, therefore, the date fixed in the Grandfather Clause 
had been the year 1871—after the adoption of the Fif- 
teenth Amendment—instead of the year 1866, the con- 
stitutions and laws to which it referred, and which were 
by such reference made a part of it, would have been 
already purged of the vice of racial discrimination, and 
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the amendment itself would have been likewise free from 
it. To reflect upon the change which would be wrought 
in the meaning of this Grandfather Clause by the sub- 
stitution of the year 1871 for the year 1866 is to be con- 
firmed in the conviction of its utter invalidity. 

The necessary effect and operation of the Grandfather 
Clause is to exclude practically all illiterate negroes and 
practically no illiterate white men, and from this its un- 
constitutional purpose may legitimately be inferred. 

The census statistics show that the proportion of negroes 
qualified under the test imposed by the Grandfather 
Clause is as inconsiderable as the proportion of whites 
thereby disqualified. 

In practical operation the amendment inevitably 
discriminates between the class of illiterate whites and 
illiterate blacks as a class, to the overwhelming disad- 
vantage of the latter. 

The necessary effect and operation of a state statute 
or constitutional amendment may be considered in de- 
termining its validity under the Federal Constitution. 
Bailey v. Alabama, 219 U. S. 219; Ho Ah Kow v. Nunan, 
5 Sawyer, 552; Home Insurance Co. v. New York, 134 
U. S. 594, 598; Yick Wo v. Hopkins, 118 U. S. 356. See 
also: Brimmer v. Rebman, 138 U. S. 78, 82; Chy Lung v. 
Freeman, 92 U. S. 275, 278; Dobbins v. Los Angeles, 195 
U. S. 223, 240; Henderson v. Mayor of N. Y., 92 U.S. 259, 
268; Lochner v. New York, 198 U. S. 45, 64; McCray v. 
United States, 195 U. S. 27, 60. See also: Mazwell v. 
Dow, 176 U. S. 581; Minnesota v. Barber, 136 U. S. 313, 
319; Missour: v. Lewis, 101 U. S. 22, 32; Quong Wing v. 
Kirkendall, 223 U.S. 59, 63. Distinguishing—Barbier v. 
Connolly, 113 U. S. 27; Soon Hing v. Crowley, 113 U. S. 
703; and Williams v. Mississippi, 170 U. S. 213. 

The answer to the first question propounded by the court 
is that the Grandfather Clause being in violation of the 
Fifteenth Amendment and void, the amendment of 1910 
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to the constitution of Oklahoma as a whole is likewise ipn- 
valid. The unconstitutional portion of the amendment 
is not separable from the remainder. Connolly v. Union 
Sewer Pipe Co., 184 U. S. 540, 564-565; Reagan v. Far- 
mers’ Loan & Trust Co., 154 U. S. 362, 395. 

The first question certified by the Circuit Court of 
Appeals should be answered in the negative; the second 
question in the affirmative. 


Mr. Moorfield Storey for the National Association for 
the Advancement of Colored People: 

All discriminations respecting the right to vote on 
account of color are unconstitutional. 

Whether the Oklahoma amendment constitutes such 
a discrimination is to be determined by its purpose and 
effect, and not by its phraseology alone. 

The undoubted purpose and effect of the amendment 
is to discriminate against colored voters. Anderson v. 


Myers, 182 Fed. Rep. 223; Bailey v. Alabama, 219 U.S. , 


219; Brimmer v. Rebman, 138 U. S. 78; Collins v. New 
Hampshire, 171 U. 8. 30; Chy Lung v. Freeman, 92 U.S. 
275; Galveston &c. Ry. v. Texas, 210 U. S. 217; Giles v. 
Harris, 189 U. 8. 475; Giles v. Teasley, 193 U. S. 146; 


Graver v. Faurot, 162 U. S. 485; Hannibal & St. Jo. R.R. 


v. Husen, 95 U. S. 465; Henderson v. Mayor of New York, 
92 U.S. 259; Lochner v. New York, 198 U.S. 45; Maynard 
v. Hecht, 151 U. 8S. 324; Minnesota v. Barber, 136 U.S. 
313; Mobile v. Watson, 116 U. S. 289; New Hampshire v. 
Louisiana, 108 U. 8. 76; People v. Albertson, 55 N. Y. 50; 
People v. Compagnie Générale, 107 U. S. 59; Postal Tel.- 
Cable v. Taylor, 192 U. 8S. 64; Schollenberger v. Penn- 
sylvania, 171 U.S. 1; Scott v. Donald, 165 U.S. 58; Smith v. 


St. Louis & So. W. Ry., 181 U. S. 248; State v. Jones, | 


66 Ohio St. 453; Strauder v. West Virginia, 100 U. S. 
303; Voight v. Wright, 141 U.S. 62; Williams v. Missis- 
sippi, 170 U. 8. 213; Ex parte Yarbrough, 110 U. S. 651. 
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Mr. J. H. Adriaans filed a brief as amicus curie. 


Mr. John H. Burford and Mr. John Embry filed a brief 
as amici curve. 


Mr. CuiEF Justice Waits delivered the opinion of the 
court. 


This case is before us on a certificate drawn by the 
court below as the basis of two questions which are sub- 
mitted for our solution in order to enable the court cor- 
rectly to decide issues in a case which it has under con- 
sideration. ‘Those issues arose from an indictment and 
conviction of certain election officers of the State of 
Oklahoma (the plaintiffs in error) of the crime of having 
conspired unlawfully, wilfully and fraudulently to deprive 
certain negro citizens, on account of their race and color, 
of a right to vote at a general election held in that State 
in 1910, they being entitled to vote under the state law 
and which right was secured to them by the Fifteenth 
Amendment to the Constitution of the United States. 
The prosecution was directly concerned with § 5508, 
Rev. Stat., now § 19 of the Penal Code which is as fol- 
lows: 

“Tf two or more persons conspire to injure, oppress, 
threaten, or intimidate any citizen in the free exercise or 
enjoyment of any right or privilege secured to him by the 
Constitution or laws of the United States, or because of 
his having so exercised the same, or if two or more persons 
go in disguise on the highway, or on the premises of an- 
other, with intent to prevent or hinder his free exercise or 
enjoyment of any right or privilege so secured, they shall 
be fined not more than five thousand dollars and impris- 
oned not more than ten years, and shall, moreover, be 
thereafter ineligible to any office, or place of honor, profit, 
or trust created by the Constitution or laws of the United 
States.”’ 





CIVIL RIGHTS—1959 





We concentrate and state from the certificate only 
matters which we deem essential to dispose of the ques. 
tions asked. 

Suffrage in Oklahoma was regulated by § 1, Article ITI of 
the Constitution under which the State was admitted into 
the Union. Shortly after the admission there was sub- 
mitted an amendment to the Constitution making 4 
radical change in that article which was adopted prior 
to November 8, 1910. At an election for members of 
Congress which followed the adoption of this Amendment 
certain election officers in enforcing its provisions refused 
to allow certain negro citizens to vote who were clearly 
entitled to vote under the provision of the Constitution 
under which the State was admitted, that is, before the 
amendment, and who, it is equally clear, were not entitled 
to vote under the provision of the suffrage amendment if 
that amendment governed. The persons so excluded 
based their claim of right to vote upon the original Con- 


stitution and upon the assertion that the suffrage amend- | 


ment was void because in conflict with the prohibitions of 
the Fifteenth Amendment and therefore afforded no basis 
for denying them the right guaranteed and protected by 
that Amendment. And upon the assumption that this 


claim was justified and that the election officers had vio- | 


lated the Fifteenth Amendment in denying the right to 
vote, this prosecution, as we have said, was commenced. 
At the trial the court instructed that by the Fifteenth 


Amendment the States were prohibited from discriminat- _ 


ing as to suffrage because of race, color, or previous condi- 
tion of servitude and that Congress in pursuance of the 
authority which was conferred upon it by the very terms 
of the Amendment to enforce its provisions had enacted 
the following (Rev. Stat., § 2004): 

‘All citizens of the United States who are otherwise 
qualified by law to vote at any election by the people of any 
State, Territory, district, . . . municipality, ... o 
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other territorial subdivision, shall be entitled and allowed 
to vote at all such elections, without distinction of race, 
color, or previous condition of servitude; any constitu- 
tion, law, custom, usage, or regulation of any State or 
Territory, or by or under its authority, to the contrary 
notwithstanding.”’ 

It then instructed as follows: 

“The State amendment which imposes the test of read- 
ing and writing any section of the State constitution as a 
condition to voting to persons not on or prior to January 1, 
1866, entitled to vote under some form of government, or 
then resident in some foreign nation, or a lineal descendant 
of such person, is not valid, but you may consider it in so 
far as it was in good faith relied and acted upon by the 
defendants in ascertaining their intent and motive. If 
you believe from the evidence that the defendants formed 
a common design and codperated in denying the colored 
voters of Union Township precinct, or any of them. en- 
titled to vote, the privilege of voting, but this was due to a 
mistaken belief sincerely entertained by the defendants 
as to the qualifications of the voters—that is, if the motive 
actuating the defendants was honest, and_they simply 
erred in the conception of their duty—then the criminal 
intent requisite to their guilt is wanting and they cannot be 
convicted. On the other hand, if they knew or believed 
these colored persons were entitled to vote, and their pur- 
pose was to unfairly and fraudulently deny the right of 
suffrage to them, or any of them entitled thereto, on ac- 
count of their race and color, then their purpose was a 
corrupt one, and they cannot be shielded by their official 
positions.”’ 

The questions which the court below asks are these: 

“1. Was the amendment to the constitution of Okla- 
homa, heretofore set forth, valid? 

“2. Was that amendment void in so far as it attempted 
todebar from the right or privilege of voting for a qualified 
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candidate for a Member of Congress in Oklahoma, unless 
they were able to read and write any section of the con- 
stitution of Oklahoma, negro citizens of the United States 
who were otherwise qualified to vote for a qualified can- 
didate for a Member of Congress in that State, but who 
were not, and none of whose lineal ancestors was, entitled 
to vote under any form of government on January 1, 
1866, or at any time prior thereto, because they were then 
slaves?’”’ 

As these questions obviously relate to the provisions 
concerning suffrage in the original constitution and the 
amendment to those provisions which forms the basis of 
the controversy, we state the text of both. The original 
clause so far as material was this: 

‘The qualified electors of the State shall be male cit- 
izens of the United States, male citizens of the State, and 
male persons of Indian descent native of the United States, 
who are over the age of twenty-one years, who have re- 


sided in the State one year, in the county six months, and | 


in the election precinct thirty days, next preceding the 
election at which any such elector offers to vote.”’ 

And this is the amendment: 

‘‘No person shall be registered as an elector of this 


State or be allowed to vote in any election herein, unless ' 


he be able to read and write any section of the constitu- 
tion of the State of Oklahoma; but no person who was, on 
January 1, 1866, or at any time prior thereto, entitled to 
vote under any form of government, or who at that time 


resided in some foreign nation, and no lineal descendant | 


of such person, shall be denied the right to register and 
vote because of his inability to so read and write sections of 
such constitution. Precinct election inspectors having in 


charge the registration of electors shall enforce the provi | 


sions of this section at the time of registration, provided 
registration be required. Should registration be dispensed 
with, the provisions of this section shall be enforced by the 
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precinct election officer when electors apply for ballots to 
vote.” 

Considering the questions in the light of the text of the 
suffrage amendment it is apparent that they are twofold 
because of the twofold character of the provisions as to 
suffrage which the amendment contains. The first ques- 
tion is concerned with that provision of the amendment 
which fixes a standard by which the right to vote is given 
upon conditions existing on January 1, 1866, and relieves 
those coming within that standard from the standard 
based on a literacy test which is established by the other 
provision of the amendment. The second question asks as 
to the validity of the literacy test and how far, if intrin- 
sically valid, it would continue to exist and be operative 
in the event the standard based upon January 1, 1866, 
should be held to be illegal as violative of the Fifteenth 
Amendment. 

To avoid that which is unnecessary let us at once con- 
sider and sift the propositions of the United States on the 
one hand and of the plaintiffs in error on the other, in 
order to reach with precision the real and final question 
to be considered. The United States insists that the 
provision of the amendment which fixes a standard based 
upon January 1, 1866, is repugnant to the prohibitions of 
the Fifteenth Amendment because in substance and effect 
that provision, if not an express, is certainly an open re- 
pudiation of the Fifteenth Amendment and hence the 
provision in question was stricken with nullity in its 
inception by the self-operative force of the Amendment, 
and as the result of the same power was at all subsequent 
times devoid of any vitality whatever. 

For the plaintiffs in error on the other hand it is said the 
States have the power to fix standards for suffrage and that 
power was not taken away by the Fifteenth Amendment 
but only limited to the extent of the prohibitions which 
that Amendment established. This being true, as the 
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standard fixed does not in terms make any discrimination 
on account of race, color, or previous condition of servi. 
tude, since all, whether negro or white, who come within 
its requirements enjoy the privilege of voting, there is no 
ground upon which to rest the contention that the provi- 
sion violates the Fifteenth Amendment. This, it is in. 
sisted, must be the case unless it is intended to expressly 
deny the State’s right to provide a standard for suffrage, 
or what is equivalent thereto, to assert: a, that the judg. 
ment of the State exercised in the exertion of that power 
is subject to Federal judicial review or supervision, or b, 
that it may be questioned and be brought within the 
prohibitions of the Amendment by attributing to the leg. 
islative authority an occult motive to violate the Amend- 
ment or by assuming that an exercise of the otherwise 
lawful power may be invalidated because of conchusions 
concerning its operation in practical execution and regult- 
ing discrimination arising therefrom, albeit such discrimi- 


nation was not expressed in the standard fixed or fairly | 


to be implied but simply arose from inequalities naturally 
inhering in those who must come within the standard 
in order to enjoy the right to vote. 

On the other hand the United States denies the rele. 


vancy of these contentions. It says state power to provide | 


for suffrage is not disputed, although, of course, the au 
thority of the Fifteenth Amendment and the limit on 
that power which it imposes is insisted upon. Hence, 
no assertion denying the right of a State to exert judg- 


ment and discretion in fixing the qualification of suffrage ' 


is advanced and no right to question the motive of the 
State in establishing a standard as to such subjects under 
such circumstances or to review or supervise the same 
is relied upon and no power to destroy an otherwise valid 
exertion of authority upon the mere ultimate operation 
of the power exercised is asserted. And applying these 
principles to the very case in hand the argument of the 
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Government in substance says: No question is raised by 
the Government concerning the validity of the literacy 
test provided for in the amendment under consideration 
as an independent standard since the conclusion is plain 
that that test rests on the exercise of state judgment and 
therefore cannot be here assailed either by disregarding 
the State’s power to judge on the subject or by testing its 
motive in enacting the provision. The real question in- 
volved, so the argument of the Government insists, is the 
repugnancy of the standard which the amendment makes, 
based upon the conditions existing on January 1, 1866, 
because on its face and inherently considering the sub- 
stance of things, that standard is a mere denial of the 
restrictions imposed by the prohibitions of the Fifteenth 
Amendment and by necessary result re-creates and per- 
petuates the very conditions which the Amendment was 
intended to destroy. From this it is urged that no legit- 
imate discretion could have entered into the fixing of 
such standard which involved only the determination to 
directly set at naught or by indirection avoid the com- 
mands of the Amendment. And it is insisted that nothing 
contrary to these propositions is involved in the conten- 
tion of the Government that if the standard which the 
suffrage amendment fixes based upon the conditions ex- 
isting on January 1, 1866, be found to be void for the 
reasons urged, the other and literacy test is also void, 
since that contention rests, not upon any assertion on the 
part of the Government of any abstract repugnancy of 
the literacy test to the prohibitions of the Fifteenth 
Amendment, but upon the relation between that test 
and the other as formulated in the suffrage amendment 
and the inevitable result which it is deemed must follow 
from holding it to be void if the other is so declared 
to be. 

Looking comprehensively at these contentions of the 
parties it plainly results that the conflict between them is 
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much narrower than it would seem to be because the 
premise which the arguments of the plaintiffs in error 
attribute to the propositions of the United States is by 
it denied. On the very face of things it is clear that the 
United States disclaims the gloss put upon its contentions 
by limiting them to the propositions which we have hitherto 
pointed out, since it rests the contentions which it makes 
as to the assailed provision of the suffrage amendment 
solely upon the ground that it involves an unmistakable, 
although it may be a somewhat disguised, refusal to give 
effect to the prohibitions of the Fifteenth Amendment 
by creating a standard which it is repeated but calls 
to life the very conditions which that Amendment was 
adopted to destroy and which it had destroyed. 

The questions then are: (1) Giving to the propositions 
of the Government the interpretation which the Govern- 
ment puts upon them and assuming that the suffrage 
provision has the significance which the Government 


assumes it to have, is that provision as a matter of law | 


repugnant to the Fifteenth Amendment? which leads 
us of course to consider the operation and effect of the 
Fifteenth Amendment. (2) If yes, has the assailed 
amendment in so far as it fixes a standard for voting as 


of January 1, 1866, the meaning which the Government — 


attributes to it? which leads us to analyze and interpret 
that provision of the amendment. (3) If the investi- 
gation as to the two prior subjects establishes that the 


standard fixed as of January 1, 1866, is void, what if any 


effect does that conclusion have upon the literacy standard 
otherwise established by the amendment? which involves 
determining whether that standard, if legal, may sur- 
vive the recognition of the fact that the other or 1866 


standard has not and never had any legal existence. Let , 


us consider these subjects under separate headings. 
1. The operation and effect of the Fifteenth Amendmeni. 
This is its text: 
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“Section 1. The right of citizens of the United States 
to vote shall not be denied or abridged by the United 
States or by any State on account of race, color, or previous 
condition of servitude. 

“Section 2. The Congress shall have power to enforce 
this article by appropriate legislation.” 

(a) Beyond doubt the Amendment does not take away 
from the state governments in a general sense the power 
over suffrage which has belonged to those governments 
from the beginning and without the possession of which 
power the whole fabric upon which the division of state 
and national authority under the Constitution and the 
organization of both governments rest would be without 
support and both the authority of the nation and the 
State would fall to the ground. In fact, the very com- 
mand of the Amendment recognizes the possession of the 
general power by the State, since the Amendment seeks 
to regulate its exercise as to the particular subject with 
which it deals. 

(b) But it is equally beyond the possibility of question 
that the Amendment in express terms restricts the power 
of the United States or the States to abridge or deny the 
right of a citizen of the United States to vote on account 
of race, color or previous condition of servitude. The 
restriction is coincident with the power and prevents its 
exertion in disregard of the command of the Amendment. 
But while this is true, it is true also that the Amendment 
does not change, modify or deprive the States of their full 
power as to suffrage except of course as to the subject with 
which the Amendment deals and to the extent that 
obedience to its command is necessary. Thus the au- 
thority over suffrage which the States possess and the 
limitation which the Amendment imposes are céordinate 
and one may not destroy the other without bringing about 
the destruction of both. 

(c) While ‘in the true sense, therefore, the Amendment 
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gives no right of suffrage, it was long ago recognized that 
in operation its prohibition might measurably have that 
effect; that is to say, that as the command of the Amend- 
ment was self-executing and reached without legislative 
action the conditions of discrimination against which it 
was aimed, the result might arise that as a consequence of 
the striking down of a discriminating clause a right of 
suffrage would be enjoyed by reason of the generic char- 


acter of the provision which would remain after the dis. | 


crimination was stricken out. Ez parte Yarbrough, 110 
U. 8S. 651; Neal v. Delaware, 103 U. S. 370. A familiar 
illustration of this doctrine resulted from the effect of 
the adoption of the Amendment on state constitutions in 
which at the time of the adoption of the Amendment the 
right of suffrage was conferred on all white male citizens, 
since by the inherent power of the Amendment the word 
white disappeared and therefore all male citizens without 
discrimination on account of race, color or previous con- 


dition of servitude came under the generic grant of suffrage , 


made by the State. 

With these principles before us how can there be room 
for any serious dispute concerning the repugnancy of the 
standard based upon January 1, 1866 (a date which pre 


ceded the adoption of the Fifteenth Amendment), if the | 


suffrage provision fixing that standard is susceptible of the 
significance which the Government attributes to it? In- 
deed, there seems no escape from the conclusion that to 
hold that there was even possibility for dispute on the 


subject would be but to declare that the Fifteenth Amend- ' 


ment not only had not the self-executing power which it 
has been recognized to have from the beginning, but that 
its provisions were wholly inoperative because susceptible 
of being rendered inapplicable by mere forms of expression 


embodying no exercise of judgment and resting upon no — 


discernible reason other than the purpose to disregard the 
prohibitions of the Amendment by creating a standard of 
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yoting which on its face was in substance but a revitaliza- 
tion of conditions which when they prevailed in the past 
had been destroyed by the self-operative force of the 
Amendment. 

2. The standard of January 1, 1866, fixed in the suffrage 
amendment and ils significance. 

The inquiry of course here is, Does the amendment as 
to the particular standard which this heading embraces 
involve the mere refusal to comply with the commands 
of the Fifteenth Amendment as previously stated? This 
leads us for the purpose of the analysis to recur to the 
text of the suffrage amendment. Its opening sentence 
fixes the literacy standard which is all-inclusive since it is 
general in its expression and contains no word of discrim- 
ination on account of race or color or any other reason. 
This however is immediately followed by the provisions 
creating the standard based upon the condition existing 
on January 1, 1866, and carving out those coming under 
that standard from the inclusion in the literacy test which 
would have controlled them but for the exclusion thus 
expressly provided for. The provision is this: 

“But no person who was, on January 1, 1866, or at any 
time prior thereto, entitled to vote under any form of 
government, or who at that time resided in some foreign 
nation, and no lineal descendant of such person, shall be 
denied the right to register and vote because of his inability 
to so read and write sections of such constitution.” 

We have difficulty in finding words to more clearly 
demonstrate the conviction we entertain that this stand- 
ard has the characteristics which the Government attrib- 
utes to it than does the mere statement of the text. It is 
true it contains no express words of an exclusion from the 
standard which it establishes of any person on account of 
race, color, or previous condition of servitude prohibited 
by the Fifteenth Amendment, but the standard itself 
inherently brings that result into existence since it is based 
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purely upon a period of time before the enactment of the 
Fifteenth Amendment and makes that period the cop. 
trolling and dominant test of the right of suffrage. Ip 


other words, we seek in vain for any ground which would ’ 


sustain any other interpretation but that the provision, 
recurring to the conditions existing before the Fifteenth 
Amendment was adopted and the continuance of which 
the Fifteenth Amendment prohibited, proposed by in sub. 


stance and effect lifting those conditions over to a period 


of time after the Amendment to make them the basis of 
the right to suffrage conferred in direct and positive dis. 
regard of the Fifteenth Amendment. And the same re 
sult, we are of opinion, is demonstrated by considering 
whether it is possible to discover any basis of reason for 
the standard thus fixed other than the purpose above 
stated. We say this because we are unable to discover 
how, unless the prohibitions of the Fifteenth Amendment 
were considered, the slightest reason was afforded for 


basing the classification upon a period of time prior to | 


the Fifteenth Amendment. Certainly it cannot be said 
that there was any peculiar necromancy in the time named 
which engendered attributes affecting the qualification to 
vote which would not exist at another and different period 
unless the Fifteenth Amendment was in view. 

While these considerations establish that the standard 
fixed on the basis of the 1866 test is void, they do not 
enable us to reply even to the first question asked by the 
court below, since to do so we must consider the literacy 


standard established by the suffrage amendment and the | 


possibility of its surviving the determination of the fact 
that the 1866 standard never took life since it was void 
from the beginning because of the operation upon it of the 


prohibitions of the Fifteenth Amendment. And this 


brings us to the last heading: 
3. The determination of the validity of the literacy test and 
the possibility of its surviving the disappearance of the 1866 
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standard with which it is associated in the suffrage amend- 
ment. 

No time need be spent on the question of the validity 
of the literacy test considered alone since as we have seen 
its establishment was but the exercise by the State of a 
lawful power vested in it not subject to our supervision, 
and indeed, its validity is admitted. Whether this test 
is so connected with the other one relating to the situation 
on January 1, 1866, that the invalidity of the latter re- 
quires the rejection of the former is really a question of 
state law, but in the absence of any decision on the sub- 
ject by the Supreme Court of the State, we must deter- 
mine it for ourselves. We are of opinion that neither forms 
of classification nor methods of enumeration should be 
made the basis of striking down a provision which was 
independently legal and therefore was lawfully enacted 
because of the removal of an illegal provision with which 
the legal provision or provisions may have been associated. 


| Westate what we hold to be the rule thus strongly because 


we are of opinion that on a subject like the one under 
consideration involving the establishment of a right whose 
exercise lies at the very basis of government a much more 
exacting standard is required than would ordinarily obtain 
where the influence of the declared unconstitutionality of 
one provision of a statute upon another and constitutional 
provision is required to be fixed. Of course, rigorous as is 
this rule and imperative as is the duty not to violate it, 
it does not mean that it applies in a case where it expressly 
appears that a contrary conclusion must be reached if 
the plain letter and necessary intendment of the provision 
under consideration so compels, or where such a result is 
rendered necessary because to follow the contrary course 
would give rise to such an extreme and anomalous situa- 
tion as would cause it to be impossible to conclude that it 
could have been upon any hypothesis whatever within 
the mind of the law-making power. 
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Does the general rule here govern or is the case con. 
trolled by one or the other of the exceptional conditions 
which we have just stated, is then the remaining question 
to be decided. Coming to solve it we are of opinion that 
by a consideration of the text of the suffrage amendment 
in so far as it deals with the literacy test and to the extent 
that it creates the standard based upon conditions existing 
on January 1, 1866, the case is taken out of the general rule 


and brought under the first of the exceptions stated. We 


say this because in our opinion the very language of the 
suffrage amendment expresses, not by implication nor 
by forms of classification nor by the order in which they 
are made, but by direct and positive language the com- 
mand that the persons embraced in the 1866 standard 
should not be under any conditions subjected to the lit- 
eracy test, a command which would be virtually set at 
naught if on the obliteration of the one standard by the 
force of the Fifteenth Amendment the other standard 
should be held to continue in force. 

The reasons previously stated dispose of the case and 
make it plain that it is our duty to answer the first ques- 
tion, No, and the second, Yes; but before we direct the 
entry of an order to that effect we come briefly to dispose 
of an issue the consideration of which we have hitherto 
postponed from a desire not to break the continuity of 
discussion as to the general and important subject before 


us. 
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In various forms of statement not challenging the in- 
structions given by the trial court concretely considered 
concerning the liability of the election officers for their 
official conduct, it is insisted that as in connection with 
the instructions the jury was charged that the suffrage 
amendment was unconstitutional because of its repug- 
nancy to the Fifteenth Amendment, therefore taken as a 
whole the charge was erroneous. But we are of opinion 
that this contention is without merit, especially in view 
of the doctrine long since settled concerning the self- 
executing power of the Fifteenth Amendment and of what 
we have held to be the nature and character of the suffrage 
amendment in question. The contention concerning the 
inapplicability of § 5508, Rev. Stat., now § 19 of the Penal 
Code, or of its repeal by implication, is fully answered 
by the ruling this day made in United States v. Mosley, 
No. 180, post, p. 383. 

We answer the first question, No, and the second ques- 
tion, Yes. 


And it will be so certified. 


Mr. Justice McREyYNoLDs took no part in the consid- 
eration and decision of this case. 





2398 CIVIL RIGHTS—1959 


CORRIGAN et AL. v. BUCKLEY. 


(271 U.S. 323 (1925)) 


APPEAL FROAML THE COURT OF APPEALS OF THE DISTRICT of 


— 


6. 


“J 


S- 


COLU MBIA, 


No. 104. Argued January 8, 1926.—Decided May 24, 1926. 


. This Court has no jurisdiction of an appeal from the Court of 


Appeals of the District of Columbia founded on alleged constitu. 
tional questions so unsubstantial as to be plainly without color oj 
merit and frivolous. P. 329. 


. The Fifth Amendment is a limitation upon the powers of the 


General Government and is not directed against individuals 
P. 330. 


. The Thirteenth Amendment denouncing slavery and involuntary 


servitude, that is, a condition of enforced compulsory service oj 
one to another, does not in other matters protect the individual 
rights of persons of the negro race. Jd, 


. The prohibitions of the Fourteenth Amendment have reference to 


state action exclusively, and not to any action of private ind- 
viduals. Individual invasion of individual rights is not the subject. 
matter of the Amendment. Td. 


. Not by any of these Amendments, nor by §§ 1977-1979 Rey, 


Stats., are private lot owners prohibited from entering into twenty: 
one year mutial covenants not to sell to any person of negro blood 
or race. P. 331. 

The contention that such an indenture is void as against publi 
policy does not involve the construction or application of the 
Constitution or draw in question the construction of the above: 
sections of the Revised Statutes; and therefore affords no basis 
for an appeal to this Court under § 250, Judicial Code, from a 
decree of the Court of Appeals of the District of Columbia.  P. 330, 
A contention, to constitute ground for appeal, should be raised by 
the petition for appeal and assignment of errors. P. 331. 


. Mere error of a court in a judgment entered after full hearing’ 


does not constitute a denial of due process of law. 7d. 


\ppeal from 55 App. D. C. 30; 299 Fed. 899; dismissed. 


APPEAL from a decree of the Court of Appeals of the 
District of Columbia, which affirmed a deerce of the) 
Supreme Court of the District in favor of Buckley in 4 
suit to enjoin the defendant Corrigan from selling a lot 
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in Washington to the defendant Curtis, in violation of an 
indenture entered into by Buckley, Corrigan and other 
land owners whereby they mutually covenanted and 
bound themselves, their heirs and assigns, for twenty- 
one years, not to sell to any person of negro race or blood. 


Messrs. Louis Marshall and Moorfield Storey, with 
whom Messrs. James A. Cobb, Henry E. Davis, William H. 
Lewis, James P. Schick, Arthur B. Spingarn, and Her- 
bert K. Stockton were on the brief, for appellants. 

The decrees of the courts below constitute a violation 
of the Fifth and Fourteenth Amendments to the Consti- 
tution, in that they deprive the appellants of their liberty 
and property without due process of law. Buchanan v. 
Warley, 245 U.S. 60; Strauder v. West Virginia, 100 U.S. 
303; Virginia v. Rives, 100 U. S. 313; United States v. 
Harris, 106 U. 8. 629; Scott v. McNeal, 154 U. S. 34; 
Chicago, B. & Q. R. R. Co. v. Chicago, 166 U. S. 226; 
Home Tel. & Tel. Co. v. Los Angeles, 227 U.S. 278: Mur- 
ray’s Lessee v. Hobol:en Land & Imp. Co., 18 How. 276; 
Hovey v. Elliott, 167 U. S. 409. 

For the reasons considered in Buchanan v. Warley, 245 
U.S. 60, it would have been beyond the legislative power 
to have enacted that a covenant in the precise terms of 
that involved in the present case should be enforceable 
by the courts by suit in equity and by means of a decree 
of specific performance, an injunction, and proceedings 
for contempt for failure to obey the decree. It seems 
inconceivable that, so long as the legislature refrains from 
passing such an enactment, a court of equity may, by its 
command, compel the specific performance of such a cove- 
nant, and thus give the sanction of the judicial depart- 
ment of the Government to an act which it was not 
within the competency of its legislative branch to author- 
ie. This Court has repeatedly included the judicial de- 
partment within the inhibitions against the violation of 
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the constitutional guaranties which we have invoked 
The immediate consequence of the decrees now under 
review is to bring about that which the legislative and 


executive departments of the Government are powerless ’ 


to accomplish. It would seem to follow that by these 
decrees the appellants have been deprived of their liberty 
and property, not by individual, but by governmental 
action. These decrees have all the force of a statute 


They have behind them the sovereign power. In render.’ 


ing these decrees. the courts which have pronounced them 
have functioned as the law-making power. See Gondolf 
v. Hartman, 49 Fed. 181; McCabe v. Atchison, Topeka & 
Santa Fe Ry. Co., 285 U. S. 151. 

On the applicability of constitutional amendments to the 
District. of Columbia, see Siddons v. Edmondston, 42 App. 
D. C. 459; Downes v. Bidwell, 182 U. S. 244: Evans y, 
United States, 31 App. D. C. 544; Stoutenburgh v. Frazier 
16 App. D. C. 229; Curry v. District of Columbia, 14 
App. D. C. 423; Wight v. Davidson, 181 U. S. 371: Moses 
v. United States, 16 App. D. C. 428; Callan v. Wilson, 1% 
U.S. 540; Lappin v. District of Columbia, 22 App. D.C. 
68: Smoot v. Heyl, 227 U.S. 518; Block v. Hirsh, 256 U.S, 
135; Adkins v. Children’s Hospital, 261 U.S. 525; Dis. 
trict of Columbia v. Brooke, 214 U. S. 188; Geofroy y. 
Riggs, 133 U. S. 258; Talbot v. Silver Bow County, 139 
U.S. 444. 

The covenant, the enforcement of which has been de- 
creed by the courts below, is contrary to public policy. 
The public policy of this country is to be ascertained 
from its Constitution, statutes and decisions, and the u- 
derlying spirit illustrated by them. The covenant is not 
only one which restricts the use and occupancy by negroes 
of the various premises covered by its terms, but it also 


. ) 
prevents the sale, conveyance, lease or gift of any such 


premises by any of the owners or their heirs and assigns 
to negroes or to any person or persons of the negro race 
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or blood, perpetually, or at least for a period of twenty- 
one years. It is in its essential nature a contract in re- 
straint of alienation and is, therefore, contrary to public 
policy. De Peyster v. Michael, 6 N. Y. 497; Potter v. 
Couch, 141 U.S. 296; Mamerre v. Welling, 32 R. I. 104: 
Mandlebaum v. McDonell, 29 Mich. 79; In re Rosher, 
L. R. 26 Ch. Div. 801; In re Macleay, L. R. 20 Eq. 186; 
Smith v. Clark, 10 Md. 186; McCullough v. Gilmore, 11 
Pa. 370; Bennett v. Chapin, 77 Mich. 527; Attwater v. 
Attwater, 18 Beav. 330; Billing v. Welch, Irish Rep., 6 
C. L. 88; Schermerhorn v. Negus, 1 Denio 148; Johnson 
v. Preston, 226 Ill. 447; Anderson v. Carey, 36 Ohio St. 


_ 506; Barnard v. Bailey, 2 Harr. (Del.) 56; Williams v. 


Jones, 2 Swan (Tenn.) 620; Brothers v. McCurdy, 36 Pa. 
407. See also Re Rosher, L. R. 26 Ch. Div. 801, and Re 
Dugdale, L. R. 38 Ch. Div. 176, in both of which cases Jn 
re Macleay, L. R. 20 Eq. 186, was disapproved. 4 Kent’s 
Commentaries 131. 

Independently of our public policy as deduced from 
the Constitution, statutes, and decisions, with respect to 
the segregation of colored persons and the fact that the 
covenant sued upon is in restraint of alienation, we con- 
tend that such a contract as that now under consideration 
militates against the public welfare. The covenant is not 
ancillary to the main purpose of a valid contract and 
therefore is an unlawful restraint. Test Oil Co. v. La 
Tourrette, 19 Okla. 214; 3 Williston on Contracts, § 1642; 
Miles Medical Co. v. Park & Sons Co., 220 U. S. 373. It 
is a subject of serious consideration as to whether such 
a covenant, entered into, as in this case, by twenty-four 
different individuals, would not constitute a common law 
conspiracy. Callan v. Wilson, 127 U. S. 540; Granada 
Lumber Co. v. Mississippi, 217 U. 8S. 440; Lumber Assn. 
v. United States, 234 U.S. 600. 

Cases relied upon in the court below to sustain the 
enforcement of this covenant are not only unsound but 
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sell her a certain lot, with dwelling house, included within 
the terms of the indenture, and the defendant Curtis, 
although knowing of the existence and terms of the inden- 
ture, agreed to purchase it. The defendant Curtis de- 
manded that this contract of sale be carried out, and, 
despite the protest of other parties to the indenture, the 
defendant Corrigan had stated that she would convey the 
lot to the defendant Curt 

The bill alleged that this would cause irreparable in- 
jury to the plaintiff and the other parties to the inden- 
ture, and that the plaintiff, having no adequate remedy 
at law, was entitled to have the covenant of the defendant 
Corrigan specifically enforced in equity by an injunc- 
tion preventing the defendants from carrying the con- 
tract of sale into effect; and prayed, in substance, that the 
defendant Corrigan be enjoined during twenty-one years 
from the date of the indenture, from conveying the lot 
to the defendant Curtis, and that the defendant Curtis 


z ~ } 2 " + eae » s4la + } »? : “3 } : ] 
be enjoined from taking title to the lot during such period 
and from using or occupying it. 

The defendant Corrigan moved to dismiss the bill on 


the grou nds that the “indenture or covenant made the 
basis of said bill” is (1) “ void in that the same is con- 
trary to and in violation of the Constitution of the 
United States,’ and (2) “ is void in that the same is con- 
trary to public policy.” And the defendant Curtis moved 
to dismiss the bill on the ground that it appears therein 
that the indenture or covenant “is void, in that it at- 
tempts to deprive the defendant, the said Helen Curtis, 
and others of property, without due process of law ; 
abridges the privilege a 


mmunities of citizens of the 
United States. ineluding the 


defendant, Helen Curtis 
and other persons within this jurisdiction [and denies 
them] the equal t protection of the law, and therefore, is 
forbidden by the Constitution of the United States, and 
especially by the Fifth, Thirteenth, and Fourteenth 
40361 0O—59—or. +_—__19 
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Amendments thereof, and the Laws enacted in aid and __ assertic 
under the sanction of the said Thirteenth and Fourteenth eovena 
Amendments.” is cont! 
Both of these motions to dismiss were overruled, with! Fourte: 
leave to answer. 52 Wash. L. Rep. 402. And the de. Jacking 
fendants having elected to stand on their motions, a final ment ‘ 
decree was entered enjoining them as prayed in the bill, eral G 
This was affirmed, on appeal, by the Court of Appeals of and is: 
the District. 299 Fed. 899. The defendants then prayed  Thirte 
an appeal to this Court on the ground that such review tary se 
was authorized under the provisions of § 250 of the Judi- _ service 
cial Code—as it then stood, before the amendment made _ tect tk 
by the Jurisdictional Act of 1925—in that the case was one} Hodge 
“involving the construction or application of the Con-| prohib 
stitution of the United States” (par. 3), and “in which ence t 
the construction of” certain laws of the United States, privat 
namely §§ 1977, 1978, 1979 of the Revised Statutes, were) 318; L 
“ drawn in question ” by them (par. 6). This appeal was| State | 
allowed, in June, 1924. , Indivi 
The mere assertion that the case is one involving the matter 
construction or application of the Constitution, and in U.S. ¢ 
which the construction of federal laws is drawn in ques prohik 
tion, does not, however, authorize this Court to entertain tracts 
the appeal; and it is our duty to decline jurisdiction if) propel 
the record does not present such a constitutional or statu- _ tion th 
tory question substantial in character and properly raised _ the el: 
below. Sugarman v. United States, 249 U. S. 182, 184; to, in 
Zucht v. King, 260 U. S. 174, 176. And under well set- utes a 
tled rules, jurisdiction is wanting if such questions are so’ conter 
unsubstantial as to be plainly without color of merit and as bel 
frivolous. Wilson v. North Carolina, 169 U. S. 586, 595; _ stituti 
Delmar Jockey Club v. Missouri, 210 U. S. 324, 335;| provis 
Binderup v. Pathe Exchange, 263 U.S. 291, 305; Moore v. , The 
New York Cotton Exchange, 270 U. S. 593. “ cons 
Under the pleadings in the present case the only con- Statu: 
stitutional question involved was that arising under the Taised 
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assertions in the motions to dismiss that the indenture or 
covenant which is the basis of the bill, is “ void” in that it 
is contrary to and forbidden by the Fifth, Thirteenth and 
Fourteenth Amendments. This contention is entirely 
lacking in substance or color of merit. The Fifth Amend- 
ment “is a limitation only upon the powers of the Genr- 
eral Government,” Talton v. Mayes, 163 U. S. 376, 382, 
and is not directed against the action of individuals. The 
Thirteenth Amendment denouncing slavery and involun- 
tary servitude, that is, a condition of enforced compulsory 
service of one to another, does not in other matters pro- 
tect the individual rights of persons of the negro race. 
Hodges v. United States, 203 U. S. 1, 16, 18. And the 
prohibitions of the Fourteenth Amendment “ have refer- 
ence to state action exclusively, and not to any action of 
private individuals.” Virgina v. Rives, 100 U. S. 313, 
318; United States v. Harris, 106 U.S. 629, 639. “It is 
State action of a particular character that is prohibited. 
Individual invasion of individual rights is not the subject- 
matter of the Amendment.” Ciwl Rights Cases, 109 
U.S. 3,11. It is obvious that none of these Amendments 
prohibited private individuals from entering into con- 
tracts respecting the control and disposition of their own 
property; and there is no color whatever for the conten- 
tion that they rendered the indenture void. And, plainly. 
the claim urged in this Court that they were to be looked 
to, in connection with the provisions of the Revised Stat- 
utes and the decisions of the courts, in determining the 
contention, earnestly pressed, that the indenture is void 
as being “ against public policy,” does not involve a con- 
stitutional question within the meaning of the Code 
provision. 

The claim that the defendants drew in question the 
“construction ” of §§ 1977, 1978 and 1979 of the Revised 
Statutes, is equally unsubstantial. The only question 
raised as to these statutes under the pleadings was the 
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assertion in the motion interposed by the defendant Cur. 
tis, that the indenture is void in that it is forbidden by the 
laws enacted in aid and under the sanction of the Thir. 
teenth and Fourteenth Amendments. Assuming. that’ 
this contention drew in question the “ construction ” of 
these statutes, as distinguished from their “ application,” 
it is obvious, upon their face, that while they provide, 
inter alia, that all persons and citizens shall have equal , 
right with white citizens to make contracts and acquire 
property, they, like the Constitutional Amendment under 
whose sanction they were enacted, do not in any manner 
prohibit or invalidate contracts entered into by private 
individuals in respect to the control and disposition of | 
their own property. There is no color for the contention 
that they rendered the indenture void; nor was it claimed 
in this Court that they had, in and of themselves, any 
such effect. | 
We therefore conclude that neither the constitutional | 
nor statutory questions relied on as grounds for the appeal } 
to this Court have any substantial quality or color of 
merit, or afford any jurisdictional basis for the appeal. 
And, while it was further urged in this Court that the 
decrees of the courts below in themselves deprived the 
defendants of their liberty and property without due’ 
process of law, in violation of the Fifth and Fourteenth 
Amendments, this contention likewise cannot serve asa 
jurisdictional basis for the appeal. Assuming that such 
a contention, if of a substantial character, might have con- 
stituted ground for an appeal under paragraph 3 of the 
Code provision, it was not raised by the petition for the 
appeal or by any assignment of error, either in the Court 
of Appeals or in this Court; and it likewise is lacking in 
substance. The defendants were given a full hearing in 
both courts; they were not denied any constitutional or 
statutory right; and there is no semblance of ground for 
any contention that the decrees were so plainly arbitrary 
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and contrary to law as to be acts of mere spoliation. See 
Delmar Jockey Club v. Missouri, supra, 335. Mere error 
of a court, if any there be, in a judgment entered after a 
full hearing, does not constitute a denial of due process 
of law. Central Land Co. v. Laidley, 159 U. S. 103, 112; 
Jones v. Buffalo Creek Coal Co., 245 U. S. 328, 329. 

It results that, in the absence of any substantial con- 
stitutional or statutory question giving us jurisdiction of 
this appeal under the provisions of § 250 of the Judicial 
Code, we cannot determine upon the merits the conten- 
tions earnestly pressed by the defendants in this court 
that the indenture is not only void because contrary to 
public policy, but is also of such a discriminatory char- 
acter that a court of equity will not lend its aid by en- 
forcing the specific performance of the covenant. These 
are questions involving a consideration of rules not ex- 
pressed in any constitutional or statutory provision, but 
claimed to be a part of the common or general law in 
force in the District of Columbia; and, plainly, they may 
not be reviewed under this appeal unless jurisdiction of 
the case is otherwise acquired. 

Hence, without a consideration of these questions, the 
appeal must be, and is 


Dismissed for want of jurisdiction. 


UNITED STATES v. ZERBEY et at. 


ON CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR 
THE THIRD CIRCUIT. 


No. 790. Argued March 3, 1926.—Decided May 24, 1926. 


A surety bond, required by the Commissioner of Internal Revenue 
under § 6, Tit. II of the Prohibition Act, in connection with a 
permit issued to the obligor to sell wines and distilled spirits for 
other than beverage purposes, and conditioned “that if the said 





2408 CIVIL RIGHTS—1959 


GONG LUM er at. v. RICE er at. 


(275 US. 78 (1927)) 


ERROR TO THE SUPREME COURT OF THE STATE OF MISSISSIPP], 
No. 29. Submitted October 12, 1927——Decided November 21, 1927 


A child of Chinese blood, born in, and a citizen of, the United State, 
is not denied the equal protection of the laws by being classed by 
the State among the colored races who are assigned to public schook 
separate from those provided for the whites, when equal facilities 
for education are afforded to both classes. P. 85. 

139 Miss. 760, affirmed. 


Error to a judgment of the Supreme Court of Missis. 
sippi, reversing a judgment awarding the writ of man- 
damus. The writ was applied for in the interest of 
Martha Lum, a child of Chinese blood, born in the United 
States, and was directed to the trustees of a high school 
district and the State Superintendant of Education, com- 
manding them to cease discriminating against her and to 
admit her to the privileges of the high school specified, 
which was assigned to white children exclusively. 


Messrs. J. N. Flowers, Earl Brewer, and Edward C. 
Brewer for plaintiff in error. 

The white, or Caucasian, race, which makes the laws 
and construes and enforces them, thinks that in order to 
protect itself against the infusion of the blood of other 
races its children must be kept in schools from which 
other races are excluded. The classification is made for 
the exclusive benefit of the law-making race. The basic 
assumption is that if the children of two races associate 
daily in the school room the two races will at last inter- 
mix; that the purity of each is jeopardized by the mingling 
of the children in the school room; that such association 
among children means social intercourse and _ social 
equality. This danger, the white race, by its laws, seeks 
to divert from itself. It levies the taxes on all alike to 
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support a public school system, but in the organization of 
the system it creates its own exclusive schools for its chil- 
dren, and other schools for the children of all other races 
to attend together. 

If there is danger in the association, it is a danger from 
which one race is entitled to protection just the same as 
another. The white race may not legally expose the 
yellow race to a danger that the dominant race recog- 
nizes and, by the same laws, guards itself against. The 
white race creates for itself a privilege that it denies to 
other races; exposes the children of other races to risks and 
dangers to which it would not expose its own children. 
This is discrimination. Lehew v. Brummell, 103 Mo. 549; 
Strauder v. West Virginia, 100 U. S. 308. 

Color may reasonably be used as a basis for classifica- 
tion only in so far as it indicates a particular race. Race 
may reasonably be used as a basis. ‘“ Colored ”” describes 
only one race, and that is the negro. State v. Treadway, 
126 La. 52; Lehew v. Brummell, supra; Plessy v. Fer- 
guson, 163 U.S. 537; Berea College v. Kentucky, 133 Ky. 
209; West Chester R. R. v. Miles, 55 Pa. St. 209; Tucker 
vy. Blease, 97 S. C. 303. 


Messrs. Rush H. Knox, Attorney General of Missis- 
sippi, and E. C. Sharp for defendants in error. 


Mr. Curer Justice Tart delivered the opinion of the 
Court. 


This was a petition for mandamus filed in the state 
Circuit Court of Mississippi for the First Judicial District 
of Bolivar County. 

Gong Lum is a resident of Mississippi, resides in the 
Rosedale Consolidated High School District, and is the 
father of Martha Lum. He is engaged in the mercantile 
business. Neither he nor she was connected with the con- 
sular service or any other service of the government of 
China, or any other government, at the time of her birth. 
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She was nine years old when the petition was filed, having 
been born January 21, 1915, and she sued by her nex 
friend, Chew How, who is a native born citizen of the 
United States and the State of Mississippi. The petitioy 
alleged that she was of good moral character and betwee 
the ages of five and twenty-one years, and that, as she 
was such a citizen and an educable child, it became her 
father’s duty under the law to send her to school; that 
she desired to attend the Rosedale Consolidated High 
School; that at the opening of the school she appeared as 
a pupil, but at the noon recess she was notified by the 
superintendent that she would not be allowed to retum 
to the school; that an order had been issued by the Board 
of Trustees, who are made defendants, excluding her from 
attending the school solely on the ground that she was of 
Chinese descent and not a member of the white or Cauea- 
sian race, and that their order had been made in pursuance 


to instructions from the State Superintendent of Eduea. | 


tion of Mississippi, who is also made a defendant. 


The petitioners further show that there is no school 


maintained in the District for the education of children of 
Chinese descent, and none established in Bolivar County 
where she could attend. 

The Constitution of Mississippi requires that there shall 
be a county common school fund, made up of poll taxes 
from the various counties, to be retained in the counties 
where the same is collected, and a state common school 
fund to be taken from the general fund in the state 
treasury, which together shall be sufficient to maintain a 
common school for a term of four months in each scho- 
lastic year, but that any county or separate school district 
may levy an additional tax to maintain schools for a 
longer time than a term of four months, and that the said 
common school fund shall be distributed among the sev- 
eral counties and separate school districts in proportion to 
the number of educable children in each, to be collected 
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from the data.in the office of the State Superintendent of 
Education in the manner prescribed by law; that the 
legislature encourage by all suitable means the promotion 
of intellectual, scientific, moral and agricultural improve- 
ment, by the establishment of a uniform system of free 
public schools by taxation or otherwise, for all children 
between the ages of five and twenty-one years, and, as 
goon as practicable, establish schools of higher grade. 

The petition alleged that, in obedience to this mandate 
of the Constitution, the legislature has provided for the 
establishment and for the payment of the expenses of the 
Rosedale Consolidated High School, and that the plaintiff, 
Gong Lum, the petitioner’s father, is a taxpayer and helps 
to support and maintain the school; that Martha Lum is 
an educable child, is entitled to attend the school as a 
pupil, and that this is the only school conducted in the 
District available for her as a pupil; that the right to 
attend it is a valuable right; that she is not a member of 
the colored race nor is she of mixed blood, but that she is 
pure Chinese; that she is by the action of the Board of 
Trustees and the State Superintendent discriminated 
against directly and denied her right to be a member of 
the Rosedale School; that the school authorities have no 
discretion under the law as to her admission as a pupil in 
the school, but that they continue without authority of 
law to deny her the right to attend it as a pupil. For 
these reasons the writ of mandamus is prayed for against 
the defendants commanding them and each of them to 
desist from discriminating against her on account of her 
race or ancestry and to give her the same rights and privi- 
leges that other educable children between the ages of five 
and twenty-one are granted in the Rosedale Consolidated 
High School. 

The petition was demurred to by the defendants on the 
ground, among others, that the bill showed on its face that 
plaintiff is a member of the Mongolian or yellow race, and 
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therefore not entitled to attend the schools provided by 


law in the State of Mississippi for children of the white or 


Caucasian race. 

The trial court overruled the demurrer and ordered that 
a writ of mandamus issue to the defendants as prayed in 
the petition. 

The defendants then appealed to the Supreme Court of 
Mississippi, which heard the case. Rice v. Gong Lum, 139 
Miss. 760. In its opinion, it directed its attention to the 
proper construction of § 207 of the State Constitution of 
1890, which provides: 

“Separate schools shall be maintained for children of 
the white and colored races.” 

The Court held that this provision of the Constitution 
divided the educable children into those of the pure white 
or Caucasian race, on the one hand, and the brown, yellow 
and black races, on the other, and therefore that Martha 


Lum of the Mongolian or yellow race could not insist on | 
being classed with the whites under this constitutional | 


division. The Court said: 

“The legislature is not compelled to provide separate 
schools for each of the colored races, and, unless and until 
it does provide such schools and provide for segregation 
of the other races, such races are entitled to have the 
benefit of the colored public schools. Under our statutes 
a colored public school exists in every county and in some 
convenient district in which every colored child is entitled 
to obtain an education. These schools are within the 
reach of all the children of the state, and the plaintiff does 
not show by her petition that she applied for admission 
to such schools. On the contrary the petitioner takes the 
position that because there are no separate public schools 
for Mongolians that she is entitled to enter the white 
public schools in preference to the colored public schools. 
A consolidated school in this state is simply a common 
school conducted as other common schools are conducted; 
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the only distinction being that two or more school districts 
have been consolidated into one school. Such consolida- 
tion is entirely discretionary with the county school board 
having reference to the condition existing in the particu- 
lar territory. Where a school district has an unusual 
amount of territory, with an unusual valuation of prop- 
erty therein, it may levy additional taxes. But the other 
common schools under similar statutes have the same 
power. 

“Tf the plaintiff desires, she may attend the colored 
public schools of her district, or, if she does not so desire, 
she may go to a private school. The compulsory school 
law of this state does not require the attendance at a 
public school, and a parent under the decisions of the 
Supreme Court of the United States has a right to educate 
his child in a private school if he so desires. But plaintiff 
is not entitled to attend a white public school.” 

As we have seen, the plaintiffs aver that the Rosedale 
Consolidated High School is the only school conducted in 
that district available for Martha Lum as a pupil. They 
also aver that there is no school maintained in the district 
of Bolivar County for the education of Chinese children 
and none in the county. How are these averments to be 
reconciled with the statement of the State Supreme Court 
that colored schools are maintained in every county by 
virtue of the Constitution? This seems to be explained, 
in the language of the State Supreme Court, as follows: 

“ By statute it is provided that all the territory of each 
county of the state shall be divided into school districts 
separately for the white and colored races; that is to say, 
the whole territory is to be divided into white school dis- 
tricts, and then a new division of the county for colored 
school districts. In other words, the statutory scheme is 
to make the districts outside of the separate school dis- 


_ tricts, districts for the particular race, white or colored, 


so that the territorial limits of the school districts need 
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not be the same, but the territory embraced in a schoo] 
district for the colored race may not be the same territory 


embraced in the school district for the white race, and vic, ' 


versa, which system of creating the common school dis. 
tricts for the two races, white and colored, does not require 
schools for each race as such to be maintained in each dis. 
trict, but each child, no matter from what territory, is 
assigned to some school district, the school buildings being 
separately located and separately controlled, but each 
having the same curriculum, and each having the same 
number of months of school term, if the attendance js 
maintained for the said statutory period, which school 
district of the common or public schools has certain privi- 
leges, among which is to maintain a public school by local 
taxation for a longer period of time than the said term of 
four months under flamed conditions which apply alike to 
the common schools for the white and colored races.” 


We must assume then that there are school districts for | 
colored children in Bolivar County, but that no colored | 
school is within the limits of the Rosedale Consolidated | 


High School District. This is not inconsistent with there 
being, at a place outside of that district and in a different 
district, a colored school which the plaintiff Martha Lum, 
may conveniently attend. If so, she is not denied, under 
the existing school system, the right to attend and enjoy 
the privileges of a common school education in a colored 
school. If it were otherwise, the petition should have 
contained an allegation showing it. Had the petition 
alleged specifically that there was no colored school in 
Martha Lum’s neighborhood to which she could con- 
veniently go, a different question would have been pre- 
sented, and this, without regard to the State Supreme 


Court’s construction of the State Constitution as limiting | 


the white schools provided for the education of children 
of the white or Caucasian race. But we do not find the 
petition to present such a situation. 








00 
ory 


nee | 


lis. 
ire 
lis- 
is 
ing 
ach 
me 
: Is 
00! 
cal 


of 
to 


for | 


ted | 


ere 


im, | 


der 
Joy 


ve 
ion 


ren 


CIVIL RIGHTS—1959 2415 


The case then reduces itself to the question whether a 
state can be said to afford to a child of Chinese ancestry 
born in this country, and a citizen of the United States, 
equal protection of the laws by giving her the opportunity 
for a common school education in a school which re- 
ceives only colored children of the brown, yellow or black 
races. 

The right and power of the state to regulate the method 
of providing for the education of its youth at public ex- 
pense is clear. In Cumming v. Richmond County Board 
of Education, 175 U..S. 528, 545, persons of color sued 
the Board of Education to enjoin it from maintaining a 
high school for white children without providing a similar 
school for colored children which had existed and had 
been discontinued. Mr. Justice Harlan, in delivering the 
opinion of the Court, said: 

“ Under the circumstances disclosed, we cannot say that 
this action of the state court was, within the meaning of 
the Fourteenth Amendment, a denial by the State to the 
plaintiffs and to those associated with them of the equal 
protection of the laws, or of any privileges belonging to 
them as citizens of the United States. We may add that 
while all admit that the benefits and burdens of public 
taxation must be shared by citizens without discrimina- 
tion against any class on account of their race, the edu- 
cation of the people in schools maintained by state taxa- 
tion is a matter belonging to the respective States, and 
any interference on the part of Federal authority with 
the management of such schools can not be justified except 
in the case of a clear and unmistakable disregard of rights 
secured by the supreme law of the land.” 

The question here is whether a Chinese citizen of the 
United States is denied equal protection of the laws when 
he is classed among the colored races and furnished facili- 
ties for education equal to that offered to all, whether 
white, brown, yellow or black. Were this a new question, 
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it would call for very full argument and consideration, 
but we think that it is the same question which has been 
many times decided to be within the constitutional power 


of the state legislature to settle without intervention of | 


the federal courts under the Federal Constitution, 


Roberts v. City of Boston, 5 Cush. (Mass.) 198, 206, 208 | 


209; State ex rel. Garnes v. McCann, 21 Oh. St. 198, 210: 
People ex rel. King v. Gallagher, 93 N. Y. 438; People 
ex rel. Cisco v. School Board, 161 N. Y. 598; Ward y, 
Flood, 48 Cal. 36; Wysinger v. Crookshank, 82 Cal, 588 
590; Reynolds v. Board of Education, 66 Kans. 672; 
McMillan v. School Committee, 107 N. C. 609; Cory vy, 
Carter, 48 Ind. 327; Lehew v. Brummell, 103 Mo. 546; 
Dameron v. Bayless, 14 Ariz. 180; State ex rel. Stout. 
meyer v. Duffy, 7 Nev. 342, 348, 355; Bertonneau v. Board, 
3 Woods 177, s. c. 3 Fed. Cases, 294, Case No. 1,361; 
United States v. Buntin, 10 Fed. 730, 735; Wong Him y, 
Callahan, 119 Fed. 381. 

In Plessy v. Ferguson, 163 U.S. 537, 544, 545, in up. 


holding the validity under the Fourteenth Amendment | 
of a statute of Louisiana requiring the separation of the ' 


white and colored races in railway coaches, a more diff- 
cult question than this, this Court, speaking of permitted 
race separation, said: 

“The most common instance of this is connected with 
the establishment of separate schools for white and 
colored children, which has been held to be a valid exer- 
cise of the legislative power even by courts of States 


where the political rights of the colored race have been 


longest and most earnestly enforced.” 

The case of Roberts v. City of Boston, supra, in which 
Chief Justice Shaw of the Supreme Judicial Court of 
Massachusetts, announced the opinion of that court up- 


holding the separation of colored and white schools under ' 


a state constitutional injunction of equal protection, the 
same as the Fourteenth Amendment, was then referred 
to, and this Court continued: 
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“Similar laws have been enacted by Congress under 
its general power of legislation over the District of 
Columbia, Rev. Stat. D. C. §§ 281, 282, 283, 310, 319, as 
well as by the legislatures of many of the States, and have 
been generally, if not uniformly, sustained by the 
Courts,” citing many of the cases above named. 

Most of the cases cited arose, it is true, over the estab- 
lishment of separate schools as between white pupils and 
black pupils, but we can not think that the question is 
any different or that any different result can be reached, 
assuming the cases above cited to be rightly decided, 
where the issue fs as between white pupils and the pupils 
of the yellow races. The decision is within the discretion 
of the state in regulating its public schools and does not 
conflict with the Fourteenth Amendment. The judgment 


of the Supreme Court of Mississippi is 
Affirmed. 


GROVEY v. TOWNSEND. 


(295 U.S. 45 (1934)) 


CERTIORARI TO THE JUSTICE COURT, PRECINCT NO. 1, HARRIS 
COUNTY, TEXAS. 


No. 563. Argued March 11, 1935—Decided April 1, 1935. 


1. In the light of principles announced by the highest court of 
Texas, relative to the rights and privileges of political parties 
under the laws of that State, the denial of a ballot to a negro for 
voting in a primary election, pursuant to a resolution adopted by 
the state convention restricting membership in the party to white 
persons, can not be deemed state action inhibited by the Fourteenth 
or Fifteenth Amendment. P. 49. 

2. Analysis of the decisions of the Supreme Court of Texas in the 
cases of Bell v. Hill and Love v. Wilcor lends no support to the 
claim that §§ 2 and 27 of the Bill of Rights of Texas violate the 
Federal Constitution. P. 53. 

3. The provisions of Art. 3167 of the Revised Civil Statutes of 
Texas, 1925, prescribing the times when state conventions of 
political parties are to be held and regulating the method of choos- 
ing delegates, do not warrant the conclusion that the state con- 
vention is a mere creature of the State. P. 53. 

4. That in Texas nomination by the Democratic party is equivalent 
to election, and exclusion from the primary virtually disfranchises 
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the voter, does not, without more, make out a forbidden discrimi- 
nation in this case. P. 54. 

5. That the Democratic national organization has not declared a 
policy to exclude negroes from membership, gives no support to 
the claim of one who was thus excluded pursuant to a resolution 
of a state convention of the party in Texas, that he was discrimi- 
nated against hy the State in violation of the Federal Constitution. 
P. 55. 

Affirmed. 


CERTIORARI, 294 U.S. 699, to review a judgment dismiss- 
ing an action for ten dollars damages, brought by Grovey, 
in a justice’s court, against Townsend, a county clerk, 
based on the latter’s refusal to issue to the former an ab- 
sentee ballot for voting in a primary election. Under 
the state law, the judgment, because of the small amount 
involved, was not reviewable in any higher court of the 
State. 


Mr. J. Alston Atkins, with whom Mr. Carter W. Wesley 
was on the brief, for petitioner. 


No appearance for respondent. 
Mr. Justice Roserts delivered the opinion of the Court, 


The petitioner, by complaint filed in thé Justice Court 
of Harris County, Texas, alleged that although he is a 
citizen of the United States and of the State and County, 
and a member of and believer in the tenets of the Demo- 
cratic party, the respondent, the county clerk, a state 
officer, having as such only public functions to perform, 
refused him a ballot for a Democratic party primary elec- 
tion, because he is of the negro race. He demanded ten 
dollars damages. The pleading quotes articles of the 
Revised Civil Statutes of Texas which require the nomi- 
nation of candidates at primary elections by any organ- 
ized political party whose nominees received one hundred 
thousand votes or more at the preceding general election, 
and recites that agreeably to these enactments a Demo- 
cratic primary election was held on July 28, 1934, at which 
petitioner had the right to vote. Referring to statutes 
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which regulate absentee voting at primary elections, the 
complaint states the petitioner expected to be absent from 
the county on the date of the primary election, and de- 
manded of the respondent an absentee ballot, which was 
refused him in virtue of a resolution of the state Demo- 
cratic convention of Texas, adopted May 24, 1932, which 
is: 
“Be it resolved, that all white citizens of the State 


- of Texas who are qualified to vote under the Constitution 


and laws of the state shall be eligible to membership in 
the Democratic party and as such entitled to participate 
in its deliberations.” 

The complaint charges that the respondent acted with- 
out legal excuse and his wrongful and unlawful acts con- 
stituted a violation of the Fourteenth and Fifteenth 
Amendments of the Federal Constitution. 

A demurrer, assigning as reasons that the complaint was 
insufficient in law and stated no cause of action, was sus- 
tained; and a motion for a new trial, reasserting violation 


_of the federal rights mentioned in the complaint, was 


overruled. We granted certiorari,’ because of the im- 
portance of the federal question presented, which has not 
been determined by this court.*. Our jurisdiction is clear, 
as the Justice Court is the highest state court in which a 
decision may be had,* and the validity of the constitution 


_ and statutes of the state was drawn in question on the 
' ground of their being repugnant to the Constitution of 


the United States.* 


*204 U.S. 699. 

*Rule 38, 5 (a). 

*Downham v. Alexandria, 9 Wall. 659; Tinsley v. Anderson, 171 
U.S. 101. Constitution of Texas, Article V, §§ 3, 6, 8, 16 and 19. 


| Revised Civil Statutes of Texas of 1925, Articles 1906-1911, 2385- 
| B87, 2454, 2460. Gulf, C. &°S. F. Ry. Co. v. Rawlins, 80 Tex. 579; 


| 


Hudson v. Smith, 63 Tex. Civ. App. 412; 133 S. W. 486; Arrington v. 
People’s Supply Co., 52 S. W. (2d) 678. 
‘U.S. C. Tit. 28, § 344 (b). 


40361 O—59—pt. 4——_20 
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The charge is that respondent, a state officer, in refusing 
to furnish petitioner a ballot, obeyed the law of Texas 


and the consequent denial of petitioner’s right to vote in ’ 


the primary election because of his race and color was 
state action forbidden by the Federal Constitution; and 
it is claimed that former decisions require us so to hold. 
The cited cases are, however, not in point. In Nizon y, 


Herndon, 273 U. S. 536, a statute which enacted that “in | 
no event shall a negro be eligible to participate in a Demo- ' 


cratic party primary election held in the State of Texas,” 
was pronounced offensive to the Fourteenth Amendment. 
In Nixon v. Condon, 286 U.S. 73, a statute was drawn in 
question which provided that “every political party in 
this State through its State Executive Committee shall 
have the power to prescribe the qualifications of its own 
members and shall in its own way determine who shall 
be qualified to vote or otherwise participate in such polit- 
ical party.” We held this was a delegation of state power 
to the state executive committee and made its deterni- 


nation conclusive irrespective of any expression of the | 


party’s will by its convention, and therefore the commit- 
tee’s action barring negroes from the party primaries was 
state action prohibited by the Fourteenth Amendment. 
Here the qualifications of citizens to participate in party 
counsels and to vote at party primaries have been declared 
by the representatives of the party in convention assem- 
bled, and this action upon its face is not state action. 
The question whether under the constitution and laws of 
Texas such a declaration as to party membership amounts 
to state action was expressly reserved in Nizon v. Con- 
don, supra, pp. 84-85. Petitioner insists that for various 
reasons the resolution of the state convention limiting 


membership in the Democratic party in Texas to white , 


voters does not relieve the exclusion of negroes from par- 
ticipation in Democratic primary elections of its true 
nature as the act of the state. 
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First. An argument pressed upon us in Nixon v. Con- 
don, supra, which we found it unnecessary to consider, is 
again presented. It is that the primary election was held 
under statutory compulsion; is wholly statutory in origin 
and incidents; those charged with its management have 
been deprived by statute and judicial decision of all power 
to establish qualifications for participation therein incon- 
sistent with those laid down by the laws of the state, save 
only that the managers of such elections have been given 
the power to deny negroes the vote. Ii is further urged 
that while the election is designated that of the Demo- 
cratic party, the statutes not only require this method of 
selecting party nominees, but define the powers and duties 
of the party’s representatives, and of those who are to 
conduct the election, so completely, and make them so 
thoroughly officers of the state, that any action taken by 
them in connection with the qualifications of members of 
the party is in fact state action and not party action. 

In support of this view petitioner refers to Title 50 of 
the Revised Civil Statutes of Texas of 1925,° which by 
Article 3101 requires that any party whose members cast 
more than one hundred thousand ballots at the previous 
election, shall nominate candidates through primaries, and 
fixes the date at which they are to be held; by Article 2939 
requires primary election officials to be qualified voters; 
by Article 2955 declares the same qualifications for voting 
in such an election as in the general elections; by Article 
2956 permits absentee voting as in a general election; by 
Article 2978 requires that only an official ballot shall be 
used, as in a general election; by Articles 2980-2981 speci- 
fies the form of ballot and how it shall be marked, as other 
sections do for general elections; by Article 2984 fixes the 
number of ballots to be provided, as another article does 


*Vernon’s Annotated Revised Civil and Criminal Stautes, Vol. 9, 


p. 8; id., January 1935 Cumulative Supplement, pp. 117, 118. 





2422 CIVIL RIGHTS—1959 


for general elections; by Articles 2986, 2987 and 2990 per. 
mits the use of voting booths. guard rails, and ballot boxes 
which by other statutes are provided for general elections: 
by Articles 2998 and 3104 requires the officials of primary 
elections to take the same oath as officials at the general 
elections; by Article 3002 defines the powers of judges at 
primary elections; by Articles 3003-3025 provides elabo- 


rately for the purity of the ballot box; by Article 3028 | 
commands that the sealed ballot boxes be delivered to the 


county clerk after the election, as is provided by another 
article for the general election; and by Article 3041 con- 
fers jurisdiction of election contests upon district courts, 
as is done by another article with respect to general elec- 
tions. A perusal of these provisions, so it is said, will con- 
vince that the state has prescribed and regulated party 
primaries as fully as general elections, and has made those 
who manage the primaries state officers subject to state 
direction and control. 

While it is true that Texas has by its laws elaborately 
provided for the expression of party preference as to nom- 
inees, has required that preference to be expressed in a cer- 
tain form of voting, and has attempted in minute detail 
to protect the suffrage of the members of the organization 
against fraud, it is equally true that the primary is a party 
primary; the expenses of it are not borne by the state, 
but by members of the party seeking nomination (Arts. 
3108; 3116); the ballots are furnished not by the state, 
but by the agencies of the party (Arts. 3109; 3119); the 
votes are counted and the returns made by instrumentali- 
ties created by the party (Arts. 3123; 3124-5; 3127); and 
the state recognizes the state convention as the organ of 
the party for the declaration of principles and the formu- 
lation of policies (Arts. 3136; 3139). 

We are told that in Love v. Wilcox, 119 Tex. 256; 28 
S. W. (2d) 515, the Supreme Court of Texas held the 
state was within its province in prohibiting a party from 
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establishing past party afhliations or membership in non- 
political organizations as qualifications or tests for partici- 
pation in primary elections, and in consequence issued 
its writ of mandamus against the members of the state 
executive committee of the Democratic party on the 
ground that they were public functionaries fulfilling du- 
ties imposed on them by law. But in that case it was 
said (p. 272): 

“Weare not called upon to determine whether a politi- 
eal party has power. beyond statutory control, to pre- 
scribe what persons shall participate as voters or candi- 
dates in its conventions or primaries. We have no such 
state of facts before us.” 

After referring to Article 3107. which limits the power 
of the state executive committee of a party to determine 
who shall be qualified to vote at primary elections, the 
court said : 

* The Committee’s discretionary power is further re- 
stricted by the statute directing that a single, uniform 
pledge be required of the primary participants. The ef- 
fect of the statutes is to decline to give recognition to the 
lodgment of power in a State Executive Committee. to be 
exercised at its discretion.” 

Although it did not pass upon the constitutionality of 
$3107, as we did in Nizon v. Condon, supra, the Court 
‘hus recognized the fact upen which our decision 
turned, that the effort was to vest in the state executive 
committee the power to bind the party by its decision as 
towho might be admitted to membership. 

In Bell v. Hill, 74S. W. (2d) 113, the same court. in a 
mandamus proceeding instituted after the adoption by 
the state convention of the resolution of May 24, 1932, re- 
stricting eligibility for membership in the Democratie 
party to white persons. held the resolution valid and effee- 
tive. After a full consideration of the nature of political 
parties in the United States, the court concluded tl} 


bliit 
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such parties in the state of Texas arise from the exercise 
of the free will and liberty of the citizens composing them: 


that they are voluntary associations for political action, ’ 


and are not the creatures of the state; and further decided 
that §§ 2 and 27 of Article 1 of the State Constitution 
guaranteed to citizens the liberty of forming political asso- 
ciations, and the only limitation upon this right to be 


found in that instrument is the clause which requires the | 
maintenance of a republican form of government. The ' 


statutes regulating the nomination of candidates by pn- 
maries were related by the court to the police power, bu} 
were held not to extend to the denial of the right of 
citizens to form a political party and to determine who 
might associate with them as members thereof. The court 
declared that a proper view of the election laws of Texas, 
and their history, required the conclusion that the Demo- 
cratic party in that state is a voluntary political asso- 
ciation and, by its representatives assembled in conven- 
tion, has the power to determine who shall be eligible for 
membership and, as such, eligible to participate in the 
party’s primaries. 

We cannot, as petitioner urges. give weight to earlier 
expressions of the state courts saic to be inconsistent with 
this declaration of the law. The Supreme Court of the 
state has decided, in a case definitely involving the point, 
that the legislature of Texas has not essayed to interfere, 
and indeed may not interfere, with the constitutional 
liberty of citizens to organize a party and to determine the 
qualifications of its members. If in the past the legisla- 
ture has attempted to infringe that right and such in- 
fringement has not been gainsaid by the courts, the fact 
constitutes no reason for our disregarding the considered 
decision of the state’s highest court. The legislative as- 
sembly of the state, so far as we are advised, has never 
attempted to prescribe or to limit the membership of a 
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political party, and it is now settled that it has no power 
so to do. The state, as its highest tribunal holds, though 
it has guaranteed the liberty to organize political parties, 
may legislate for their governance when formed and for 
the method whereby they may nominate candidates, but 
must do so with full recognition of the right of the party 
to exist, to define its membership, and to adopt such 
policies as to it shall seem wise. In the light of the prin- 
ciples so announced, we are unable to characterize the 
managers of the primary election as state officers in such 
sense that any action taken by them in obedience to the 
mandate of the state convention respecting eligibility to 
participate in the organization’s deliberations, is state 
action. 

Second. We are told that §§ 2 and 27 of the Bill of 
Rights of the Constitution of Texas as construed in Bell 
vy. Hill, supra, violate the Federal Constitution, for the 


- reason that so construed they fail to forbid a classification 


based upon race and color, whereas in Love v. Wilcox, 


‘ supra, they were not held to forbid classifications based 


upon party affiliations and membership or non-member- 
ship in organizations other than political parties, which 
classifications were by Article 3107 of Revised Civil Stat- 
utes, 1925, prohibited. But, as above said, in Love v. 
Wilcox the court did not construe or apply any consti- 
tutional provision and expressly reserved the question as 
to the power of a party in convention assembled to specify 
the qualifications for membership therein. 

Third. An alternative contention of petitioner is that 
the state Democratic convention which adopted the reso- 
lution here involved was a mere creature of the state and 
could not lawfully do what the Federal Constitution pro- 


' hibits to its creator. The arguiment is based upon the 


fact that Article 3167 of the Revised Civil Statutes of 
Texas, 1925, requires a political party desiring to elect 
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delegates to a national convention, to hold a state con. 
vention on the fourth Tuesday of May, 1928, and every 
four years thereafter; and provides for the election of 
delegates to that convention at primary conventions, the 
procedure of which is regulated by law. In Bell v. Hill, 
supra, the Supreme Court of Texas held that Article 3167 


does not prohibit declarations of policy by a state Demo- | 


cratic convention called for the purpose of electing dele- 
gates to a national convention. While it may be, as pe- 
titioner contends, that we are not bound by the state 
court’s decision on the point, it is entitled to the highest 
respect, and petitioner points to nothing which in any 
wise impugns its accuracy. If, as seems to be conceded, 
the Democratic party in Texas held conventions many 
years before the adoption of Article 3167, nothing is shown 
to indicate that the regulation of the method of choosing 
delegates or fixing the times of their meetings, was in- 


tended to take away the plenary power of conventions in | 


respect of matters as to which they would normally an- 
nounce the party’s will. Compare Niron v. Condon, 
supra, 84. Weare not prepared to hold that in Texas the 
state convention of a party has become a mere instr- 
mentality or agency for expressing the voice or will of the 
state. 

Fourth. The complaint states that candidates for the 
offices of Senator and Representative in Congress were 
to be nominated at the primary election of July 9, 1934, 
and that in Texas nomination by the Democratic party is 
equivalent to election. These facts (the truth of which 
the demurrer assumes) the petitioner insists, without 
more, make out a forbidden discrimination. A similar 
situation may exist in other states where one or another 
party includes a great majority of the qualified electors. 
The argument is that as a negro may not be denied 8 
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ballot at a general election on account of his race or 


ey color, if exclusion from the primary renders his vote at 
plas | the general election insignificant and useless, the result 

h is to deny him the suffrage altogether. So to say is to 
oe confuse the privilege of membership in a party with the 


3167 right to vote for one who is to hold a public office. With 
the former the state need have no concern, with the 


in latter it is bound to concern itself, for the general election 
pe is a function of the state government and discrimination 
state by the state as respects participation by negroes on 
hest account of their race or color is prohibited by the Federal 
any Constitution. 


ded Fifth. The complaint charges that the Democratic 
var,, party has never declared a purpose to exclude negroes. 


ae The premise upon which this conclusion rests is that the 
sing party is not a state body but. a national organization, 
a. whose representative is the national Democratic conven- 
at tion. No such convention, so it is said, has resolved to 
/an. _ exclude negroes from membership. We have no occasion 


don. - to determine the correctness of the position, since even 
sthe if true it does not tend to prove that the petitioner was 
discriminated against or denied any right to vote by the 
f the state of Texas. Indeed, the contention contradicts any 
such conclusion, for it assumes merely that a state conven- 
the tion, the representative and agent of a state association, 
has usurped the rightful authority of a national conven- 
1934, tion which represents a larger and superior country-wide 
association. 
me We find no ground for holding that the respondent has 
hich, 
in obedience to the mandate of the law of Texas dis- 


ro criminated against the petitioner or denied him any right 
reese guaranteed by the Fourteenth and Fifteenth Amend- 
other ments 

tors. 


ifs Judgment affirmed. 
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MISSOURI ex ret. GAINES v. CANADA, REGIS. 
TRAR OF THE UNIVERSITY OF MISSOURI, 
ET AL. 

305 U.S. 337 (1938)) 


CERTIORARI TO THE SUPREME COURT OF MISSOURI. 


No. 57. Argued November 9, 1938—Decided December 12, 1938, 


1. The State of Missouri provides separate schools and universities 
for whites and negroes. At the state university, attended by whites, 
there is a course in law; at the Lincoln University, attended by 
negroes, there is as yet none, but it is the duty of the curators of 
that institution to establish one there whenever in their opinion 
this shall be necessary and practicable, and pending such develop- 
ment, they are authorized to arrange for legal education of Mis- 
sourl negroes, and to pay the tuition charges therefor, at law 
schools in adjacent States where-negroes are accepted and where the 
training is equal to that obtainable at the Missouri State Univer- 
sity. Pursuant to the State’s policy of separating the races in its 
educational institutions, the curators of the state university refused 
to admit a negro as a student in the law school there because of his 
race; whereupon he sought a mandamus, in the state courts, which 
was denied. Held: 

(1) That inasmuch as the curators of the state university repre- 
sented the State, in carrying out its policy, their action in denying 
the negro admission to the law school was state action, within the 
meaning of the Fourteenth Amendment. P. 343. 

(2) The action of the State in furnishing legal education within 
the State to whites while not furnishing legal education within the 
State to negroes, was a discrimination repugnant to the Fourteenth 
Amendment. P. 344. . 

If a State furnishes higher education to white residents, it is 
bound to furnish substantially equal advantages to negro residents, 
though not necessarily in the same schools. 

(3) The unconstitutional discrimination is not avoided by the 
purpose of the State to establish a law school for negroes when- 
ever necessary and practicable in the opinion of the curators of the 
University provided for negroes. P. 346. 

(4) Nor are the requirements of the equal protection clause 
satisfied by the opportunities afforded by Missouri to its negro 
citizens for legal education in other States. P. 348. 

The basic consideration here is not as to what sort of oppor- 
tunities other States provide, or whether they are as good as those 
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S- 

I, in Missouri, but as to what opportunities Missouri itself furnishes 
to white students and denies to negroes solely upon the ground of 
color. The admissibility of laws separating the races in the en- 
joyment of privileges afforded by the State rests wholly upon the 
equality of the privileges which the laws give to the separated 

8 groups within the State. By the operation of the laws of Missouri 

; a privilege has been created for white law students which is denied 
um to negroes by reason of their race. The white resident is afforded 
sosl | legal education within the State; the negro resident having the 
by / game qualifications is refused it there and must go outside the State 
of to obtain it. That is a denial of the equality of legal right to the 

a enjoyment of the privilege which the State has set up, and the 

p- provision for the payment of tuition fees in another State does 

ie not remove the discrimination. P. 348. 

te (5) The obligation of the State to give the protection of equal 

he laws can be performed only where its laws operate, that is, within 

a its own jurisdiction. It is there that the equality of legal mght 

‘ts must be maintained. That obligation is imposed by the Constitu- 

sed tion upon the States severally as governmental entities—each re- 

his sponsible for its own laws establishing the mghts and duties of 

‘ch =) persons within its borders. P. 350. 

| (6) The fact that there is but a limited demand in Missouri for 
re. (| the legal education of negroes does not excuse the discrimination 

ing in favor of whites. P. 350. 

the (7) Inasmuch as the discrimination may last indefinitely—so 
long as the curators find it unnecessary and impracticable to pro- 

bie vide facilities for the legal education of negroes within the State, 

the | the alternative of attendance at law schools in other States being 
nth | provided meanwhile—it can not be excused as a temporary dis- 
crimination. P. 351. 
te 2. The state court decided this case upon the merits of the federal 
nts, question, and not upon the propriety of remedy by mandamus. 
P. 352. 
the 342 Mo. 121; 113 S. W. 2d 783, reversed. 
len- 
the CERTIORARI, post, p. 580, to review a judgment affirming 
denial of a writ of mandamus. 
juse f 
gro Messrs. Charles H. Houston and Sidney R. Redmond, 
with whom Mr. Leon A. Ransom was on the brief, for 
por- | petitioner. 


nose 
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Messrs. William S. Hogsett and Fred L. Williams, with 
whom Mr. Fred L. English was on the brief, for re. 
spondents. 

The Supreme Court of Missouri has held that the laws 
of Missouri do not entitle the petitioner to be admitted 
as a student in the University of Missouri, and that those 


laws provide for the separation of the white and negro , 


races for the purpose of higher education. The second 


part of the decision, fully recognizing petitioner’s con- 


stitutional right to equal facilities for legal education, 
finds as a fact that the State has accorded him equal 
facilities—which finding of fact, supported as it is by 
strong and uncontradicted evidence, is binding upon this 
Court. The absence of a substantial federal question js 
manifest. 

Petitioner refused to avail himself of the facilities for 
a legal education provided by the State. If he had ap- 
plied to the Lincoln University curators for a legal educa- 
tion, it is to be presumed that they would have given it 
to him in accordance with their mandatory duty under 
the Act. His refusal to avail himself of his legal rights 
is fatal to his case. 

The State of Missouri has not denied petitioner the 
equal protection of the laws by excluding him from the 
School of Law of the University of Missouri. 

Separation of the white and negro races for purposes of 
education does not infringe the rights of either race guar- 
anteed by the Fourteenth Amendment. 

Social equality is not a legal question and can not be 
settled by law or by the judgments of courts. 

The facilities for legal education available to petitioner 
under the Lincoln University Act (§§ 9616 to 9624, R. S. 
Mo., 1929) are substantially equal to the facilities 
afforded white students in the School of Law of the Uni- 
versity of Missouri. 
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In separating the races, and in determining the par- 
ticular facilities to be used by the two races, the State is 


' gllowed a large measure of discretion; and the courts will 


not interfere with the exercise of that discretion as uncon- 
stitutional, except in case of a very clear and unmistak- 
able disregard of rights secured by the Constitution of 
the United States. 

The Lincoln University board of curators are not 
merely authorized, but are required, to reorganize the 
institution so that it shall afford opportunity to negroes 
equal to that accorded to white students; and, pending 
the full development of Lincoln University, are required, 
to arrange for the attendance of negro residents of the 
State at the university of any adjacent State, to take any 
course of study provided at the University of Missouri 
but not at Lincoln University; and they are not merely 
authorized, but are required, to pay the reasonable tuition 


| fees for such attendance (§ 9622, R. S. Mo., 1929). The 
, duty to do these things is mandatory and peremptory. 


The responsibility and duty to carry out this plan has 
been placed by law—not upon these respondents, the 
curators of the University of Missouri—but upon the 
eurators of Lincoln University. 

If petitioner pursues his legal rights and makes applica- 
tion to the Lincoln University curators for an education 
in the law, it will then become their mandatory duty 
(a) to establish a school of law in Lincoln University and 
to admit petitioner as a student therein; and (b) pending 
that, and as a temporary matter, to arrange for the at- 
tendance of petitioner in one or another of the schools 
of law already established in the Universities of Kansas, 


_ Nebraska, Iowa or Illinois (all of which admit negroes), 


and to pay his tuition fees while he is attending such 
| School. 
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Substantial equality and not identity of school facili. 
ties is what is guaranteed by the Fourteenth Amend. 
ment. 

The fact that in order to avail himself of legal educa- 
tion in any one of the four law schools in adjacent states, 
the petitioner (a grown man) would be put to the neces. 


sity of traveling farther from his home in St. Louis than 


the distance from St. Louis to Columbia (where the Uni- 


versity of Missouri is located), is a mere matter of in- | 


convenience, which must necessarily arise as an incident 
to any classification or any school system; and the court 
below held that this furnishes no substantial ground of 
complaint by petitioner. Petitioner’s expense of travel 
to any of these adjacent state universities would be no 
greater than the traveling expense of students living in 
various parts of Missouri, who attend the University of 
Missouri at Columbia. 


The question of the constitutionality of the provision | 


for out-of-state instruction is, strictly speaking, not pre- 
sented for review, since petitioner never made any 
application to Lincoln University curators for the estab- 
lishment of a law course in that institution; and, there- 
fore, it is impossible to know whether the curators of 
Lincoln University, had he knocked at the door, would 


have immediately established a law course there, render- | 


ing it unnecessary for him to go out-of-state for a legal 
education. 

Mandamus against respondents was not a proper rem- 
edy, because petitioner must exhaust his administrative 
remedies before seeking extraordinary relief; and this he 
failed to do. Petitioner is in no position to appeal to 
the courts for any remedy, and certainly not for man- 
damus, to compel the board of curators of Lincoln Uni- 
versity to provide him with the opportunity for legal 
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education which he says he desires, but which he has 
never requested from the authorities charged with the 


' duty to provide it for him. A fortiori, he could not appeal 


to the courts for mandamus to compel the board of 
curators of the University of Missouri to provide him 
with a legal education which he has not requested from 


_ the authorities charged with the duty to provide it for 


him. 


Mr. Cuier Justice Huaues delivered the opinion of 
the Court. 


Petitioner Lloyd Gaines, a negro, was refused admission 
to the School of Law at the State University of Mis- 
souri. Asserting that this refusal constituted a denial 
by the State of the equal protection of the laws in viola- 
tion of the Fourteenth Amendment of the Federal Con- 
stitution, petitioner brought this action for mandamus 


’ t0 compel the curators of the University to admit him. 
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On final hearing, an alternative writ was quashed and a 
peremptory writ was denied by the Circuit Court. The 
Supreme Court of the State affirmed the judgment. 113 
S. W. 2d 783. We granted certiorari, October 10, 1938. 

Petitioner is a citizen of Missouri. In August, 1935, he 
was graduated with the degree of Bachelor of Arts at 
the Lincoln University, an institution maintained by the 
State of Missouri for the higher education of negroes. 
That University has no law school. Upon the filing of 
his application for admission to the law school of the 
University of Missouri, the registrar advised him to com- 
municate with the president of Lincoln University and 
the latter directed petitioner’s attention to § 9622 of the 
Revised Statutes of Missouri (1929), providing as 
follows: 

“Sec. 9622. May arrange for attendance at university 
of any adjacent state—Tuition fees—Pending the full 


development of the Lincoln university, the board of 
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curators shall have the authority to arrange for the at. 
tendance of negro residents of the state of Missouri at 


the university of any adjacent state to take any course — 


or to study any subjects provided for at the state uni- 
versity of Missouri, and which are not taught at the 
Lincoln university and to pay the reasonable tuition fees 


for such attendance; provided that whenever the board | 
of curators deem it advisable they shall have the power | 


to open any necessary school or department. (Laws 
1921, p. 86, § 7.)” 

Petitioner was advised to apply to the State Super. 
intendent of Schools for aid under that statute. It was 
admitted on the trial that petitioner’s “work and credits 
at the Lincoln University would qualify him for admis. 
sion to the School of Law of the University of Missouri 
if he were found otherwise eligible.’ He was refused 
admission upon the ground that it was “contrary to the 


constitution, laws and public policy of the State to admit } 


a negro as a student in the University of Missouri,” 
It appears that there are schools of law in connection 
with the state universities of four adjacent States, Kansas, 
Nebraska, Iowa and Illinois, where nonresident negroes 
are admitted. 


The clear and definite conclusions of the state court | 


in construing the pertinent state legislation narrow the 
issue. The action of the curators, who are representatives 
of the State in the management of the state university 
(R. S. Mo., § 9625), must be regarded as state action.’ 
The state constitution provides that separate free public 
schools shall be established for the education of children 
of African descent (Art. XI, § 3), and by statute separate 


high school facilities are supplied for colored students | 


equal to those provided for white students (R. S. Mo, 


‘Ex parte Virgima, 100 U. S. 339, 346, 347; Neal v. Delaware, 108 
U.S. 370, 397; Carter v. Texas, 177 U.S. 442, 447; Norris v. Ala 
bama, 294 U.S. 587, 589. 
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§§ 9346-9349). While there is no express constitutional 
provision requiring that the white and negro races be sep- 
arated for the purpose of higher education, the state court 
on a comprehensive review of the state statutes held that 
it was intended to separate the white and negro races for 
that purpose also. Referring in particular to Lincoln 
University, the court deemed it to be clear “that the Leg- 
jslature intended to bring the Lincoln University up to 
the standard of the University of Missouri, and give to 
the whites and negroes an equal opportunity for higher 
education—the whites at the University of Missouri, and 
the negroes at Lincoln University.” Further, the court 
concluded that the provisions of § 9622 (above quoted) 
to the effect that negro residents “may attend the uni- 
versity of any adjacent State with their tuition paid, 
pending the full development of Lincoln University,” 
made it evident “that the Legislature did not intend that 
negroes and whites should attend the same university in 
this State.” In that view it necessarily followed that the 
curators of the University of Missouri acted in accord- 
ance with the policy of the State in denying petitioner 
admission to its School of Law upon the sole ground of 
his race. 

In answering petitioner’s contention that this discrimi- 
nation constituted a denial of his constitutional right, the 
state court has fully recognized the obligation of the 
State to provide negroes with advantages for higher edu- 
cation substantially equal to the advantages afforded to 
white students. The State has sought to fulfill that obli- 
gation by furnishing equal facilities in separate schools, a 
method the validity of which has been sustained by our 


, decisions. Plessy v. Ferguson, 163 U.S. 537, 544; McCabe 


v. Atchison, T. & S. F. Ry. Co., 235 U.S. 151, 160; Gong 
lum v. Rice, 275 U.S. 78, 85, 86. Compare Cumming v. 
Board of Education, 175 U. S. 528, 544, 545. Respond- 
ents’ counsel have appropriately emphasized the special 
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solicitude of the State for the higher education of negroes 
as shown in the establishment of Lincoln University, g 
state institution well conducted on a plane with the Uni- 
versity of Missouri so far as the offered courses are con- 
cerned. It is said that Missouri is a pioneer in that field 
and is the only State in the Union which has established 


a separate university for negroes on the same basis as the . 
state university for white students. But, commendable | 


as is that action, the fact remains that instruction in law 
for negroes is not now afforded by the State, either at 
Lincoln University or elsewhere within the State, and that 
the State excludes negroes from the advantages of the 
law school it has established at the University of 
Missouri. 

It is manifest that this discrimination, if not relieved 
by the provisions we shall presently discuss, would con- 
stitute a denial of equal protection. That was the con- 
clusion of the Court of Appeals of Maryland in circun- 
stances substantially similar in that aspect. University 
of Maryland v. Murray, 169 Md. 478; 182 A. 590. It there 
appeared that the State of Maryland had “undertaken 
the function of education in the law” but had “omitted 
students of one race from the only adequate provision 


made for it, and omitted them solely because of their | 


color’; that if those students were to be offered “equal 
treatment in the performance of the function, they must, 
at present, be admitted to the one school provided.” Id, 
p. 489. A provision for scholarships to enable negroes 


to attend colleges outside the State, mainly for the pur- | 
pose of professional studies, was found to be inadequate 


(Id., pp. 485, 486) and the question, “whether with aid 


in any amount it is sufficient to send the negroes outside » 


the State for legal education,” the Court of Appeals found 
it unnecessary to discuss. Accordingly, a writ of manda- 
mus to admit the applicant was issued to the officers and 
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regents of the University of Maryland as the agents of 
the State entrusted with the conduct of that institution. 

The Supreme Court of Missouri in the instant case has 
distinguished the decision in Maryland upon the 
grounds—(1) that in Missouri, but not in Maryland, there 
is “a legislative declaration of a purpose to establish a 
law school for negroes at Lincoln University whenever 
necessary or practical”; and (2) that, “pending the estab- 
ishment of such a school, adequate provision has been 
made for the legal education of negro students in recog- 
nized schools outside of this State.” 113 S. W. 2d, p. 
791. 

As to the first ground, it appears that the policy of 
establishing a law school at Lincoln University has not 
yet ripened into an actual establishment, and it cannot 
be said that a mere declaration of purpose, still unfulfilled, 
isenough. The provision for legal education at Lincoln 
is at present entirely lacking. Respondents’ counsel urge 
that if, on the date when petitioner applied for admission 
to the University of Missouri, he had instead applied to 
the curators of Lincoln University it would have been 
their duty to establish a law school; that this “agency of 
the State,” to which he should have applied, was “spe- 
cifically charged with the mandatory duty to furnish him 
what he seeks.” We do not read the opinion of the Su- 
preme Court as construing the state statute to impose 
such a “mandatory duty” as the argument seems to assert. 
The state court quoted the language of § 9618, R. S. Mo. 
1929, set forth in the margin,’ making it the mandatory 


*Section 9618, R. 8. Mo. 1929, is as follows: 
“Sec. 9618. Board of curators authorized to reorganize-—The board 


_ of curators of the Lincoln university shall be authorized and required 


to reorganize said institution so that it shall afford to the negro people 
of the state opportunity for training up to the standard furnished at 
the state university of Missouri whenever necessary and practicable 
in their opinion. To this end the board of curators shall be authorized 
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duty of the board of curators to establish a law school in 
Lincoln University “whenever necessary and practicable 


in their opinion.” This qualification of their duty, ex. | 


plicitly stated in the statute, manifestly leaves it to the 
judgment of the curators to decide when it will be neces- 
sary and practicable to establish a law school, and the 


state court so construed the statute. Emphasizing the 


discretion of the curators, the court said: 


“The statute was enacted in 1921. Since its enact- © 


ment no negro, not even appellant, has applied to Lincoln 
University for a law education. This fact demonstrates 
the wisdom of the legislature in leaving it to the judg- 
ment of the board of curators to determine when it would 
be necessary or practicable to establish a law school for 
negroes at Lincoln University. Pending that time ade- 
quate provision is made for the legal education of ne- 
groes in the university of some adjacent State, as hereto- 
fore pointed out.” 1138S. W. 2d p. 791. 

The state court has not held that it would have been the 
duty of the curators to establish a law school at Lincoln 
University for the petitioner on his application. Their 
duty, as the court defined it, would have been either to 
supply a law school at Lincoln University as provided in 
§ 9618 or to furnish him the opportunity to obtain his 


legal training in another State as provided in § 9622. | 


Thus the law left the curators free to adopt the latter 
course. The state court has not ruled or intimated that 
their failure or refusal to establish a law school for a very 
few students, still less for one student, would have been 
an abuse of the discretion with which the curators were 
entrusted. And, apparently, it was because of that discre- 


— 


to purchase necessary additional land, erect necessary additional build- 


ings, to provide necessary additional equipment, and to locate, mn 
the county of Cole the respective units of the university where, in 


their opinion, the various schools will most effectively promote the | 


purposes of this article. (Laws of 1921, p. 86, § 3.)” 
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tion, and of the postponement which its exercise in accord- 
ance with the terms of the statute would entail until 
necessity and practicability appeared, that the state court 
considered and upheld as adequate the provision for the 
legal education of negroes, who were citizens of Missouri, 
in the universities of adjacent States. We may put on 
one side respondent’s contention that there were funds 
available at Lincoln University for the creation of a law 
department and the suggestions with respect to the num- 
ber of instructors who would be needed for that purpose 
and the cost of supplying them. The president of Lincoln 
University did not advert to the existence or prospective 
use of funds for that purpose when he advised petitioner 
to apply to the State Superintendent of Schools for aid 
under § 9622. At best, the evidence to which argument 
as to available funds is addressed admits of conflicting 
inferences, and the decision of the state court did not hinge 


’ on any such matter. In the light of its ruling we must 
| regard the question whether the provision for the legal 


education in other States of negroes resident in Missouri 
is sufficient to satisfy the constitutional requirement of 
equal protection, as the pivot upon which this case 
turns. 

The state court stresses the advantages that are af- 
forded by the law schools of the adjacent States,—Kansas, 
Nebraska, Iowa and Illinois——which admit non-resident 
negroes. The court considered that these were schools of 
high standing where one desiring to practice law in Mis- 
souri can get “as sound, comprehensive, valuable legal 
education” as in the University of Missouri; that the 
system of education in the former is the same as that 


. in the latter and is designed to give the students a basis 


for the practice of law in any State where the Anglo- 
American system of law obtains; that the law school of 
the University of Missouri does not specialize in Missouri 
law and that the course of study and the case books used 
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in the five schools are substantially identical. Petitioner 


insists that for one intending to practice in Missouri there . 


are special advantages in attending a law school there, 
both in relation to the opportunities for the particular 
study of Missouri law and for the observation of the local 
courts,® and also in view of the prestige of the Missouri 


law school among the citizens of the State, his prospec. . 
tive clients. Proceeding with its examination of relative , 


advantages, the state court found that the difference in 
distances to be traveled afforded no substantial ground 
of complaint and that there was an adequate appropria- 
tion to meet the full tuition fees which petitioner would 
have to pay. 

We think that these matters are beside the point. The 
basic consideration is not as to what sort of opportunities 
other States provide, or whether they are as good as those 
in Missouri, but as to what opportunities Missouri itself 
furnishes to white students and denies to negroes solely 
upon the ground of color. The admissibility of laws 
separating the races in the enjoyment of privileges af- 
forded by the State rests wholly upon the equality of the 
privileges which the laws give to the separated groups 
within the State. The question here is not of a duty of 
the State to supply legal training, or of the quality of the 
training which it does supply, but of its duty when it 
provides such training to furnish it to the residents of 
the State upon the basis of an equality of right. By the 
operation of the laws of Missouri a privilege has been 
created for white law students which is denied to negroes 
by reason of their race. The white resident is afforded 
legal education within the State; the negro resident hav- 
ing the same qualifications is refused it there and must go 
outside the State to obtain it. That is a denial of the 
equality of legal right to the enjoyment of the privilege 


*See University of Maryland v. Murray, 169 Md. 478, 486. 


ner 
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which the State has set up, and the provision for the pay- 
ment of tuition fees in another State does not remove the 
discrimination. 

The equal protection of the laws is “a pledge of the pro- 
tection of equal laws.” Yick Wo v. Hopkins, 118 U. S. 
356, 369. Manifestly, the obligation of the State to give 
the protection of equal laws can be performed only where 
its laws operate, that is, within its own jurisdiction. It 
is there that the equality of legal right must be main- 
tained. That obligation is imposed by the Constitution 
upon the States severally as governmental entities — 
each responsible for its own laws establishing the rights 
and duties of persons within its borders. It is an obliga- 
tion the burden of which cannot be cast by one State 
upon another, and no State can be excused from per- 
formance by what another State may do or fail to do. 
That separate responsibility of each State within its own 


, sphere is of the essence of statehood maintained under 


our dual system. It seems to be implicit in respondents’ 
argument that if other States did not provide courses for 
legal education, it would nevertheless be the constitu- 
tional duty of Missouri when it supplied such courses 
for white students to make equivalent provision for 
negroes. But that plain duty would exist because it 


| rested upon the State independently of the action of 


other States. We find it impossible to conclude that what 
otherwise would be an unconstitutional discrimination, 
with respect to the legal right to the enjoyment of op- 
portunities within the State, can be justified by requiring 
resort to opportunities elsewhere. That resort may miti- 
gate the inconvenience of the discrimination but cannot 
serve to validate it. 

Nor can we regard the fact that there is but a limited 
demand in Missouri for the legal education of negroes 
as excusing the discrimination in favor of whites. We 
had occasion to consider a cognate question in the case 
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of McCabe v. Atchison, T. & S. F. Ry. Co., supra. There 
the argument was advanced, in relation to the provision 
by a carrier of sleeping cars, dining and chair cars, that 
the limited demand by negroes justified the State in per- 
mitting the furnishing of such accommodations exclu- 
sively for white persons. We found that argument to be 
without merit. It made, we said, the constitutional right 
“depend upon the number of persons who may be dis- 
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inst! 
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criminated against, whereas the essence of the constitu. — 


tional right is that it is a personal one. Whether or not 
particular facilities shall be provided may doubtless be 
conditioned upon there being a reasonable demand there- 
for, but, if facilities are provided, substantial equality 
of treatment of persons traveling under like conditions 
cannot be refused. It is the individual who is entitled 
to the equal protection of the laws, and if he is denied 
by a common carrier, acting in the matter under the 


authority of a state law, a facility or convenience in | 
¢ 


the course of his journey which under substantially the 
same circumstances is furnished to another traveler, he 
may properly complain that his constitutional privilege 
has been invaded.” Jd., pp. 161, 162. 

Here, petitioner’s right was a personalone. It was asan 
individual that he was entitled to the equal protection of 
the laws, and the State was bound to furnish him within 
its borders facilities for legal education substantially equal 
to those which the State there afforded for persons of the 
white race, whether or not other negroes sought the same 
opportunity. 

It is urged, however, that the provision for tuition out- 
side the State is a temporary one,—that it is intended to 
operate merely pending the establishment of a law de- 
partment for negroes at Lincoln University. While in 
that sense the discrimination may be termed temporary, 
it may nevertheless continue for an indefinite period by 
reason of the discretion given to the curators of Lincoln 
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University and the alternative of arranging for tuition in 
other States, as permitted by the state law as construed 
by the state court, so long as the curators find it unneces- 
sary and impracticable to provide facilities for the legal 
instruction of negroes within the State. In that view, we 
cannot regard the discrimination as excused by what is 


_ called its temporary character. 


We do not find that the decision of the state court turns 
on any procedural question. The action was for manda- 
mus, but it does not appear that the remedy would have 
been deemed inappropriate if the asserted federal right 
had been sustained. In that situation the remedy by 
mandamus was found to be a proper one in University of 
Maryland v. Murray, supra. In the instant case, the state 
court did note that petitioner had not applied to the man- 
agement of Lincoln University for legal training. But, as 
we have said, the state court did not rule that it would have 


been the duty of the curators to grant such an application, 


— 


but on the contrary took the view, as we understand it, 
that the curators were entitled under the state law to re- 
fuse such an application and in its stead to provide for 
petitioner’s tuition in an adjacent State. That conclusion 
presented the federal question as to the constitutional 
adequacy of such a provision while equal opportunity for 
legal training within the State was not furnished, and this 
federal question the state court entertained and passed 
upon. We must conclude that in so doing the court de- 
nied the federal right which petitioner set up and the 
question as to the correctness of that decision is before 
us. We are of the opinion that the ruling was error, and 
that petitioner was entitled to be admitted to the law 
school of the State University in the absence of other and 
proper provision for his legal training within the State. 
The judgment of the Supreme Court of Missouri is re- 
versed and the cause is remanded for further proceedings 
not inconsistent with this opinion. 
Reversed. 
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Separate opinion of Mr. Justice McRreyNo.ps. 


Considering the disclosures of the record, the Supreme ’ 
Court of Missouri arrived at a tenable conclusion and its 


judgment should be affirmed. That court well understood 
the grave difficulties of the situation and rightly refused 
to upset the settled legislative policy of the State by 
directing a mandamus. 


In Cumming v. Richmond County Board of Education, ' 


175 U.S. 528, 545, this Court through Mr. Justice Harlan 
declared—“The education of the people in schools main- 
tained by state taxation is a matter belonging to the 
respective States, and any interference on the part of 
Federal authority with the management of such schools 
cannot be justified except in the case of a clear and un- 
mistakable disregard of rights secured by the supreme law 
of the land.” Gong Lum v. Rice, 275 U. S. 78, 85— 
opinion by Mr. Chief Justice Taft—asserts: “The right 
and power of the state to regulate the method of pro- 
viding for the education of its youth at public expense is 
clear.”’ 

For a long time Missouri has acted upon the view that 
the best interest of her people demands separation of 
whites and negroes in schools. Under the opinion just 
announced, I presume she may abandon her law school 
and thereby disadvantage her white citizens without im- 
proving petitioner’s opportunities for legal instruction; 
or she may break down the settled practice concerning 
separate schools and thereby, as indicated by experience, 
damnify both races. Whether by some other course it 
may be possible for her to avoid condemnation is matter 
for conjecture. 

The State has offered to provide the negro petitioner 
opportunity for study of the law—if perchance that is 
the thing really desired—by paying his tuition at some 
nearby school of good standing. This is far from un- 
mistakable disregard of his rights and in the circum- 
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stances is enough to satisfy any reasonable demand for 
specialized training. It appears that never before has a 
negro applied for admission to the Law School and none 
has ever asked that Lincoln University provide legal 
instruction. 

The problem presented obviously is a difficult and high- 
ly practical one. A fair effort to solve it has been made 
by offering adequate opportunity for study when sought 
in good faith. The State should not be unduly hampered 
through theorization inadequately restrained by experi- 
ence. 

This proceeding commenced in April, 1936. Petitioner 
then twenty-four years old asked mandamus to compel 
his admission to the University in September, 1936, not- 
withstanding plain legislative inhibition. Mandamus is 
not a writ of right but is granted only in the court’s dis- 
cretion upon consideration of all the circumstances. 
Duncan Townsite Co. v. Lane, 245 U. S. 308, 311; United 
States ex rel. Arant v. Lane, 249 U. S. 367, 371. 

The Supreme Court of Missouri did not consider the 
propriety of granting the writ under the theory of the law 
now accepted here. That, of course, will be matter open 
for its consideration upon return of the cause. 

Mr. Justice BuTLER concurs in the above views. 
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A 
MORGAN v. VIRGINIA. the 

(328 U.S. 373 (1945)) 
B 
APPEAL FROM THE SUPREME COURT OF APPEALS OF VIRGINIA, Osn 
No. 704. Argued March 27, 1946.—Decided June 3, 1946, Am 
for 

1. Provisions of the Virginia Code, 1942, §§ 4097z to 4097dd, which ' 
require the separation of white and colored passengers on both | N 

interstate and intrastate motor carriers are invalid as applied to 

interstate passengers in vehicles moving interstate, because they T 


burden interstate commerce contrary to Art. I, §8, cl. 3 of the con: 
Constitution of the United States, even though Congress has enacted pas: 


no legislation on the subject. Pp. 374, 380, 386. stat 
2. If a state statute unlawfully burdens interstate commerce, the colc 
powers reserved to the State by the Tenth Amendment will not 
validate it. P. 376. a 
3. An interstate passenger, charged in a criminal proceeding with at t 
violation of the statute, is a proper person to challenge its validity ara, 
as a burden on interstate commerce. P. 376. , oth 
4. State legislation is invalid if it unduly burdens interstate commerce , Or 
where uniformity is necessary in the constitutional sense of useful | ma’ 
in accomplishing a permitted purpose. Pp. 377, 380. ' 
5. A State cannot impose undue burdens on interstate commerce by ws 
simply invoking the convenient apologetics of the police power. ope 
P. 380. mis 
6. Seating arrangements for the different races in interstate motor 7 
travel require a single, uniform rule to promote and protect na- ger 
tional travel. P. 386. inte 
ls4 Va. 24.345. E. 2d 491, reversed. by 


Appellant, an interstate passenger, was convicted of a — wh 
violation of Virginia Code, 1942, § 4097dd, relating to the 
segregation of white and colored passengers on motor 
buses. The Supreme Court of Appeals of Virginia af- of 4 
firmed. 184 Va. 24, 34S. E. 2d 491. On appeal to this 2, 
Court, reversed, p. 386. 4, 


William H. Hastie and Thurgood Marshall argued the | 7 
cause for appellant. With them on the brief was Leon J 
A. Ransom. 
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Abram P. Staples, Attorney General of Virginia, argued 
the cause and filed a brief for appellee. 


Briefs were filed as amici curiae by Gregory Hankin, 
Osmond K. Fraenkel and Arthur Garfield Hays for the 
American Civil Liberties Union, and by Harold A. Stevens 
for the Workers Defense League, in support of appellant. 


Mr. Justice REep delivered the opinion of the Court. 


This appeal brings to this Court the question of the 
constitutionality of an act of Virginia,’ which requires all 
passenger motor vehicle carriers. both interstate and intra- 
state,? to separate without discrimination * the white and 
colored passengers in their motor buses so that contiguous 
seats will not be occupied by persons of different races 
at the same time. <A violation of the requirement of sep- 
aration by the carrier is a misdemeanor.’ The driver or 
other person in charge is directed and required to increase 
or decrease the space allotted to the respective races as 
may be necessary or proper and may require passengers 
to change their seats to comply with the allocation. The 
operator's failure to enforce the provisions is made a 
misdemeanor.” 

These regulations were applied to an interstate passen- 
ger, this appellant. on a motor vehicle then making an 
interstate run or trip. According to the statement of fact 
by the Supreme Court of Appeals of Virginia, appellant, 
who is a Negro, was traveling on a motor common car- 


1 Virginia Code of 1942, §§ 40072 to 4097dd inclusive. The sections 
are derived from an act of General Assembly of Virgima of 1930. Acts 
of Assembly, Va. 1930, p. 343. 

2Id., §§ 4097z, 4097m, 4097s; Morgan v. Commonwealth, 184 Va. 
24, 39, 34S. E. 2d 491. 

37d., § 4097aa. 

*Id.. § 40972; § 4097bb. 

*Id., § 4097bb. 
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rier, operating under the above-mentioned statute, from 
Gloucester County, Virginia, through the District of Co. 
lumbia, to Baltimore, Maryland, the destination of the bus, 
There were other passengers, both white and colored. Qn 
her refusal to accede to a request of the driver to move 
to a back seat, which was partly occupied by other colored 
passengers, so as to permit the seat that she vacated to 


be used by white passengers, a warrant was obtained and ° 


appellant was arrested, tried and convicted of a violation 
of § 4097dd of the Virginia Code. On a writ of error 
the conviction was affirmed by the Supreme Court of Ap- 
peals of Virginia. 184 Va. 24. The Court of Appeals 
interpreted the Virginia statute as applicable to appellant 
since the statute “embraces all motor vehicles and all 


*“4097dd. Violation by passengers; misdemeanor; ejection —All 
persons who fail while on any motor vehicle carrier, to take and 
occupy the seat or seats or other space assigned to them by the driver, 
operator or other person in charge of such vehicle, or by the person 
whose duty it is to take up tickets or collect fares from passengers 
therein, or who fail to obey the directions of any such driver, operator 
or other person in charge, as aforesaid, to change their seats from 
time to time as occasions require, pursuant to any lawful rule, regu- 
lation or custom in force by such lines as to assigning separate seats 
or other space to white and colored persons, respectively, having been 
first advised of the fact of such regulation and requested to conform 
thereto, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be fined not less than five dollars nor more than twenty- 
five dollars for each offense. Furthermore, such persons may be 
ejected from such vehicle by any driver, operator or person in charge 
of said vehicle, or by any police officer or other conservator of the 
peace; and in case such persons ejected shall have paid their fares 
upon said vehicle, they shall not be entitled to the return of any 
part of same. For the refusal of any such passenger to abide by the 
request of the person in charge of said vehicle as aforesaid, and his 
consequent ejection from said vehicle, neither the driver, operator, 
person in charge, owner, manager nor bus company operating said 
vehicle shall be liable for damages in anv court.” 
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passengers, both interstate and intrastate.” ’ The Court 
of Appeals refused to accept appellant’s contention that 
the statute applied was invalid as a delegation of legisla- 
tive power to the carrier by a concurrent holding “that 
no power is delegated to the carrier to legislate .. . . The 
statute itself condemns the defendant’s conduct as a vio- 
lation of law and not the rule of the carrier.” /d., at 38. 
No complaint is made as to these interpretations of the 
Virginia statute by the Virginia court." 

The errors of the Court of Appeals that are assigned and 
relied upon by appellant are in form only two. The first 
is that the decision is repugnant to Clause 3, § 8, Article I 
of the Constitution of the United States,® and the second 
the holding that powers reserved to the states by the 
Tenth Amendment include the power to require an inter- 
state motor passenger to occupy a seat restricted for the 
use of his race. Actually, the first question alone needs 
consideration for, if the statute unlawfully burdens inter- 
state commerce, the reserved powers of the state will not 
validate it.”° 

We think, as the Court of Appeals apparently did, that 
the appellant is a proper person to challenge the validity 
of this statute as a burden on commerce.” If it is an in- 
valid burden, the conviction under it would fail. The 
statute affects appellant as well as the transportation com- 
pany. Constitutional protection against burdens on com- 


™Morgan v. Commonwealth, supra, 37. Cf. Smith v. State, 100 
Tenn. 494, 46 S. W. 566; Alabama & Vicksburg R. Co. v. Morris, 
103 Miss. 511, 60 So. 11; Southern R. Co. v. Norton, 112 Miss. 302, 
73 So. 1. 

®Compare Hebert v. Louisiana, 272 U.S. 312, 317; General Trading 
Co. v. Tax Comm'n, 322 U.S. 335, 337. 

*“Section 8. The Congress shall have Power . . . To regulate 
Commerce with foreign Nations, and among the several States, and 
with the Indian Tribes; ... .” 

© Case v. Bowles, 327 U.S. 92, 101-102. 

1 Cf. Edwards v. California, 314 U.S. 160, 172, n. 1. 
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merce is for her benefit on a criminal trial for violation of 
the challenged statute. Hatch v. Reardon, 204 U.S. 152, 
160; Federation of Labor v. McAdory, 325 U.S. 450, 463. 

This Court frequently must determine the validity of 
state statutes that are attacked as unconstitutional inter- 
ferences with the national power over interstate commerce, 
This appeal presents that question as to a statute that 
compels racial segregation of interstate passengers in vehi- 
cles moving interstate.” 

The precise degree of a permissible restriction on state 
power cannot be fixed generally or indeed not even for one 
kind of state legislation, such as taxation or health or 
safety. There is a recognized abstract principle, how- 
ever, that may be taken as a postulate for testing whether 
particular state legislation in the absence of action by 
Congress is beyond state power. This is that the state 
legislation is invalid if it unduly burdens that commerce 
in matters where uniformity 1s necessary—necessary in 
the constitutional sense of useful in accomplishing a per- 
mitted purpose.'* Where uniformity is essential for the 
functioning of commerce, a state may not interpose its 
local regulation.” Too true it is that the principle lacks 
in precision. Although the quality of such a principle 
is abstract, its application to the facts of a situation created 
by the attempted enforcement of a statute brings about 
a specific determination as to whether or not the statute 


12 When passing upon a rule of a carrier that required segregation 
of an interstate passenger, this Court said, “And we must keep in mind 
that we are not dealing with the law of a State attempting a regulation 
of interstate commerce beyond its power to make.” Chiles v. Chesa- 
peake & Ohio R. Co., 218 U.S. 71, 75. 

Cf. Gwin, White & Prince v. Henneford. 305 U.S. 434, 439; Mintz 
Vv. Baldwin, 289 U.S. 346, 352; Welch Co. v. New Hampshire, 306 U.S. 
79, S4. 

4 Southern Pac: fic Co. v. Arizona, 325 U.S. 761, 766-71. 

Cooley v. Board of Wardens, 12 How. 299, 319; Minnesota Rate 
Cases, 230 U.S. 352, 402; Kelly v. Washington, 302 U.S. 1, 10. 
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in question is a burden on commerce. Within the broad 
limits of the principle, the cases turn on their own facts. 

In the field of transportation, there has been a series 
of decisions which hold that where Congress has not acted 
and although the state statute affects interstate com- 
merce, a state may validly enact legislation which has 
predominantly only a local influence on the course of com- 
merce.’ It is equally well settled that, even where Con- 





16 Statutes or orders dealing with safety of operations: Smith v. Ala- 
bama, 124 U.S. 465 (Alabama statute requiring an examination and 
license of train engineers before operating in the state); Nashville, C. 
& St. L. R. Co. v. Alabama, 128 U.S. 96 (statute requiring examination 
of railroad employees as to vision and color blindness); New York, 
N.H. & H.R. Co. v. New York, 165 U.S. 628 (New York statute 
forbidding the use of furnaces or stoves in passenger cars and requiring 
guard-posts on railroad bridges) ; Erb v. Morasch, 177 U.S. 584 (mu- 
nicipal ordinance limiting speed of trains in city to 6 miles an hour) ; 
Atlantic Coast Line R. Co. v. Georgia, 234 U.S. 280 (Georgia statute 
requiring electric headlights on locomotives); Morris v. Duby, 274 
U. S. 135 (weight restrictions on motor carriers imposed by order of 
Oregon highway commission) ; Sproles v. Binford, 286 U.S. 374 (size 
and weight restrictions on trucks imposed by Texas statute); South 
Carolina Highway Dept. v. Barnwell Bros., 303 U. S. 177 (statute 
restricting weight and size of motor carriers); Maurer v. Hamilton, 
309 U. S. 598 (Pennsylvania statute forbidding the use of its highways 
to any vehicle carrying any other vehicle over the head of the operator 
of the vehicle); Terminal Assn. v. Trainmen, 318 U.S. 1 (Illinois 
statute requiring cabooses on freight trains). 

Statutes or orders requiring local train service: Gladson v. Minne- 
sota, 166 U.S. 427 (state statute requiring intrastate train to stop at 
county seat to take on and discharge passengers) ; Lake Shore & Mich- 
wan Southern R. Co. v. Ohio, 173 U.S. 285 (statute requiring three 
trains daily, if so many are run, to stop at each city containing over 
3,000 inhabitants as applied to interstate trains) ; Atlantic Coast Line 
R. Co. v. North Carolina Corporation Comm'n. 206 U. S. 1 (order 
regulating train service, particularly requiring train to permit con- 
nection with through trains at junction point) ; Missouri Pacific R. Co. 


40361 O—59—pt. 4——22 
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gress has not acted, state legislation or a final court order 
is invalid which materially affects interstate commerce.” 





v. Kansas, 216 U.S. 262 (order directing the operation of intrastate 
passenger train service over specified route). 

Statutes dealing with employment of labor—full crew laws: Chi- 
cago, R. I. & P. R. Co. vy. Arkansas, 219 U.S. 453 (Arkansas full crew 
law applied to interstate trains); St. Lows, J. M. & S. R. Co. y. 
Arkansas, 240 U.S. 518 (Arkansas full crew laws applied to switching 
crews); Missouri Pacific R. Co. v. Norwood, 283 U.S. 249 (Arkansas 
full crew laws applied to freight and switching crews). 

7 Statutes or orders dealing with safety of operations: Kansas City 
Southern R. Co. v. Kaw Valley Dist., 233 U.S. 75 (order requiring 
railroad to remove its bridges over river for flood control purposes); 
South Covington & Cincinnati R. Co. v. Covington, 235 U. S. 537 
(ordinances regulating the number of passengers to be carried in, the 
number of cars to be run and the temperature of an interstate street 
railway car invalid; those requiring rails on front and rear platform, 
ventilation and cleaning valid) ; Seaboard Air Line R. Co. v. Blackwell, 
244 U.S. 310 (Georgia Blow Post Law requiring train to blow whistle 
and slow down almost to a stop at each grade crossing where numerous 
grade crossings were involved. Cf. Southern R. Co. v. King, 217 U.S. 
524, where answer held insufficient to permit proof of burden of the 
statute on interstate commerce) ; Southern Pacific Co. v. Arizona, 325 
U.S. 761 (statute limiting number of cars in freight train to 70 and 
passenger cars to 14). 

Statutes or orders requiring local train service: Illinois Central R. 
Co. v. Illinois, 163 U.S. 142 (statute applied to require fast mail train 
to detour from main line in order to stop at station for the taking on 
and discharge of passengers); Cleveland, C., C. & St. L. R. Co. v. 
Illinois, 177 U.S. 514 (Illinois statute’requiring interstate train to stop 
at each station); Mississippi Railroad Comm'n v. Illinois Central R. 
Co., 203 U.S. 335 (order of commission requiring interstate train to 
stop at small town); Atlantic Coast Line v. Wharton, 207 U. S. 328 
(South Carolina statute and railroad commission order requiring inter- 
state train to stop at small town); St. Louis Southwestern R. Co. v. 
Arkansas, 217 U.S. 136 (statute and order requiring delivery of freight 
cars to local shippers); Herndon v. Chicago, R. 1. & P. R. Co., 218 
U.S. 135 (statute requiring interstate train to stop at junction point) ; 
Chicago, B. & Q. R. Co. v. Wisconsin Railroad Comm'n, 237 U.S. 226 
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Because the Constitution puts the ultimate power to reg- 
ulate commerce in Congress, rather than the states, the 
degree of state legislation’s interference with that com- 
merce may be weighed by federal courts to determine 
whether the burden makes the statute unconstitutional.” 
The courts could not invalidate federal legislation for the 
same reason because Congress, within the limits of the 
Fifth Amendment, has authority to burden commerce if 
that seems to it a desirable means of accomplishing a 
permitted end.” 

This statute is attacked on the ground that it imposes 
undue burdens on interstate commerce. It is said by the 
Court of Appeals to have been passed in the exercise of 
the state’s police power to avoid friction between the races. 
But this Court pointed out years ago “that a State cannot 
avoid the operation of this rule by simply invoking the 
convenient apologetics of the police power.” * Burdens 
upon commerce are those actions of a state which directly 
“impair the usefulness of its facilities for such traffic.” * 
That impairment, we think, may arise from other causes 
than costs or long delays. A burden may arise from a 
state statute which requires interstate passengers to order 


(Wisconsin statute requiring interstate train to stop at villages con- 
taining 200 or more inhabitants); Missouri, K. & T. R. Co. v. Tezas, 
245 U.S. 484 (order requiring trains to start on time and fixing time 
allowed for stops at junctions en route); St. Louis & S. F. R. Co. v. 
Public Service Comm'n, 254 U.S. 535 (order requiring through trains 
to detour through a smail town); St. Louwis-San Francisco R. Co. v. 
Public Service Comm'n, 261 U.S. 369 (order requiring that interstate 
trains be stopped at small town). 

18 See Southern Pacific Co. v. Arizona, 325 U.S. at 770. 

1” Compare United States v. Carolene Products Co., 304 U.S. 144, 
146. 

” Kansas City Southern R. Co. v. Kaw Valley Dist., 233 U. S. 
75, 79. 

1 Illinois Central R. Co. v. Illinois, 163 U.S. 142, 154. 
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their movements on the vehicle in accordance with loca] 
rather than national requirements. 

On appellant’s journey, this statute required that she 
sit in designated seats in Virginia.” Changes in seat des- 
ignation might be made “at any time” during the journey 
when “necessary or proper for the comfort and conven- 
ience of passengers.” This occurred in this instance, 
Upon such change of designation, the statute authorizes 
the operator of the vehicle to require, as he did here, “any 
passenger to change his or her seat as it may be necessary 
or proper.” * An interstate passenger must if necessary 
repeatedly shift seats while moving in Virginia to meet 
the seating requirements of the changing passenger group. 
On arrival at the District of Columbia line, the appellant 
would have had freedom to occupy any available seat and 
so to the end of her journey. 

Interstate passengers traveling via motor buses between 
the north and south or the east and west may pass through 
Virginia on through lines in the day or in the night. The 
large buses approach the comfort of pullmans and have 
seats convenient for rest. On such interstate journeys 
the enforcement of the requirements for reseating would 
be disturbing. 

Appellant's argument, properly we think, includes facts 
bearing on interstate motor transportation beyond those 
immediately involved in this journey under the Virginia 
statutory regulations. To appraise the weight of the 
burden of the Virginia statute on interstate commerce, 
related statutes of other states are important to show 
whether there are cumulative effects which may make 


*2 The Virginia Code of 1942, § 67, defines a colored person, for 
the purpose of the Code, as follows: “Every person in whom there 
is ascertainable any negro blood shall be deemed and taken to be 
a colored person... . Provisions for vital statistics make 4 record 
of the racial lines of Virginia inhabitants. §§ 1574 and 5099a. 

23 § 4097bb. 
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local regulation impracticable. Eighteen states, it ap- 
pears, prohibit racial separation on public carriers.” 
Ten require separation on motor carriers.” Of these, Ala- 
bama applies specifically to interstate passengers with an 
exception for interstate passengers with through tickets 
from states without laws on separation of passengers.” 
The language of the other acts, like this Virginia statute 
before the Court of Appeals’ decision in this case, may be 
said to be susceptible to an interpretation that they do 
or do not apply to interstate passengers. 

In states where separation of races is required in motor 
vehicles, a method of identification as white or colored 
must be employed. This may be done by definition. 
Any ascertainable Negro blood identifies a person as col- 
ored for purposes of separation in some states.” In the 
other states which require the separation of the races in 


24 (Cal. Civ. Code (Deering), 1941, §§ 51-54; Colo. Stat. Ann., 1935, 
Ch. 35, §§ 1-10; Conn. Gen. Stat. (Supp. 1933), § 1160b; Ill. Rev. 
Stat., 1945, Ch. 38, §§ 125-128g; Ind. Stat. (Burns), 1933, §§ 10-901, 
10-902; Iowa Code, 1939, §§ 13251-13252; Kan. Gen. Stat., 1935, 
§ 21-2424; Mass. Laws (Michie), 1933, Ch. 272, §98, as amended 
1934; Mich. Stat. Ann., 1938, §§ 28.343, 28.344; Minn. Stat. (Mason), 
1927, § 7321; Neb. Comp. Stat., 1929, § 23-101; N. J. Rev. Stat., 
1937, §§ 10:1-2 to 10:1-7; N. Y. Civil Rights Law (McKinney), 
§§ 40-41; Ohio Code (Throckmorton), 1940, §§ 12940-12942; Pa. 
Stat. (Purdon), Tit. 18, §§ 4654 to 4655; R. I. Gen. Laws, 1938, Ch. 
606, §§ 28-29; Wash. Rev. Stat. (Remington), 1932, § 2686 (semble) ; 
Wis. Stat., 1943, § 340.75. 

*5 Ala. Code, 1940, Tit. 48, § 268; Ark. Stat., 1937 (Pope), §§ 6921- 
6927, Acts 1943, p. 379; Ga. Code, 1933, § 68-616; La. Gen. Stat. 
(Dart), 1939, §§ 5307-5309; Miss. Code, 1942, § 7785; N. C. Gen. 
Stat., 1943, § 62-109; Okla. Stat. Ann., 1941, Tit. 47, §§ 201-210; 
S. C. Code, 1942, § 8530-1; Tex. Pen. Code (Vernon), 1936, Art. 
1659; Va. Code, 1942, §§ 4097z—4097dd. 

6 Ala. Code 1940, Tit. 48, § 268. 

** Ala. Code, 1940, Tit. 1, §2; Ark. Stat. (Pope), 1937, § 1200 
(separate coach law); Ga. Code (Michie Supp.), 1928, § 2177; Okla. 
Const., Art XXIII, § 11; Va. Code (Michie), 1942, § 67. 
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motor carriers, apparently no definition generally appli- 
cable or made for the purposes of the statute is given, 
Court definition or further legislative enactments would 
be required to clarify the line between the races, 
Obviously there may be changes by legislation in the 
definition.” 

The interferences to interstate commerce which arise 
from state regulation of racial association on interstate 
vehicles has long been recognized. Such regulation ham- 
pers freedom of choice in selecting accommodations. The 
recent changes in transportation brought about by the 
coming of automobiles does not seem of great significance 
in the problem. People of all races travel today more 
extensively than in 1878 when this Court first passed upon 
state regulation of racial segregation in commerce. The 
factual situation set out in preceding paragraphs empha- 
sizes the soundness of this Court’s early conclusion in 
Hall v. DeCwir, 95 U.S. 485. 

The DeCuir case arose under a statute of Louisiana in- 
terpreted by the courts of that state and this Court to 
require public carriers ‘to give all persons travelling in 
that State, upon the public conveyances employed in such 
business, equal rights and privileges in all parts of the con- 
veyance, without distinction or discrimination on account 
of race or color.” Page 487. Damages were awarded 
against Hall, the representative of the operator of a Mis- 
sissippi river steamboat that traversed that river interstate 
from New Orleans to Vicksburg, for excluding in Louisiana 
the defendant in error, a colored person, from a cabin re- 
served for whites. This Court reversed for reasons well 


28 Compare Va. Code, 1887, § 49, providing that those who had 
one-fourth or more Negro blood were to be considered colored. This 
was changed in 1910 (Acts, 1910, p. 581) to read one-sixteenth or 
more. It was again changed in 1930 by Acts, 1930, p. 97, to its 
present form, i. e., any ascertainable Negro blood. See note 22, 
supra. 
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li stated in the words of Mr. Chief Justice Waite.” As our 
a previous discussion demonstrates, the transportation diffi- 
es. 295 U.S. at 489: 
he “It was to meet just such a case that the commercial clause in 
| the Constitution was adopted. The river Mississippi passes 
through or along the borders of ten different States, and its tribu- 
ise taries reach many more. The commerce upon these waters is 
immense, and its regulation clearly a matter of national concern. 
ite If each State was at liberty to regulate the conduct of carriers 
m- while within its jurisdiction, the confusion likely to follow could 
, not but be productive of great inconvenience and unnecessary 
he hardship. Each State could provide for its own passengers and 
he regulate the transportation of its own freight, regardless of the 
interests of others. Nay more, it could prescribe rules by which 
_ the carrier must be governed within the State in respect to pas- 
re sengers and property brought from without. On one side of the 
on river or its tributaries he might be required to observe one set of 
, rules, and on the other another. Commerce cannot flourish in the 
he midst of such embarrassments. No carrier of passengers can 
1a- conduct his business with satisfaction to himself, or comfort to 
, those employing him, if on one side of a State line his passengers, 
in both white and colored, must be permitted to occupy the same 
cabin, and on the other be kept separate. Uniformity in the reg- 
: ulations by which he is to be governed from one end to the other 
m- ) of his route is a necessity in his business, and to secure it Congress, 
to which is untrammelled by State lines, has been invested with the 
in exclusive legislative power of determining what such regulations 
shall be. If this statute can be enforced against those engaged in 
ich inter-state commerce, it may be as well against those engaged in 
yn- foreign; and the master of a ship clearing from New Orleans for 
Liverpool, having passengers on board, would be compelled to 
int carry all, white and colored, in the same cabin during his passage 
led down the river, or be subject to an action for damages, ‘exemplary 
: as well as actual,’ by any one who felt himself aggrieved because 
[is- he had been excluded on account of his color.” 
ate See Louisville, N. O. & T. R. Co. v. Mississippi, 133 U. S. 587, 
ina 590-91. 
re- A regulation of the number of passengers on interstate street cars 
‘ell was held invalid in South Covington & Cincinnati R. Co. v. Covington, 
235 U.S. 537, 547. This Court said at 547-48: 
had “If Covington can regulate these matters, certainly Cincinnati 
“his can, and interstate business might be impeded by conflicting and 
“ varying regulations in this respect, with which it might be impos- 
t8 sible to comply. On one side of the river one set of regulations 


might be enforced, and on the other side quite a different set, and 
both seeking to control a practically continuous movement of cars. 
As was said in Hall v. DeCuir, 95 U.S. 485, 489, ‘commerce cannot 
flourish in the midst of such embarrassments.’ ” 
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culties arising from a statute that requires commingling 
of the races, as in the DeC wir case, are increased by one 
that requires separation, as here.” Other federal courts 


have looked upon racial separation statutes as applied to | 


interstate passengers as burdens upon commerce.” 

In weighing the factors that enter into our conclusion 
as to whether this statute so burdens interstate commerce 
or so infringes the requirements of national uniformity 
as to be invalid, we are mindful of the fact that conditions 


% South Covington & Cincinnati R. Co. v. Kentucky, 252 U.S. 399, 
relied upon by appellee, does not decide to the contrary of the holding 
in Hall v. DeCuir. In that case a carrier corporation was convicted 
in the Kentucky courts of violation of a state statute that required it 
to furnish cars with separate compartments for white and colored. It 
operated street cars interstate over the lines of another corporation 
that owned tracks that were wholly intrastate. The Court of Appeals 
of Kentucky held the conviction good on the ground that the offending 
act was the operation of the intrastate railroad in violation of the state 
statute. It was said that the statute did not apply to an interstate 
passenger. South Covington & Cincinnati Street R. Co. v. Common- 
wealth, 181 Ky. 449, 454, 205 S. W. 603. The Court of Appeals re- 
ferred, with continual approval, at that point to Chiles v. Chesapeake 
& Ohio R. Co., 125 Ky. 299, 304: “It is admitted that sections 795-801 
of the Kentucky Statutes, requiring ali railroad companies to furnish 
separate coaches for transportation of white and colored passengers, 
and imposing upon the company and conductors a penalty for refusing 
or failing to carry out the provisions of the law, does not apply to 
appellant, who was an interstate passenger; it being conceded that 
the statute is only operative within the territorial limits of this State, 
and effective as to passengers who travel from one point within the 
State to another place within its border.” This Court accepted this 
application of the state statute and said it “is not a regulation of 
interstate commerce.” Page 403. Probably what was meant by the 
opinions was that under the Kentucky act the company with wholly 
intrastate mileage must_operate cars with separate compartments for 
intrastate passengers. 

* Anderson v. Louisville & N. R. Co.. 62 F. 46, 48; Washington, B. 
& A. R. Co. v. Waller, 53 App. D. C. 200, 289 F. 598. See also Hart 


v. State, 100 Md. 595, 60 A. 457; Carrey v. Spencer, 36 N. Y. Supp. 
886. 
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vary between northern or western states such as Maine 
or Montana, with practically no colored population; in- 
dustrial states such as Illinois, Ohio, New Jersey and Penn- 
sylvania with a small, although appreciable, percentage of 
colored citizens; and the states of the deep south with 
percentages of from twenty-five to nearly fifty per cent 
colored, all with varying densities of the white and col- 
ored races in certain localities. Local efforts to promote 
amicable relations in difficult areas by legislative segre- 
gation in interstate transportation emerge from the latter 
racial distribution. As no state law can reach beyond 
its own border nor bar transportation of passengers across 
its boundaries, diverse seating requirements for the races 
in interstate journeys result. As there is no federal act 
dealing with the separation of races in interstate trans- 
portation, we must decide the validity of this Virginia 
statute on the challenge that it interferes with commerce, 
as a matter of balance between the exercise of the local 
police power and the need for national uniformity in the 
regulations for interstate travel. It seems clear to us that 
seating arrangements for the different races in interstate 
motor travel require a single, uniform rule to promote and 
protect national travel. Consequently, we hold the Vir- 
ginia statute in controversy invalid. 

Reversed. 


Mr. JUSTICE RUTLEDGE concurs in the result. 


Mr. Justice JACKSON took no part in the consideration 
or decision of this case. 


Mr. Justice Buack, concurring. 


The Commerce Clause of the Constitution provides 
that “Congress shall have power . . . to regulate com- 
merce . . . among the several States.” I have believed, 
and still believe, that this provision means that Congress 
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can regulate commerce and that the courts cannot. But 
in a series of cases decided in recent years this Court over 
my protest has held that the Commerce Clause justifies 
this Court in nullifying state legislation which this Court 
concludes imposes an “undue burden” on interstate com. 
merce.’ I think that whether state legislation imposes 
an “undue burden” on interstate commerce raises pure 
questions of policy, which the Constitution intended 
should be resolved by the Congress. 

Very recently a majority of this Court reasserted its 
power to invalidate state laws on the ground that such 
legislation put an undue burden on commerce. WNippert 
v. Richmond, supra; Southern Pacific Co. v. Arizona, 
supra. I thought then, and still believe, that in these 
cases the Court was assuming the role of a “super-legis- 
lature” in determining matters of governmental policy, 
Id., at 788, n. 4. 

But the Court, at least for the present, seems committed 
to this interpretation of the Commerce Clause. In the 
Southern Pacific Company case, the Court, as I under- 
stand its opinion, found an “undue burden” because a 
State’s requirement for shorter trains increased the cost 
of railroad operations and thereby delayed interstate com- 
merce and impaired its efficiency. In the Nippert case 
a small tax imposed on a sales solicitor employed by con- 
cerns located outside of Virginia was found to be an “undue 
burden” even though a solicitor for Virginia concerns en- 
gaged in the same business would have been required to 
pay the same tax. 

So long as the Court remains committed to the “undue 
burden on commerce formula,” I must make decisions 
under it. The “burden on commerce” imposed by the 


1 Nippert v. Richmond, 327 U. S. 416; Southern Pacific Co. v. 
Arizona, 325 U. S. 761; McCarroll v. Dizie Greyhound Lines, 309 
U.S. 176; Gwin, White & Prince v. Henneford, 305 U.S. 434; Adams 
Mfg. Co. v. Storen, 304 U.S. 307. 
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Virginia law here under consideration seems to me to be 
of a far more serious nature than those of the Nippert or 
Southern Pacific Company cases. The Southern Pacific 
Company opinion, moreover, relied in part on the rule 
announced in Hall v. DeCuir, 95 U. S. 485, which case 
held that the Commerce Clause prohibits a state from 
passing laws which require that “on one side of a State 
line . . . passengers, both white and colored, must be 
permitted to occupy the same cabin, and on the other be 
kept separate.” The Court further said that “uniformity 
in the regulations by which . . . [a carrier] is to be 
governed from one end to the other of his route is a neces- 
sity in his business” and that it was the responsibility of 
Congress, not the states, to determine “what such regu- 
lations shall be.” The “undue burden on commerce for- 
mula” consequently requires the majority’s decision. In 
view of the Court’s present disposition to apply that for- 
mula, I acquiesce. 


Mr. Justice FRANKFURTER, concurring. 


My brother Burton has stated with great force reasons 
for not invalidating the Virginia statute. But for me Hall 
v. DeCuir, 95 U.S. 485, is controlling. Since it was de- 
cided nearly seventy years ago, that case on several occa- 
sions has been approvingly cited and has never been 
questioned. Chiefly for this reason I concur in the opin- 
ion of the Court. 

The imposition upon national systems of transportation 
of a crazy-quilt of State laws would operate to burden 
commerce unreasonably, whether such contradictory and 
confusing State laws concern racial commingling or racial 
segregation. This does not imply the necessity for a na- 
tionally uniform regulation of arrangements for passen- 
gers on interstate carriers. Unlike other powers of Con- 
gress (see Art. I, § 8, cl. 1, concerning “Duties, Imposts 
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and Excises”; Art. I, § 8, cl. 4, concerning “Naturalize- 
tion”; Art. I, § 8, cl. 4, concerning “Bankruptcies”’), the 


power to regulate commerce does not require geographic | 


uniformity. Congress may devise a national policy with 
due regard to varying interests of different regions. E. 9, 
37 Stat. 699, 27 U. S. C. § 122; Clark Distilling Co, 
v. Western Maryland R. Co., 242 U.S. 311; 45 Stat. 1084, 
49 U.S. C. § 60; Whitfield v. Ohio, 297 U.S. 431. The 
States cannot impose diversity of treatment when such 
diverse treatment would result in unreasonable burdens 
on commerce. But Congress may effectively exercise its 
power under the Commerce Clause without the necessity 
of a blanket rule for the country. 


Mr. Justice Burton, dissenting. 


On the application of the interstate commerce clause 
of the Federal Constitution to this case, I find myself 
obliged to differ from the majority of the Court. I would 
sustain the Virginia statute against that clause. The 
issue is neither the desirability of the statute nor the 
constitutionality of racial segregation assuch. The opin- 
ion of the Court does not claim that the Virginia statute, 
regulating seating arrangements for interstate passengers 
in motor vehicles, violates the Fourteenth Amendment or 
is in conflict with a federal statute. The Court holds this 
statute unconstitutional for but one reason. It holds that 
the burden imposed by the statute upon the nation’s inter- 
est in interstate commerce so greatly outweighs the con- 
tribution made by the statute to the State’s interest in 
its public welfare as to make it unconstitutional. 

The undue burden upon interstate commerce thus relied 
upon by the Court is not complained of by the Federal 
Government, by any state, or by any carrier. This stat- 
ute has been in effect since 1930. The carrier concerned 
is operating under regulations of its own which conform 
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to the statute. The statute conforms to the policy 
adopted by Virginia as to steamboats (1900), electric or 
street cars and railroads (1902-1904).' Its validity has 
been unanimously upheld by the Supreme Court of 
Appeals of Virginia. The argument relied upon by the 
majority of this Court to establish the undue burden of 
this statute on interstate commerce is the lack of uni- 
formity between its provisions and those of the laws of 
other states on the subject of the racial separation of inter- 
state passengers on motor vehicles. 

If the mere diversity between the Virginia statute and 
comparable statutes of other states is so serious as to ren- 
der the Virginia statute invalid, it probably means that 
the comparable statutes of those other states, being diverse 
from it and from zach other, are equally invalid. This is 
especially true under that assumption of the majority 
which disregards sectional interstate travel between neigh- 
boring states having similar laws, to hold “that seating 
arrangements for the different races in interstate motor 
travel require a single, uniform rule to promote and protect 
national travel.” (Italics supplied.) More specifically, 
the opinion of the Court indicates that the laws of the 
10 contiguous states of Virginia, North Carolina, South 
Carolina, Georgia, Alabama, Mississippi, Louisiana, Ar- 
kansas, Texas and Oklahoma require racial separation of 
passengers on motor carriers, while those of 18 other states 
prohibit racial separation of passengers on public carriers. 
On the precedent of this case, the laws of the 10 states 
requiring racial separation apparently can be invalidated 
because of their sharp diversity from the laws in the rest 
of the Union, or, in a lesser degree, because of their diver- 
sity from one another. Such invalidation, on the ground 


1Steamboats: Acts of 1900, p. 340; electric or street cars: Acts of 
1902-1904, p. 990; railroads: Acts of 1902-1904, p. 987. Va. Code 
Ann., 1942, §§ 4022-4025; 3978-3983 ; 3962-3969. 
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of lack of nation-wide uniformity, may lead to question- 
ing the validity of the laws of the 18 states now prohib- 


iting racial separation of passengers, for those laws like. , 


wise differ sharply from laws on the same subject in other 
parts of the Union and, in a lesser degree, from one an- 
other. In the absence of federal law, this may eliminate 
state regulation of racial separation in the seating of inter. 
state passengers on motor vehicles and leave the regulation 
of the subject to the respective carriers. 

The present decision will lead to the questioning of the 
validity of statutory regulation of the seating of intrastate 
passengers in the same motor vehicles with interstate pas- 
sengers. The decision may also result in increased lack 
of uniformity between regulations as to seating arrange- 
ments on motor vehicles limited to intrastate passengers 
in a given state and those on motor vehicles engaged in 
interstate business in the same state or on connecting 
routes. 

The basic weakness in the appellant’s case is the lack 
of facts and findings essential to demonstrate the existence 
of such a serious and major burden upon the national 
interest in interstate commerce as to outweigh whatever 
state or local benefits are attributable to the statute and 
which would be lost by its invalidation. The Court recog- 
nizes that it serves as “the final arbiter of the competing 
demands of state and national interests” ? and that it must 
fairly determine, in the absence of congressional action, 
whether the state statute actually imposes such an 
undue burden upon interstate commerce as to invalidate 
that statute. In weighing these competing demands, if 
this Court is to justify the invalidation of this statute, it 
must, first of all, be satisfied that the many years of experi- 
ence of the state and the carrier that are reflected in this 


* Southern Pacific Co. v. Arizona, 325 U.S. 761, 769. 
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state law should be set aside. It represents the tested 
public policy of Virginia regularly enacted, long main- 
tained and currently observed. The officially declared 
state interests, even when affecting interstate commerce, 
should not be laid aside summarily by this Court in the 
absence of congressional action. It is only Congress that 
can supply affirmative national uniformity of action. 

In Southern Pacific Co. v. Arizona, 325 U.S. 761, 768— 
769, 770, this Court speaking through the late Chief Justice 
said : 

“In the application of these principles some enact- 
ments may be found to be plainly within and others 
plainly without state power. But between these ex- 
tremes lies the infinite variety of cases, in which reg- 
ulation of local matters may also operate as a regula- 
tion of commerce, in which reconciliation of the con- 
flicting claims of state and national power is to be 
attained only by some appraisal and accommodation 
of the competing demands of the state and national 
interests involved.* 


“But in general Congress has left it to the courts to 
formulate the rules thus interpreting the commerce 
clause in its application, doubtless because it has ap- 
preciated the destructive consequences to the com- 
merce of the nation if their [i. e. the courts’] protec- 
tion were withdrawn, . . . and has been aware that 
in their application state laws will not be invalidated 
without the support of relevant factual material 
which will ‘afford a sure basis’ for an informed judg- 
ment.* ... Meanwhile, Congress has accommo- 
dated its legislation, as have the states, to these rules 
as an established feature of our constitutional system. 
There has thus been left to the states wide scope for 


*See Parker v. Brown, 317 U.S. 341, 362; Di Santo v. Pennsylvania, 
273 U.S. 34, 44. 
* Terminal Assn. v. Trainmen, 318 U.S. 1, 8. 
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the regulation of matters of local state concern, even 
though it in some measure affects the commerce, pro- 


vided it does not materially restrict the free flow of ; 
commerce across state lines, or interfere with it ip . 


matters with respect to which uniformity of regula. 
tion is of predominant national concern.” (Italics 
supplied. ) 


The above-quoted requirement of a factual establish. | 
ment of “a sure basis’ for an informed judgment by this | 


Court calls for a firm and demonstrable basis of action on 
the part of this Court. In the record of this case there 
are no findings of fact that demonstrate adequately the 


excessiveness of the burden, if any, which the Virginia | 


statute has imposed upon interstate commerce, during the 
many years since its enactment, in comparison with the 
resulting effect in Virginia of the invalidation of this stat- 
ute.” The Court relies largely upon the recital of a na- 
tion-wide diversity among state statutes on this subject 
without a demonstration of the factual situation in those 
states, and especially in Virginia. The Court therefore 
is not able in this case to make that necessary ‘appraisal 
and accommodation of the competing demands of the 
state and national interests involved” which should be the 
foundation for passing upon the validity of a state statute 
of long standing and of important local significance in the 
exercise of the state police power. 


5 Hall v. DeCwr, 95 U. S. 485, does not require the conclusion 
reached by the Court in this case. The Louisiana statute in the 
DeCuir case could have been invalidated, at that time and place, as 
an undue burden on interstate commerce under the rules clearly stated 
by Chief Justice Stone in Southern Pacific Co. v. Arizona, supra, and 
as applied in this dissenting opinion. If the De(Cuir case is followed 
without weighing the surrounding facts, it would invalidate today 
statutes in New England states prohibiting racial separation in seating 
arrangements on carmers, which would not be invalidated under the 
doctrine stated in the Arizona case. 
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The Court makes its own further assumption that the 
question of racial separation of interstate passengers in 
motor vehicle carriers requires national uniformity of 
treatment rather than diversity of treatment at this time. 
The inaction of Congress is an important indication that, 
in the opinion of Congress, this issue is better met without 
nationally uniform affirmative regulation than with it. 
Legislation raising the issue long has been, and is now, 
pending before Congress but has not reached the floor of 
either House.° The fact that 18 states have prohibited 
in some degree racial separation in public carriers is impor- 
tant progress in the direction of uniformity. The fact, 
however, that 10 contiguous states in some degree require, 
by state law, some racial separation of passengers on motor 
carriers indicates a different appraisal by them of the needs 
and conditions in those areas than in others. The remain- 
ing 20 states have not gone equally far in either direction. 
This recital of existing legislative diversity is evidence 
against the validity of the assumption by this Court that 
there exists today a requirement of a single uniform na- 
tional rule on the subject. 

It is a fundamental concept of our Constitution that 
where conditions are diverse the solution of problems aris- 
ing out of them may well come through the application 
of diversified treatment matching the diversified needs as 
determined by our local governments. Uniformity of 
treatment is appropriate where a substantial uniformity 
of conditions exists. 





*See H. R. 8821, 75th Cong., 3d Sess., 83 Cong. Rec. 74; H. R. 182, 


| 76th Cong., Ist Sess., 84 Cong. Rec. 27: H. R. 112, 77th Cong., Ist 
| Sess., 87 Cong. Rec. 13. 


40361 O—-59—pt. 4-23 
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SIPUEL v. BOARD OF REGENTS OF THE UNIVER. 
SITY OF OKLAHOMA er At. 


(332 U.S. 631 (1948)) 
CERTIORARI TO THE SUPREME COURT OF OKLAHOMA, 
No. 369. Argued January 7-8, 1948 —Decided January 12, 1948, 


A Negro, concededly qualified to receive professional legal education 
offered by a State, cannot be denied such education because of 


her color. The State must provide such education for. her jn | 
conformity with the equal protection clause of the Fourteenth ! 


Amendment and provide it as soon as it does for applicants of 
any other group. Pp. 632-633. 
199 Okla. 36, 180 P. 2d 135, reversed. 


The Supreme Court of Oklahoma affirmed a denial by ' 
an inferior state court of a writ of mandamus to require | 


admission of a qualified Negro applicant to a state law 
school. 199 Okla. 36, 180 P. 2d 135. This Court granted 
certiorari. 332 U.S.814. Reversed, p. 633. 


Thurgood Marshall and Amos 7’. Hall argued the cause ° 


for petitioner. With them on the brief was Frank D, 
Reeves. 


Fred Hansen, First Assistant Attorney General “of 
Oklahoma, and Maurice H. Merrill argued the cause for 
respondents. With them on the brief was Mac Q. Wil- 
liamson, Attorney General. 


Briefs of amici curiae urging reversal were filed by 
Robert W. Kenny, O. John Rogge, and Andrew D. Wein- 
berger for the National Lawyers Guild; and Arthur Gar- 
field Hays and Osmond K. Fraenkel for the American 
Civil Liberties Union. 


Per CurIAM. 


On January 14, 1946, the petitioner, a Negro, con- 
cededly qualified to receive the professional legal educa- 
tion offered by the State, applied for admission to the 
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School of Law of the University of Oklahoma, the only 
institution for legal education supported and maintained 
by the taxpayers of the State of Oklahoma. Petitioner’s 
application for admission was denied, solely because of 
her color. 

Petitioner then made application for a writ of man- 
damus in the District Court of Cleveland County, Okla- 
homa. The writ of mandamus was refused, and the 
Supreme Court of the State of Oklahoma affirmed the 
judgment of the District Court. 199 Okla. 36, 180 P. 2d 
135. We brought the case here for review. 

The petitioner is entitled to secure legal education 
afforded by a state institution. To this time, it has 
been denied her although during the same period many 
white applicants have been afforded legal education by 
the State. The State must provide it for her in con- 
formity with the equal protection clause of the Fourteenth 


. Amendment and provide it as soon as it does for appli- 
, eants of any other group. Missouri ex rel. Gaines v. 


Canada, 305 U.S. 337 (1938). 

The judgment of the Supreme Court of Oklahoma. is 
reversed and the cause is remanded to that court for 
proceedings not inconsistent with this opinion. 

The mandate shall issue forthwith. 

Reversed. 
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SHELLEY et ux. v. KRAEMER et vx. | ae 


(334 U.S. 1 (1947) 


NO. 72. CERTIORARI TO THE SUPREME COURT OF MISSOuURI,* judg 
Argued January 15-16, 1948.—Decided May 3, 1948. cert 
Private agreements to exclude persons of designated race or color 


from the use or occupancy of real estate for residential purposes 331 
do not violate the Fourteenth Amendment; but it is violative of 
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(e) Denial of sccess to the courts to enforce such resteictive 
earenanin Sapa es So. Seal pete ps a Sneeenny Se etee 


to such agreements. P 
355 Mo. 814, 198 8. W. sre and 316 Mich. 614, 26 N. W. 2d 638, 
reversed. 


No. 72. The Supreme Court of Missouri reversed a 
judgment of a state trial court denying enforcement of 
a private agreement restricting the use or occupancy of 
certain real estate to persons of the Caucasian race. 355 
Mo. 814, 198S. W. 2d 679. This Court granted certiorari. 
331 U.S. 803. Reversed, p. 23. 


No. 87. The Supreme Court of Michigan affirmed a 
judgment of a state trial court enjoining violation of a 
private agreement restricting the use or occupancy of 
certain real estate to persons of the Caucasian race. 316 
Mich. 614, 25 N. W. 2d 638. This Court granted certi- 
orari. 331U.S.804. Reversed, p. 23. 


George L. Vaughn and Herman Willer argued the cause 
and filed a brief for petitioners in No. 72. Earl Susman 
was also of counsel. 


Thurgood Marshall and Loren Miller argued the cause 
for petitioners in No. 87. With them on the brief were 
Willis M.: Graves, Francis Dent, William H. Hastie, 
Charles H. Houston, George M. Johnson, William R. 
Ming, Jr., James Nabrit, Jr., Marian Wynn Perry, Spotts- 
wood W’. Robinson, 111, Andrew Weinberger and Ruth 
Weyand. 


By special leave of Court, Solicitor General Perlman 


| argued the cause for the United States, as-amicus curiae, 


supporting petitioners. With him on the brief was At- 
torney General Clark. 
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Gerald L. Seegers argued the cause for respondents in | 


No. 72. With him on the brief was Walter H. Pollmang, 
Benjamin F. York was also of counsel. 


Henry Gilligan and James A. Crooks argued the cause 
and filed a brief for respondents in No. 87. Lloyd T. 
Chockley was also of counsel. 


Briefs of amici curiae supporting petitioners were filed 
by Perry W. Howard for the Civil Liberties Department, 
Grand Lodge of Elks, I. B. P. O. E. W.; Isaac Pacht, 
Irving Hill and Clore Warne; Robert McC. Marsh and 
Eugene Blanc, Jr. for the Protestant Council of New York 


City; Herbert S. Thatcher and Robert A. Wilson for the | 


American Federation of Labor; Julius L. Goldstein for 
the Non-Sectarian Anti-Nazi League to Champion Human 
Rights, Inc.; Melville J. France for the General Council 
of Congregational Christian Churches et al.; Robert W. 
Kenny, O. John Rogge and Mozart G. Ratner for the Na- 
tional Lawyers Guild; Lee Pressman, Eugene Cotton, 
Frank Donner, John J. Abt, Leon M. Despres, M. H. 
Goldstein, Isadore Katz, David Rein, Samuel L. Roth- 
bard, Harry Sacher, William Standard and Lindsay P. 
Walden for the Congress of Industrial Organizations et 
al.; Phineas Indritz, Irving R. M. Panzer and Richard A. 
Solomon for the American Veterans Committee; William 
Maslow, Shad Polwer, Joseph B. Robison, Byron S. 
Muller and William Strong for the American Jewish Con- 
gress; Joseph M. Proskauer and Jacob Grumet for the 


American Jewish Committee et al.; William Strong for 


the American Indian Citizens League of California, Inc.; 
Francis M. Dent, Walter M. Nelson, Eugene H. Buder, 
Victor B. Harris, Luther Ely Smith and Harold I. Kahen 


for the American Civil Liberties Union; Earl B. Dicker- | 
son, Richard E Westbrooks and Loring B. Moore for the 
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National Bar Association; Alger Hiss, Joseph M. Pros- 
kauer and Victor Elting for the American Association for 
the United Nations; and Edward C. Park and Frank B. 
Frederick for the American Unitarian Association. 


Briefs of amici curiae supporting respondents were filed 
by Roger J. Whiteford and John J. Wilson for the National 
Association of Real Estate Boards; Ray C. Eberhard and 
Elisabeth Eberhard Zeigler for the Arlington Heights 


| Property Owners Association et al.; and Thomas F. Cad- 


walader and Carlyle Barton for the Mount Royal Pro- 
tective Association, Inc. 


Mr. Curer Justice Vinson delivered the opinion of 


| the Court. 


These cases present for our consideration questions re- 
lating to the validity of court enforcement of private 
agreements, generally described as restrictive covenants, 
which have as their purpose the exclusion of persons of 
designated race or color from the ownership or occupancy 
of real property. Basic constitutional issues of obvious 
importance have been raised. 

The first of these cases comes to this Court on certiorari 
to the Supreme Court of Missouri. On February 16, 
1911, thirty out of a total of thirty-nine owners of prop- 
erty fronting both sides of Labadie Avenue between 
Taylor Avenue and Cora Avenue in the city of St. Louis, 
signed an agreement, which was subsequently recorded, 


providing in part: 


“. . . the said property is hereby restricted to the 
use and occupancy for the term of Fifty (50) years 
from this date, so that it shall be a condition all the 
time and whether recited and referred to as [sic] 
not in subsequent conveyances and shall attach to 
the land as a condition precedent to the sale of the 
same, that hereafter no part of said property or any 
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portion thereof shall be, for said term of Fifty-years | 


occupied by any person not of the Caucasian rare 
it being intended hereby to restrict the use of said 
property for said period of time against the occuv- 
pancy as owners or tenants of any portion of said 
property for resident or other purpose by people of 

the Negro or Mongolian Race.” 
The entire district described in the agreement included 
fifty-seven parcels of land. The thirty owners who signed 


the agreement held title to forty-seven parcels, including | 


the particular parcel involved in this case. At the time 
the agreement was signed, five of the parcels in the dis- 
trict were owned by Negroes. One of those had been 
occupied by Negro families since 1882, nearly thirty years 
before the restrictive agreement was executed. The trial 
court found that owners of seven out of nine homes on 
the south side of Labadie Avenue, within the restricted 
district and “in the immediate vicinity” of the premises 
in question, had failed to sign the restrictive agreement 
in 1911. At the time this action was brought, four of 
the premises were occupied by Negroes, and had been 80 
occupied for periods ranging from twenty-three to sixty- 
three years. A fifth parcel had been occupied by Negroes 
until a year before this suit was instituted. 

On August 11, 1945, pursuant to a contract of sale, 
petitioners Shelley, who are Negroes, for valuable con- 
sideration received from one Fitzgerald a warranty deed 
to the parcel in question.’ The trial court found that 


petitioners had no actual knowledge of the restrictive » 


agreement at the time of the purchase. 


1 The tmal court found that title to the property which petitioners 
Shelley sought to purchase was held by one Bishop, a feal estate 
dealer, who placed the property in the name of Josephine Fitzgerald. 


Bishop, who acted as agent for petitioners in the purchase, concealed 


the fact of his ownership. 
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On October 9, 1945, respondents, as owners of other 
property subject to the terms of the restrictive covenant. 
brought suit in the Circuit Court of the city of St. I. 
praying that petitioners Shelley be restrained from ' 
ing possession of the property and that judgment be 
tered divesting title out of petitioners Shelley and revest- 
ing title in the immediate grantor or in such other person 
as the court should direct. The trial court denied the 
requested relief on the ground that the restrictive agree- 
ment, upon which respondents based their action, had 
never become final and complete because it was the inten- 
tion of the parties to that agreement that it was not to 
become effective until signed by all property owners in 
the district. and signatures of all the owners had never 
been obtained. 

The Supreme Court of Missouri sitting en banc reversed 
and directed the trial court to grant the relief for which 
respondents had prayed. That court held the agreement 
effective and concluded that enforcement of its provisions 
violated no rights guaranteed to petitioners by the Fed- 
eral Constitution.? At the time the court rendered its 
decision, petitioners were occupying the property in 
question. 

The second of the cases under consideration comes to 
this Court from the Supreme Court of Michigan. The 
circumstances presented do not differ materially from the 
Missouri case. In June, 1934, one Ferguson and his wife, 
who then owned the property located in the city of De- 
troit which is involved in this case, executed a contract 
providing in part: 

“This property shall not be used or occupied by 
any person or persons except those of the Caucasian 
race. 


? Kraemer v. Shelley, 355 Mo. 814, 198 S. W. 2d 679 (1946). 
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“It is further agreed that this restriction shall not | 


be effective unless at least eighty percent of the prop. 
erty fronting on both sides of the street in the block 
where our land is located is subjected to this or 
similar restriction.” 


The agreement provided that the restrictions were to 
remain in effect until January 1, 1960. The contract was 
subsequently recorded; and similar agreements were exe- 
cuted with respect to eighty percent of the lots in the 
block in which the property in question is situated, 

By deed dated November 30, 1944. petitioners. who 
were found by the trial court to be Negroes, acquired title 
to the property and thereupon entered into its occupancy. 


On January 30. 1945, respondents, as owners of property | 


subject to the terms of the restrictive agreement. brought 
suit against petitioners in the Circuit Court of Wayne 
County. After a hearing. the court entered a decree 
directing petitioners to move from the property within 
ninety days. Petitioners were further enjoined and re- 
strained from using or occupying the premises in the 
future. On appeal, the Supreme Court of Michigan af- 
firmed, deciding adversely to petitioners’ contentions chat 
they had been denied rights protected by the Fourteenth 
Amendment.* 

Petitioners have placed primary reliance on their con- 
tentions, first raised in the state courts. that judicial en- 
forcement of the restrictive agreements in these cases has 
violated rights guaranteed to petitioners by the Four- 
teenth Amendment of the Federal Constitution and Acts 
of Congress passed pursuant to that Amendment.’ Spe- 


3 Sipes v. McGhee, 316 Mich. 614, 25 N. W. 2d 638 (1947). 

* The first section of the Fourteenth Amendment provides: “All 
persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the 
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cifically, petitioners urge that they have been denied the 
equal protection of the laws, deprived of property without 
due process of law, and have been denied privileges and 
immunities of citizens of the United States. We pass to 
a consideration of those issues. 


I. 


Whether the equal protection clause of the Fourteenth 
Amendment inhibits judicial enforcement by state courts 
of restrictive covenants based on race or color is a question 
which this Court has not heretofore been called upon to 
consider. Only two cases have been decided by this 
Court which in any way have involved the enforcement of 
such agreements. The first of these was the case of 
Corrigan v. Buckley, 271 U. S. 323 (1926). There, suit 
was brought in the courts of the District of Columbia to 
enjoin a threatened violation of certain restrictive cov- 
enants relating to lands situated in the city of Washing- 
ton. Relief was granted, and the case was brought here 
on appeal. It is apparent that that case, which hail 
originated in the federal courts and involved the enforre- 
ment of covenants on land located in the Distric: 
Columbia, could present no issues under the Fourteei: 
Amendment; for that Amendment by its terms applies 
only to the States. Nor was the question of the validity 
of court enforcement of the restrictive covenants under 
the Fifth Amendment properly before the Court, as the 
opinion of this Court specifically recognizes.” The only 
constitutional issue which the appellants had raised in 
the lower courts, and hence the only constitutional issue 


State wherein they reside. No State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the 
United States; nor shall any State deprive any person of life, liberty, 
of property, without due process of law; nor deny to any person 


' within its jurisdiction the equal protection of the laws.” 


*Corrigan v. Buckley, 271 U. 8. 323, 330-331 (1926). 
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before this Court on appeal, was the validity of the cov. | 


enant agreements as such. This Court concluded that 
since the inhibitions of the constitutional provisions in- 
voked apply only to governmental action, as contrasted 
to action of private individuals, there was no showing that 
the covenants, which were simply agreements between 
private property owners, were invalid. Accordingly, the 
appeal was dismissed for want of a substantial question. 
Nothing in the opinion of this Court, therefore. nay prop- 


erly be regarded as an adjudication on the merits of the | 


constitutional issues presented by these cases, which raise 
the question of the validity. not of the private agree- 
ments as such. but of the judicial enforcement of those 
agreements. 

The second of the cases involving racial restrictive 
covenants was Hansberry v. Lee, 311 U.S. 32. (1940). 
In that case, petitioners, white property owners. were 
enjoined by the state courts from violating the terms 
of arestrictive agreement. The state Supreine Court had 
held petitioners bound by an earlier judicial determina- 
tion, in litigation in which petitioners were not parties. 
upholding the validity of the restrictive agreement. a’- 
though, in fact, the agreement had not been signed by 
the number of owners necessary to make it effective under 
state law. This Court reversed the judgment of the state 
Supreme Court upon the ground that petitioners had 
been denied due process of law in being held estopped 
to challenge the validity of the agreement on the theory, 
accepted by the state court. that the earlier litigation. 
in which petitioners did not participate. was in the nature 
of a class suit. In arriving at its result. this Court did 
not reach the issues presented by the cases now under 
consideration. 

It is well, at the outset, to scrutinize the terms of the 
restrictive agreements involved in these cases. In the 
Missouri case, the covenant declares that no part of the 
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affected property shall be “occupied by any person not 
of the Caucasian race, it being intendéd hereby to restrict 
the use of said property .. . against the oocupancy as 
owners or tenants of any portion of said property for 
resident or other purpose by people of the Negro or Mon- 
golian Race.” Not only does the restriction seek to pro- 
scribe use and occupancy of the affected. properties by 
members of the excluded class, but as construed by the 
Missouri courts, the agreement requires that title of any 
person who uses his property in violation of the restriction 
shall be divested. The restriction of the covenant in the 
Michigan case seeks to bar occupancy by persons of the 
excluded class. It provides that “This property shall not 
be used or occupied by any person or persons except those 
of the Caucasian race.” 

It should be observed that these covenants do not 
seek to proscribe any particular use of the affected prop- 
erties. Use of the properties for residential occupancy, 
as such, is not forbidden. The restrictions of these agree- 
ments, rather, are directed toward a designated class of 
persons and seek to determine who may and who may 
not own or make use of the properties for residential 
purposes. The excluded class is defined wholly in terms 
of race or color; “simply that and nothing more.” ‘ 

It cannot be doubted that among the civil rights in- 
tended to be protected from discriminatory state action 
by the Fourteenth Amendment are the rights to acquire, 
enjoy, own and dispose of property. Equality in the 
enjoyment of property rights was regarded by the framers 
of that Amendment as an essential pre-condition to 
the realization of other basic civil rights and liberties 
which the Amendment was intended to guarantee.” Thus, 


* Buchanan v. Warley, 245 U.S. 60,73 (1917). 
" Slaughter-House Cases, 16 Wall. 36, 70, 81 (1873). See Flack, 
The Adoption of the Fourteenth Amendment. 
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§ 1978 of the Revised Statutes, derived from § 1 of the 


Civil Rights Act of 1866 which was enacted by Congress 
while the Fourteenth Amendment was also under con- 
sideration,’ provides: 

“All citizens of the United States shall have the 
same right, in every State and Territory, as is en. 
joyed by white citizens thereof to inherit, purchase, 
lease, sell, hold, and convey real and personal prop- 
erty.” ° 

This Court has given specific recognition to the same 
principle. Buchanan v. Warley, 245 U.S. 60 (1917). 

It is likewise clear that restrictions on the right of 
occupancy of the sort sought to be created by the private 
agreements in these cases could not be squared with the 
requirements of the Fourteenth Amendment if imposed 
by state statute or local ordinance. We do not under- 
stand respondents to urge the contrary. In the case of 
Buchanan v. Warley, supra, a unanimous Court declared 
unconstitutional the provisions of a city ordinance which 
denied to colored persons the right to occupy houses in 
blocks in which the greater number of houses were occu- 
pied by white persons, and imposed similar restrictions 
on white persons with respect to blocks in which the 
greater number of houses were occupied by colored per- 
sons. During the course of the opinion in that case, 
this Court stated: “The Fourteenth Amendment and 
these statutes enacted in furtherance of its purpose oper- 
ate to qualify and entitle a colored man to acquire 


®*In Oyama v. California, 332 U. S. 633, 640 (1948) the section 
of the Civil Rights Act herein considered is described as the federal 
statute, “enacted before the Fourteenth Amendment but vindicated 
by it.” The Civil Rights Act of 1866 was reenacted in § 18 of the 
Act of May 31, 1870, subsequent to the adoption of the Fourteenth 
Amendment. 16 Stat. 144. 

® 14 Stat. 27,8U.8.C. § 42. 
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property without state legislation discriminating against 
him solely because of color.” ” 

In Harmon v. Tyler, 273 U.S. 668 (1927), a unanimous 
court, on the authority of Buchanan v. Warley, supra, 
declared invalid an ordinance which forbade any Negro 
to establish a home on any property in a white community 
or any white person to establish a home in a Negro com- 
munity, “except on the written consent of a majority of 
the persons of the opposite race inhabiting such com- 
munity or portion of the City to be affected.” 

The precise question before this Court in both the 
Buchanan.and Harmon cases involved the rights of white 
sellers to dispose of their properties free from restrictions 
as to potential purchasers based on considerations of race 
or color. But that such legislation is also offensive to 
the rights of those desiring to acquire and occupy property 
and barred on grounds of race or color is clear, not only 
from the language of the opinion in Buchanan v. Warley, 
supra, but from this Court’s disposition of the case of 
Richmond v. Deans, 281 U. S. 704 (1930). There, a 
Negro, barred from the occupancy of certain property 
by the terms of an ordinance similar to that in the 
Buchanan case, sought injunctive relief in the federal 
courts to enjoin the enforcement of the ordinance on 
the grounds that its provisions violated the terms of 
the Fourteenth Amendment. Such relief was granted, 
and this Court affirmed, finding the citation of Buchanan 
v. Warley, supra, and Harmon v. Tyler, supra, sufficient 
to support its judgment.” 

But the present cases, unlike those just discussed, do 
not involve action by state legislatures or city councils. 


%” Buchanan v. Warley, 245 U.S. 60,79 (1917). 
" Courts of Georgia, Maryland, North Carolina, Oklahoma, Texas, 
and Virginia have also declared similar statutes invalid as being 


in contravention of the Fourteenth Amendment. Glover v. Atlanta, 
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Here the particular patterns of discrimination and the | 
areas in which the restrictions are to operate, are deter. | 


mined, in the first instance, by the terms of agreements 
among private individuals. Participation of the State 
consists in the enforcement of the restrictions so defined. 
The crucial issue with which we are here confronted is 
whether this distinction removes these cases from the 
operation of the prohibitory provisions of the Fourteenth 
Amendment. 

Since the decision of this Court in the Civil Rights 
Cases, 109 U.S. 3 (1883), the principle has become firmly 
embedded in our constitutional law that the action in- 
hibited by the first section of the Fourteenth Amendment 
is only such action as may fairly be said to be that of the 
States. That Amendment erects no shield against merely 
private conduct, however discriminatory or wrongful.” 

We conclude, therefore, that the restrictive agreements 
standing alone cannot be regarded as violative of any 
rights guaranteed to petitioners by the Fourteenth 
Amendment. So long as the purposes of those agree- 
ments are effectuated by voluntary adherence to their 
terms, it would appear clear that there has been no action 
by the State and the provisions of the Amendment have 
not been violated. Cf. Corrigan v. Buckley, supra. 

But here there was more. These are cases in which 
the purposes of the agreements were secured only by 
judicial enforcement by state courts of the restrictive 


148 Ga. 285, 96 S. E. 562 (1918); Jackson v. State. 132 Md. 31], 
103 A. 910 (1918); Clinard v. Winston-Salem, 217 N.C. 119, 6S. E. 
2d 867 (1940); Allen v. Oklahoma City, 175 Okla. 421, 52 P. 2d 
1054 (1936); Liberty Anner Corp. v. Dallas, 289 S. W. 1067 (Tex. 
Civ. App. 1927); Irvine v. Clifton Forge, 124 Va. 781, 97 S. E. 310 
(1918). 


12 And see United States v. Harris. 106 U. S. 629 (1883); United - 


States v. Cruikshank, 92 U.S. 542 (1876). 
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terms of the agreements. The respondents urge that 
judicial enforcement of private agreements does not 
amount to state action ; or, in any event, the participation 
of the State is so attenuated in character as not to amount 
to state action within the meaning of the Fourteenth 
Amendment. Finally, it is suggested, even if the States 
in these cases may be deemed to have acted in the consti- 
tutional sense, their action did not deprive petitioners 
of rights guaranteed by the Fourteenth Amendment. We 
move to a consideration of these matters. 


II. 


That the action of state courts and judicial officers 
in their official capacities is to be regarded as action of 
the State within the meaning of the Fourteenth Amend- 
ment, is a proposition which has long been established 
by decisions of this Court. That principle was given ex- 
pression in the earliest cases involving the construction 
of the terms of the Fourteenth Amendment. Thus, in 
Virginia v. Rives, 100 U. S. 313, 318 (1880), this Court 
stated: “It is doubtless true that a State may act through 
different agencies,—either by its legislative, its executive, 
or its judicial authorities; and the prohibitions of the 
amendment extend to all action of the State denying 
equal protection of the laws, whether it be action by one 
of these agencies or by another.” In Ez parte Virginia, 
100 U. S. 339, 347 (1880), the Court observed: “A 
State acts by its legislative, its executive, or its judicial 
authorities. It can act in no other way.” In the Civil 
Rights Cases, 109 U.S. 3, 11, 17 (1883), this Court pointed 
out that the Amendment makes void “State action of 
every kind” which is inconsistent with the guaranties 
therein contained, and extends to manifestations of “State 
authority in the shape of laws, customs, or judicial or 
executive proceedings.” Language to like effect is em- 


40361 O—59— pt. 4——24 
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ployed no less than eighteen times during the course of — 


_that opinion.” 

. Similar expressions, giving specific recognition to the 
fact that judicial action is to be regarded as action of the 
State for the purposes of the Fourteenth Amendment, are 
to be found in numerous cases which have been more 
recently decided. In Twining v. New Jersey, 211 U. §, 
78, 90-91 (1908), the Court said: “The judicial act of the 


highest court of the State, in authoritatively construing 


and enforcing its laws, is the act of the State.” In Brink- 
erhoff-Faris Trust & Savings Co. v. Hill, 281 U. S. 673, 
680 (1930), the Court, through Mr. Justice Brandeis, 
stated: “The federal guaranty of due process extends to 
state action through its judicial as well as through its 
legislative, executive or administrative branch of gov- 
ernment.” Further examples of such declarations in the 
opinions of this Court are not lacking.” 

One of the earliest applications of the prohibitions con- 
tained in the Fourteenth Amendment to action of state 


48 Among the phrases appearing in the opinion are the following: 
“the operation of State laws, and the action of State officers executive 
or judicial”; “State laws and State proceedings”; “State law ... 
or some State action through its officers or agents”; “State laws and 
acts done under State authority”; “State laws, or State action of 
some kind”; “such laws as the States may adopt or enforce”; “such 
acts and proceedings as the States may commit or take”; “State 
legislation or action”; “State law or State authority.” 

1¢ Neal v. Delaware, 103 U. S. 370, 397 (1881); Scott v. McNeal, 
154 U. S. 34, 45 (1894); Chicago, Burlington and Quincy R. Co. 
v. Chicago, 166 U. 8. 226, 233-235 (1897); Hovey v. Eliott, 167 
U. 8. 409, 417-418 (1897) ; Carter v. Texas, 177 U. 8. 442, 447 (1900); 
Martin v. Texas; 200 U. 8. 316, 319 (1906); Raymond v. Chicago 
Union Traction Co., 207 U. 8. 20, 35-36 (1907); Home Telephone 
and Telegraph Co. v. Los Angeles, 227 U. S. 278, 286-287 (1913); 
Prudential Insurance Co. v. Cheek, 259 U. 8. 530, 548 (1922); Amen- 
can Railway Express Co. v. Kentucky, 273 U. 8. 260, 274 (1927); 
Mooney v. Holohan, 204 U. 8. 108, 112-113 (1935); Hansberry v. 
Lee, 311 U. 8.82, 41 (1940). 
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judicial officials occurred in cases in which Negroes had 
been excluded from jury service in criminal prosecutions 
by reason of their race or color. These cases demonstrate, 
also, the early recognition by this Court that state action 
in violation of the Amendment’s provisions is equally 
repugnant to the constitutional commands whether di- 
rected by state statute or taken by a judicial official in the 
absence of statute. Thus, in Strauder v. West Virginia, 
100 U. S. 303 (1880), this Court declared invalid a state 
statute restricting jury service to white persons as 
amounting to a denial of the equal protection of the 
laws to the colored defendant in that case. In the same 
volume uf the reports, the Court in Ex parte Virginia, 
supra, held that a similar discrimination imposed by the 
action of a state judge denied rights protected by the 
Amendment, despite the fact that the language of the 
state statute relating to jury service contained no such 
restrictions. 

The action of state courts in imposing penalties or de- 
priving parties of other substantive rights without pro- 
viding adequate notice and opportunity to defend, has, 
of course, long been regarded as a denial of the due process 
of law guaranteed by the Fourteenth Amendment. 
Brinkerhoff-Faris Trust & Savings Co. v. Hill, supra. Cf. 
Pennoyer v. Neff, 95 U.S. 714 (1878)." 

In numerous cases, this Court has reversed criminal 
convictions in state courts for failure of those courts to 
provide the essential ingredients of a fair hearing. Thus 
it has been held that convictions obtained in state courts 
under the domination of a mob are void. Moore v. 
Dempsey, 261 U. S. 86 (1923). And see Frank v. Man- 
gum, 237 U. S. 300 (1915). Convictions obtained by 





* And‘ see Standard Oil Co. v. Missouri, 224 U. S. 270, 281-282 
(1912); Haneberry v. Lee, 311 U. 8. 32 (1940). 
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coerced confessions,“ by the use of perjured testimony 
known by the prosecution to be such,” or without the 
effective assistance of counsel," have also been held to be 
exertions of state authority in conflict with the funda- 
mental rights protected by the Fourteenth Amendment. 
But the examples of state judicial action which have 
been held by this Court to violate the Amendment's com- 
mands are not restricted to situations in which the judi- 
cial proceedings were found in some manner to be pro- 
cedurally unfair. It has been recognized that the action 
of state courts in enforcing a substantive common-law 
rule formulated by those courts, may result in the denial 
of rights guaranteed by the Fourteenth Amendment, even 
though the judicial proceedings in such cases may have 
been in complete accord with the most rigorous concep- 
tions of procedural due process.” Thus, in American 
Federation of Labor v. Swing, 312 U. 8. 321 (1941), en- 
forcement by state courts of the common-law policy of 
the State, which resulted in the restraining of peaceful 
picketing, was held to be state action of the sort pro- 
hibited by the Amendment’s guaranties of freedom of 
discussion.” In Cantwell v. Connecticut, 310 U.S. 296 


16 Brown V. Mississippi, 297 U.S. 278 (1936); Chambers v. Florida, 
309 U.S. 227 (1940); Ashcraft v. Tennessee, 322 U. S. 143 (1944); 
Lee v. Mississippi, 332 U.S. 742 (1948). 

7 See Mooney v. Holohan, 294 U.S. 103 (1935); Pyle v. Kansas, 
317 U.S. 213 (1942). 

8 Powell v. Alabama, 287 U.S. 45 (1932); Williams v. Kaiser. 323 
U. S. 471 (1945); Tomkins v. Missouri, 323 U. S. 485 (1945); 
De Meerleer v. Michigan. 329 U.S. 663 (1947). 

In applying the rule of Ene R. Co. y. Tompkins, 304 U. S. 64 
(1938), it is clear that the common-law rules enunciated by state 
courts in judicial opinions are to be regarded as a part of the law 
of the State. 

” And see Bakery Drivers Local v. Wohl. 315 U. S. 769 (1942); 
Cafetena Employees Union v. Angelos, 320 U. S. 293 (1943). 
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(1940). a conviction in a state court of the common-law 
crime of breach of the peace was, under the circumstances 
of the case, found to be a violation of the Amendment's 
commands relating to freedoin of religion. In Bridges v. 
California, 314 U. S. 252 (1941), enforcement of the 
state’s common-law rule relating to contempts by publi- 
cation was held to be state action inconsistent with the 
prohibitions of the Fourteenth Amendment.” And ef. 
Chicago, Burlington and Quincy R. Co. v. Chicago, 166 
U.S. 226 (1897). 

The short of the matter is that from the time of the 
adoption of the Fourteenth Amendment until the present. 
it has been the consistent ruling of this Court that the ac- 
tion of the States to which the Amendment has reference 
includes action of state courts and state judicial officials. 
Although, in construing the terms of the Fourteenth 
Amendment, differences have from time to time been ex- 
pressed as to whether particular types of state action may 
be said to offend the Amendment's prohibitory provisions, 
it has never been suggested that state court action is im- 
munized from the operation of those provisions simply 
because the act is that of the judicial branch of the state 
government. 


If. 


Against this background of judicial construction. ex- 
tending over a period of some three-quarters of a century. 
we are called upon to consider whether enforcement by 
state courts of the restrictive agreemefts in these cases 
may be deemed to be the acts of those States: and, if 
so, whether that action has denied these petitioners the 
equal protection of the laws which the Amendment was 
intended to insure. 


~. 


4 And see Pennekamp v. Flonda, 328 U.S. 331 (1946): Craig 
Harney, 331 U.S. 367 (1947). 
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We have no doubt that there has been state action 


in these cases in the full and complete sense of the phrase. wa 
The undisputed facts disclose that petitioners were willing iga 
purchasers of properties upon which they desired to es- aff 
tablish homes. The owners of the properties were willing ti 
sellers; and contracts of sale were accordingly consum- in 
mated. It is clear that but for the active intervention of 
of the state courts, supported by the full panoply of state th 
power, petitioners would have been free to occupy the act 
properties in question without restraint. tee 
These are not cases. as has been suggested, in which to 
the States have merely abstained from action, leaving - 
private individuals free to impose such discriminations f 
as they see fit. Rather. these are cases in which the States . 
have made available to such individuals the full coercive fin 
power of government to deny to petitioners. on the ac 
grounds of race or color, the enjoyment of property rights th 
in premises which petitioners are willing and financially po 
able to acquire and which the grantors are willing to sell. is 
The difference between judicial enforcement and non- ne 
enforcement of the restrictive covenants is the difference 
to petitioners between being denied rights of property ™ 
available to other members of the community and being 
accorded full enjoyment of those rights on an equal res 
footing. de 
The enforcement of the restrictive agreements by the th 
state courts in these cases was directed pursuant to the : 
common-law policy of the States as formulated by those W 
courts in earher decisions.“ In the Missouri ease. en- St 
forcement of the covenant was directed in the first in- the 
stance by the highest court of the State after the trial fre 
court had determined the agreement to be invalid for wi 
See Swain ¥. Masur! 335 Mo. 448. 146 8 Wont 780 cing: of 
Kochler vo Reoorland, 275 Mo. S75, 205 8. Wo 217 C18). See also 
Parmales VO Morns. 218 Mich. 6252 Iss NOW. 5380 ¢1e2. Cr, de 
Porter \. Barrett, 233 Mich o74, 206 N W532 (102d ms 
2 
c 
. 
2 
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want of the requisite number of signatures. In the Mich- 
igan case. the order of enforcement by the trial court was 
affirmed by the highest state court.** The judicial action 
in each case bears the clear and unmistakable imprimatur 
of the State. We have noted that previous decisions of 
this Court have established the proposition that judicial 
action is not immunized from the operation of the Four- 
teenth Amendment simply because it is taken pursuant 
to the state's common-law policy. Nor is the Amend- 
ment ineffective simply because the particular pattern 
of discrimination, which the State has enforced. was de- 
fined initially by the terms of a private agreement. State 
action, as that phrase is understood for the purposes of 
the Fourteenth Amendment, refers to exertions of state 
power in all forms. And when the effect of that action 
is to deny rights subject to the protection of the Four- 
teenth Amendment, it is the obligation of this Court to 
enforce the constitutional commands. 

We hold that in granting judicial enforcement of the 
restrictive agreements in these cases. the States have 
denied petitioners the equal protection of the laws and 
that. therefore, the action of the state courts cannot stand. 
We have noted that freedom from discrimination by the 
States in the enjovment of property rights was among 
the basic objectives sought to be effectuated by the 
framers of the Fourteenth Amendment. That such dis- 
crimination has occurred in these cases is clear. Because 
of the race or color of these petitioners they have been 
denied rights of ownership or occupancy enjoyed as a 
matter of course by other citizens of different race or 





**Cf. Home Telephone and Telegraph Co. v. Los Angeles. 227 
U. 8. 278 (1913); Raymond v. Chicago Union Traction Co., 207 
U.S. 20 (1907). 

* Bridges v. California, 314 U. 8. 252 (1941): American Federation 
of Labor v. Swing, 312 U.S. 321 (1941). 
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color.” The Fourteenth Amendment declares “that all 
persons, whether colored or white, shall stand equal before 
the laws of the States, and, in regard to the colored race, 
for whose protection the amendment was primarily de- 
signed, that no discrimination shall be made against them 
by law because of their color.” * Strauder v. West Vir- 
ginia, supra at 307. Only recently this Court had oc- 
casion to declare that a state law which denied equal 
enjoyment of property rights to a designated class of 
citizens of specified race and ancestry, was not a legitimate 
exercise of the state’s police power but violated the guar- 
anty of the equal protection of the laws. Oyama v. Cali- 
fornia, 332 U. S. 633 (1948). Nor may the discrimina- 
tions imposed by the state courts in these cases be justified 
as proper exertions of state police power.” Cf. Buchanan 
v. Warley, supra. 

Respondents urge, however, that since the state courts 
stand ready to enforce restrictive covenants excluding 
white persons from the ownership or occupancy of prop- 
erty covered by such agreements, enforcement of cove- 
nants excluding colored persons may not be deemed a 
denial.of equal protection of the laws to the colored per- 
sons who are thereby affected. This contention does 


* See Yick Wo v. Hopkins, 118 U.S. 356 (1886) ; Strauder v. West 
Virginia, 100 U.S. 303 (1880); Truaz v. Raich, 239 U.S. 33 (1915). 

26 Restrictive agreements of the sort involved in these cases have 
been used to exclude other than Negroes from the ownership or 
occupancy of real property. We are informed that such agreements 
have been directed against Indians, Jews, Chinese, Japanese, Mexi- 
cans, Hawaiians, Puerto Ricans, and Filipinos, among others. 

27 See Bridges v. California, 314 U.S. 252, 261 (1941); Cantwell v. 
Connecticut, 310 U. S. 296, 307-308 (1940). 

78 It should be observed that the restrictions relating to residential 
occupancy contained in ordinances involved in the Buchanan, Harmon 
and Deans cases, cited supra, and declared by this Court to be incon- 
sistent with the requirements of the Fourteenth Amendment, applied 
equally to white persons and Negroes. 
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-not bear scrutiny. The parties have directed our atten- 
tion to no case in which a court, state or federal, has been 
called upon to enforce a covenant excluding members of 
the white majority from ownership or occupancy of real 
property on grounds of race or color. But there are more 
fundamental considerations. The rights created by the 
first. section of the Fourteenth Amendment are, by its 
terms, guaranteed to the individual. The rights estab- 
lished are personal rights.” It is. therefore. no answer to 
these petitioners to say that the courts may also be in- 
duced to deny white persons rights of ownership and 
occupancy on grounds of race or color. Equal protection 
of the laws is not achieved through indiscriminate impo- 
sition of inequalities. 

Nor do we find merit in the suggestion that property 
owners who are parties to these agreements are denied 
equal protection of the laws if denied access to the courts 
to enforce the terms of restrictive covenants and to assert 
property rights which the state courts have held to be 
created by such agreements. The Constitution confers 
upon no individual the right to demand action by the 
State which results in the denial of equal protection of 
the laws to other individuals. And it would appear be- 
vond question that the power of the State to create and 
enforce property interests must be exercised within the 
boundaries defined by the Fourteenth Amendment. Cf. 
Marsh v. Alabama, 326 US. 501 (1946). 

The problem of defining the scope of the restrictions 
which the Federal Constitution imposes upon exertions of 
power by the states has given rise to many of the most 
persistent and’ fundamental issues which this Court has 
heen called upon to consider. That problem was fore- 
most in the minds of the framers of the Constitution. 


‘MeCahe vo Atchison. Topeka & Santa Fe Ro Co. 285 US. 151, 
Wl-I2 (19)40- Missoun ex rel. Gaines v. Canada. 305 U.S 

on 
(1058): Ouama v. Caltfornia, 332 U.S. 633 (1948) 
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and, since that early day, has arisen in a multitude of 
forms. The task of determining whether the action of 
a State offends constitutional provisions is one which may 
not be undertaken lightly. Where. however, it is clear 
that the action of the State violates the terms of the 
fundamental charter, it is the obligation of this Court so 
to declare. 

The historical context in which the Fourteenth Amend- 
ment became a part of the Constitution should not be 
forgotten. Whatever else the framers sought to achieve, 
it is clear that the matter of primary concern was the 
establishment of equality in the enjoyment of basic civil 
and political rights and the preservation of those rights 
from discriminatory action on the part of the States based 
on considerations of race or color. Seventy-five years ago 
this Court announced that the provisions of the Amend- 
ment are to be construed with this fundamental purpose 
in mind.” Upon full consideration, we have concluded 
that in these cases the States have acted to deny peti- 
tioners the equal protection of the laws guaranteed by 
the Fourteenth Amendment. Having so decided. we find 
it unnecessary to consider whether petitioners have also 
been deprived of property without due process of law 
or denied privileges and immunities of citizens of the 
United States. 

For the reasons stated. the judgment of the Supreme 
Court of Missouri and the judgment of the Supreme 
Court of Michigan must be reversed. 


Reversed. 


Mr. Justice Reep, Mr. Justice Jackson, and Mr. Jus- 
TICE RUTLEDGE took no part in the consideration or 
decision of these cases. 


“ Slaughter-House Cases, 16 Wall. 36, 81 (1873); Strauder v. 
West Virgima, 100 U.S. 303 (1880). See Flack, The Adoption of the 
Fourteenth Amendment 
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SWEATT v. PAINTER Et At. 


(339 U.S. 629 (1949)) 


CERTIORARI TO THE SUPREME COURT OF TEXAS. 
No. 44. Argued April 4, 1950—Decided June 5, 1950. 


Petitioner was denied admission to the state-supported University 
of Texas Law School, solely because he is a Negro and state law 
forbids the admission of Negroes to that Law School. He was 
offered, but he refused, enrollment in a separate law school newly 
established by the State for Negroes. The University of Texas 
Law School has 16 full-time and three part-time professors, 850 
students, a library of 65,000 volumes, a law review, moot court 
facilities, scholarship funds, an Order of the Coif affiliation, many 
distinguished alumni, and much tradition and prestige. The 
separate law school for Negroes has five full-time professors, 23 
students, a library of 16,500 volumes, a practice court, a legal aid 
association and one alumnus admitted to the Texas Bar; but it 
excludes from its student body members of racial groups which 
number 85% of the population of the State and which include 
most of the lawyers, witnesses, jurors, judges, and other officials 
with whom petitioner would deal as a member of the Texas Bar. 
Held: The legal education offered petitioner is not substantially 
equal to that which he would receive if admitted to the University 
of Texas Law School; and the Equal Protection Clause of the 
Fourteenth Amendment requires that he be admitted to the Uni- 
versity of Texas Law School. Pp. 631-636. 

Reversed. 


A Texas trial court found that a newly-established state 
law school for Negroes offered petitioner “privileges, ad- 
vantages, and opportunities for the study of law substan- 
tially equivalent to those offered by the State to white 
students at the University of Texas” and denied manda- 
mus to compel his admission to the University of Texas 
Law School. The Court of Civil Appeals affirmed. 210 
S. W. 2d 442. The Texas Supreme Court denied writ of 
error. This Court granted certiorari. 338 U. S. 865. 
Reversed, p. 636. 
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W. J. Durham and Thurgood Marshall argued the 
cause for petitioner. With them on the brief were Robert 
L. Carter, William R. Ming, Jr., James M. Nabrit and 
Franklin H. Williams. 


Price Daniel, Attorney General of Texas, and Joe R. 
Greenhill, First Assistant Attorney General, argued the 
cause for respondents. With them on the brief was £, 
Jacobson, Assistant Attorney General. 


Briefs of amici curiae, supporting petitioner, were filed 
by Solicitor General Perlman and Philip Elman for the 
United States; Paul G. Annes for the American Federa- 
tion of Teachers; Thomas I. Emerson, Erwin N. Gris- 
wold, Robert Hale, Harold Havighurst and Edward Levi 
for the Committee of Law Teachers Against Segregation 
in Legal Education; Phineas Indritz for the American 
Veterans Committee, Inc.; and Marcus Cohn and Jacob 
Grumet for the American Jewish Committee et al. 


An amici curiae brief in support of respondents was 
filed on behalf of the States of Arkansas, by /ke Murray, 
Attorney General; Florida, by Richard W. Ervin, Attor- 
ney General, and Frank J. Heintz, Assistant Attorney 
General; Georgia, by Eugene Cook, Attorney Generali, 
and M. H. Blackshear, Jr., Assistant Attorney General; 
Kentucky, by A. E. Funk, Attorney General, and M. B. 
Holifield, Assistant Attorney General; Louisiana, by 
Bolivar E. Kemp, Jr., Attorney General; Mississippi, by 
Greek L. Rice, Attorney General, and George H. Ethridge, 
Acting Attorney General; North Carolina, by Harry Mc- 
Mullan, Attorney General, and Ralph Moody, Assistant 
Attorney General; Oklahoma, by Mac Q. Williamson, 
Attorney General; South Carolina, by John M. Daniel, 
Attorney General; Tennessee, by Roy H. Beeler, Attorney 
General, and William F. Barry, Solicitor General; and 
Virginia, by J. Lindsay Almond, Jr., Attorney General, 
and Walter E. Rogers, Assistant Attorney General. 
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Mr. CHIEF JUSTICE VINSON delivered the opinion of the 
Court. 


This case and McLaurin v. Oklahoma State Regents, 
post, p. 637, present different aspects of this general ques- 
tion: To what extent does the Equal Protection Clause of 
the Fourteenth Amendment limit the power of a state to 
distinguish between students of different races in profes- 
sional and graduate education in a state university? 
Broader issues have been urged for our consideration, but 
we adhere to the principle of deciding constitutional ques- 
tions only in the context of the particular case before the 
Court. We have frequently reiterated that this Court 
will decide constitutional questions only when necessary 
to the disposition of the case at hand, and that such deci- 
sions will be drawn as narrowly as possible. Rescue Army 
vy. Municipal Court, 331 U.S. 549 (1947), and cases cited 
therein. Because of this traditional reluctance to extend 
constitutional interpretations to situations or facts which 
are not before the Court, much of the excellent research 
and detailed argument presented in these cases is un- 
necessary to their disposition. 

In the instant case, petitioner filed an application for 
admission to the University of Texas Law School for 
the February, 1946 term. His application was rejected 
solely because he is a Negro.’ Petitioner thereupon 
brought this suit for mandamus against the appropriate 
school officials, respondents here, to compel his admission. 
At that time, there was no law school in Texas which 
admitted Negroes. 

The state trial court recognized that the action of 
the State in denying petitioner the opportunity to gain 


‘It appears that the University has been restricted to white 
students, in accordance with the State law. See Tex. Const., Art. 
VII, §§ 7, 14; Tex. Rev. Civ. Stat. (Vernon, 1925), Arts. 2643b (Supp 
1949), 2719, 2900. 
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a legal education while granting it to others deprived | 
him of the equal protection of the laws guaranteed by | 


the Fourteenth Amendment. The court did not grant 
the relief requested, however, but continued the case for 
six months to allow the State to supply substantially 
equal facilities. At the expiration of the six months, 
in December, 1946, the court denied the writ on the 
showing that the authorized university officials had 
adopted an order calling for the opening of a law school 


for Negroes the following February. While petitioner's | 


appeal was pending, such a school was made available, 
but petitioner refused to register therein. The Texas 
Court of Civil Appeals set aside the trial court’s judgment 
and ordered the cause “remanded generally to the trial 
court for further proceedings without prejudice to the 
rights of any party to this suit.” 

On remand, a hearing was held on the issue of the 
equality of the educational facilities at the newly estab- 
lished school as compared with the University of Texas 
Law School. Finding that the new school offered peti- 
tioner “privileges, advantages, and opportunities for the 
study of law substantially equivalent to those offered by 
the State to white students at the University of Texas,” 
the trial court denied mandamus. The Court of Civil 
Appeals affirmed. 210 S. W. 2d 442 (1948). Petition- 
er's application for a writ of error was denied by the 
Texas Supreme Court. We granted certiorari, 338 U.S. 
863 (1949), because of the manifest importance of the 
constitutional issues involved. 

The University of Texas Law School, from which peti- 
tioner was excluded, was staffed by a faculty of sixteen 
full-time and three part-time professors, some of whom 
are nationally recognized authorities in their field. Its 
student body numbered 850. The library contained over 
65,000 volumes. Among the other facilities available to 
the students were a law review, moot court facilities, 
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scholarship funds, and Order of the Coif affiliation. The 
school’s alumni occupy the most distinguished positions 
in the private practice of the law and in the public life 
of the State. It may properly be considered one of the 
nation’s ranking law schools. 

The law school for Negroes which was to have opened 
in February, 1947, would have had no independent faculty 
or library. The teaching was to be carried on by four 
members of the University of Texas Law School faculty, 
who were to maintain their offices at the University of 
Texas while teaching at both institutions. Few of the 
10,000 volumes ordered for the library had arrived; * nor 
was there any full-time librarian. The school lacked 
accreditation. 

Since the trial of this case, respondents report the 
opening of a law school at the Texas State University 
for Negroes. It is apparently on the road to full accred- 
itation. It has a faculty of five full-time professors; a 
student body of 23; a library of some 16,500 volumes 
serviced by a full-time staff; a practice court and legal 
aid association; and one alumnus who has become a 
member of the Texas Bar. 

Whether the University of Texas Law School is com- 
pared with the original or the new law school for Negroes, 
we cannot find substantial equality in the educational 
opportunities offered white and Negro law students by 
the State. In terms of number of the faculty, variety of 
courses and opportunity for specialization, size of the 
student body, scope of the library, availability of law 


?“Students of the interim School of Law of the Texas State Uni- 
versity for Negroes [located in Austin, whereas the permanent School 
was to be located at Houston] shall have use of the State Law Library 
in the Capitol Building. .. .” Tex. Laws 1947, ¢. 29, §11, Tex. 
Rev. Civ. Stat. (Vernon, 1949 Supp.), note to Art. 2643b. It is not 
clear that this privilege was anything more than was extended to all 


' citizens of the State. 
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review and similar activities, the University of Texas Law 
School is superior. What is more important, the Uni- 
versity of Texas Law School possesses to a far greater 
degree those qualities which are incapable of objective 
measurement but which make for greatness in a law school, 
Such qualities, to name but a few, include reputation of 
the faculty, experience of the administration, position and 
influence of the alumni, standing in the community, tradi- 
tions and prestige. It is difficult to believe that one who 
had a free choice between these law schools would consider 
the question close. 

Moreover, although the law is a highly learned pro- 
fession, we are well aware that it is an intensely practical 
one. The law school, the proving ground for legal learn- 
ing and practice, cannot be effective in isolation from 
the individuals and institutions with which the law inter- 
acts. Few students and no one who has practiced law 
would choose to study in an academic vacuum, removed 
from the interplay of ideas and the exchange of views 
with which the law is concerned. The law school to 
which Texas is willing to admit petitioner excludes from 
its student body members of the racial groups which 
number 85% of the population of the State and include 
most of the lawyers, witnesses, jurors, judges and other 
officials with whom petitioner will inevitably be dealing 
when he becomes a member of the Texas Bar. With 
such a substantial and significant segment of society 
excluded, we cannot conclude that the education offered 
petitioner is substantially equal to that which he would 
receive if admitted to the University of Texas Law 
School. 

It may be argued that excluding petitioner from that 
school is no different from excluding white students from 
the new law school. This contention overlooks realities. 
It is unlikely that a member of a group so decisively in 
the majority, attending a school with rich traditions and 
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| prestige which only a history of consistently maintained 


excellence could command, would claim that the oppor- 
tunities afforded him for legal education were unequal 
to those held open to petitioner. That such a claim, 
if made, would be dishonored by the State, is no answer. 
“Equal protection of the laws is not achieved through 
indiscriminate imposition of inequalities.” Shelley v. 
Kraemer, 334 U.S. 1, 22 (1948). 

It is fundamental that these cases concern rights which 


| gre personal and present. This Court has stated unani- 
. mously that “The State must provide [legal education | 


for [petitioner] in conformity with the equal protection 
clause of the Fourteenth Amendment and provide it as 
soon as it does for applicants of any other group.” Sipuel 


y, Board of Regents, 332 U. S. 631, 633 (1948). That 


case “did not present the issue whether a state might 
not satisfy the equal protection clause of the Fourteenth 
Amendment by establishing a separate law school for 
Negroes.” Fisher v. Hurst, 333 U. S. 147, 150 (1948). 
In Missouri ex rel. Gaines v. Canada, 305 U. S. 337, 351 


- (1938), the Court, speaking through Chief Justice Hughes, 


declared that “petitioner’s right was a personal one. It 
was as an individual that he was entitled to the equal 
protection of the laws, and the State was bound to furnish 
him within its borders facilities for legal education sub- 
stantially equal to those which the State there afforded for 
persons of the white race, whether or not other negroes 
sought the same opportunity.” These are the only cases 
inthis Court which present the issue of the constitutional 
validity of race distinctions in state-supported graduate 
and professional education. 

In accordance with these cases, petitioner may claim 
his full constitutional right: legal education equivalent 
to that offered by the State to students of other races. 
Such education is not available to him in a separate law 


school as offered by the State. We cannot, therefore, 


40361, O—59—pt. 4-25 








2500 CIVIL RIGHTS—1959 


agree with respondents that the doctrine of Plessy y, 
Ferguson, 163 U.S. 537 (1896), requires affirmance of the 
judgment below. Nor need we reach petitioner’s contep. 
tion that Plessy v. Ferguson should be reexamined in the 
light of contemporary knowledge respecting the purposes 
of the Fourteenth Amendment and the effects of racial 
segregation. See supra, p. 631. 

We hold that the Equal Protection Clause of the Four. 


teenth Amendment requires that petitioner be admitted , 


to the University of Texas Law School. The judgment 
is reversed and the cause is remanded for proceedings 
not inconsistent with this opinion. 


Reversed. 
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McLAURIN v. OKLAHOMA STATE REGENTS FOR 
HIGHER EDUCATION et At. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF OKLAHOMA. 


No. 34. Argued April 3-4, 1950—Decided June 5, 1950. 


Appellant, a Negro citizen of Oklahoma possessing a master’s degree, 
was admitted to the Graduate School of the state-supported Uni- 
versity of Oklahoma as a candidate for a doctorate in education 
and was permitted to use the same classroom, library and cafeteria 
as white students. Pursuant to a requirement of state law that 
the instruction of Negroes in institutions of higher education be 
“upon a segregated basis,” however, he was assigned to a seat in 
the classroom in a row specified for Negro students, was assigned 
to a special table in the library, and, although permitted to eat 
in the cafeteria at the same time as other students, was assigned 
to a special table there. Held: The conditions under which appel- 
lant is required to receive his education deprive him of his personal 
and present right to the equal protection of the laws; and the 
Fourteenth Amendment precludes such differences in treatment by 
the State based upon race. Pp. 638-642. 

(a) The restrictions imposed upon appellant impair and inhibit 
his ability to study, to engage in discussions and exchange views 
with other students, and, in general, to learn his profession. Pp. 
640-641. 

(b) That appellant may still be set apart by his fellow students 
and may be in no better position when these restrictions are re- 
moved is irrelevant, for there is a constitutional difference between 
restrictions imposed by the State which prohibit the intellectual 
commingling of students and the refusal of students to commingle 
where the State presents no such bar. P. 641. 

(c) Having been admitted to a state-supported graduate school, 
appellant must receive the same treatment at the hands of the 
State as students of other races. P. 642. 

87 F. Supp. 528, reversed. 


The proceedings below are stated in the opinion. The 
judgment below is reversed, p. 642. 


Robert L. Carter and Amos T. Hall argued the cause 
for appellant. With them on the brief were Thurgood 
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Marshall and Frank D. Reeves. Marian W. Perry and | 


Franklin H. Williams were also of counsel. 


Fred Hansen, First Assistant Attorney General of Okla. 
homa, argued the cause for appellees. With him on the 
brief was Mac Q. Williamson, Attorney General. 


Briefs of amici curiae, supporting appellant, were filed 
by Solicitor General Perlman and Philip Elman for the 
United States; Paul G. Annes for the American Federa- 
tion of Teachers; Phineas Indritz for the American Vet- 


erans Committee, Ine.; Arthur J. Goldberg for the Con. , 


gress of Industrial Organizations; Edward J. Ennis and 
Saburo Kido for the Japanese American Citizens League: 


and Arthur Garfield Hays and Eugene Nickerson for the 


American Civil Liberties Union. 


Mr. CHIEF JUSTICE VINSON delivered the opinion of the 
Court. 


In this case, we are faced with the question whether a 
state may, after admitting a student to graduate instruc- 
tion in its state university, afford him different treatment 
from other students solely because of his race. We de- 
cide only this issue; see Sweatt v. Painter, ante, p. 629. 

Appellant is a Negro citizen of Oklahoma. Possessing 
a Master’s Degree, he applied for admission to the Uni- 
versity of Oklahoma in order to pursue studies and courses 
leading to a Doctorate in Education. At that time, his 
application was denied, solely because of his race. The 
school authorities were required to exclude him by the 
Oklahoma statutes, 70 Okla. Stat. (1941) §§ 455, 456, 457, 
which made it a misdemeanor to maintain or operate, 
teach or attend a school at which both whites and Negroes 
are enrolled or taught. Appellant filed a complaint re- 
questing injunctive relief, alleging that the action of the 
school authorities and the statutes upon which their 
action was based were unconstitutional and deprived him 
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of the equal protection of the laws. Citing our decisions 
in Missouri ex rel. Gaines v. Canada, 305 U.S. 337 (1938), 
and Sipuel v. Board of Regents, 332 U. S. 631 (1948), 
a statutory three-judge District Court held that the 
State had a Constitutional duty to provide him with the 
education he sought as soon as it provided that education 
for applicants of any other group. It further held that 
to the extent the Oklahoma statutes denied him admis- 
sion they were unconstitutional and void. On the as- 
sumption, however, that the State would follow the con- 
stitutional mandate, the court refused to grant the 
injunction, retaining jurisdiction of the cause with full 
power to issue any necessary and proper orders to secure 
McLaurin the equal protection of the laws. 87 F. Supp. 
526. 

Following this decision, the Oklahoma legislature 
amended these statutes to permit the admission of Ne- 
groes to institutions of higher learning attended by white 
students, in cases where such institutions offered courses 
not available in the Negro schools. The amendment 
provided, however, that in such cases the program of 
instruction “shall be given at such colleges or institutions 
of higher education upon a segregated basis.”’* Appel- 


1The amendment adds the following proviso to each of the sec- 
tions relating to mixed schools: “Provided, that the provisions of 
this Section shall not apply to programs of instruction leading to a 
particular degree given at State owned or operated colleges or insti- 
tutions of higher education of this State established for and/or used 
hy the white race, where such programs of instruction leading to a 
particular degree are not given at colleges or institutions of higher 
education of this State established for and/or used by the colored 
race; provided further, that said programs of instruction leading to 
a particular degree shall be given at such colleges or institutions of 
higher education upon a segregated basis.” 70 Okla. Stat. Ann. 
(1950) §§ 455, 456, 457. Segregated basis ix defined as “classroom 
instruction given in separate classrooms, or at separate times” /d. 
§ 455. 
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lant was thereupon admitted to the University of Okla. 
homa Graduate School. In apparent conformity with 
the amendment, his admission was made subject to “such 
rules and regulations as to segregation as the President 
of the University shall consider to afford to Mr. G. W. Me. 
Laurin substantially equal educational opportunities ag 
are afforded to other persons seeking the same education 
in the Graduate College,” a condition which does not 
appear to have been withdrawn. Thus he was required 
to sit apart at a designated desk in an anteroom adjoining 


the classroom; to sit at a designated desk on the mezza- / 


nine floor of the library, but not to use the desks in the 
regular reading room; and to sit at a designated table 


and to eat at a different time from the other students in | 


the school cafeteria. 

To remove these conditions, appellant filed a motion 
to modify the order and judgment of the District Court. 
That court held that such treatment did not violate the 
provisions of the Fourteenth Amendment and denied the 
motion. 87 F. Supp. 528. This appeal followed. 

.In the interval between the decision of the court below 
and the hearing in this Court, the treatment afforded 
appellant was altered. For some time, the section of 
the classroom in which appellant sat was surrounded by 
a rail on which there was a sign stating, “Reserved For 
Colored,” but these have been removed. He is now 
assigned to a seat in the classroom in a row specified 
for colored students; he is assigned to a table in the 
library on the main floor; and he is permitted to eat 
at the same time in the cafeteria as other students, 
although here again he is assigned to a special table. 

It is said that the separations imposed by the State 
in this case are in form merely nominal. McLaurin 
uses the same classroom, library and cafeteria as students 
of other races; there is no indication that the seats to 
which he is assigned in these rooms have any disadvantage 
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of location. He may wait in line in the cafeteria and 
there stand and talk with his fellow students, but while 
he eats he must remain apart. 

These restrictions were obviously imposed in order to 
comply, as nearly as could be, with the statutory require- 
ments of Oklahoma. But they signify that the State, 
in administering the facilities it affords for professional 
and graduate study, sets McLaurin apart from the other 
students. The result is that appellant is handicapped 
in his pursuit of effective graduate instruction. Such re- 
strictions impair and inhibit his ability to study, to engage 
in discussions and exchange views with other students, 
and, in general, to learn his profession. 

Our society grows increasingly complex, and our need 
for trained leaders increases correspondingly. Appel- 
lant’s case represents, perhaps, the epitome of that need, 
for he is attempting to obtain an advanced degree in 
education, to become, by definition, a leader and trainer 
of others. Those who will come under his guidance and 


_ influence must be directly affected by the education he 


receives. Their own education and development will 
necessarily suffer to the extent that his training is unequal 
to that of his classmates. State-imposed restrictions 
which produce such inequalities cannot be sustained. 

It may be argued that appellant will be in no better 
position when these restrictions are removed, for he may 
still be set apart by his fellow students. This we think 
relevant. There is a vast difference—a Constitutional 
difference—between restrictions imposed by the state 
which prohibit the intellectual commingling of students, 
and the refusal of individuals to commingle where the 
state presents no such bar. Shelley v. Kraemer, 334 U.S. 
1, 13-14 (1948). The removal of the state restrictions 
will not necessarily abate individual and group predilec- 
tions, prejudices and choices. But at the very least, the 
state will not be depriving appellant of the opportunity 
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to secure acceptance by his fellow students on his own 
merits. 

We conclude that the conditions under which this ap. 
pellant is required to receive his education deprive him 
of his personal and present right to the equal protection 
of ‘the laws. See Sweatt v. Painter, ante, p. 629. We 
hold that under these circumstances the Fourteenth 
Amendment precludes differences in treatment by the 
state based upon race. Appellant, having been admitted 
to a state-supported graduate school, must receive the 


same treatment at the hands of the state as students of | 


other races. The judgment is 


Reversed. 
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COLLINS et au. v. HARDYMAN et AL. 


341 U.S. 651 (1950)) 


Own CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT. 

3 ap- 

i No. 217. Argued January 8-9, 1951.—Decided June 4, 1951. 


ction | Acomplaint in an action to recover damages under 8 U.S. C. § 47 (3) 

We alleged that the plaintiffs were members of a political club which 
enth planned a meeting to adopt a resolution opposing the Marshall 
Plan; that defendants conspired to deprive plaintiffs of their rights 


the as citizens of the United States peaceably to assemble and to equal 
itted privileges and immunities under the laws of the United States; 
» the that, in furtherance of the conspiracy, defendants proceeded to 
ts of | plaintiffs’ meeting place and, by threats and violence, broke up 

the meeting, thus interfering with the right of plaintiffs to petition 
reed. the Government for redress of grievances; and that defendants 


did not interfere or conspire to interfere with meetings of other 
groups with whose opinions defendants agreed. There was no 
averment that defendants were state officers or acted under color 
of state law. Held: The complaint did not state a cause of action 
under 8 U.S. C. § 47 (3). Pp. 652-663. 

(a) Assuming, without deciding, that the facts alleged show that 
defendants deprived plaintiffs “of having and exercising” a federal 
right, the facts alleged did not show that the conspiracy was “for 
the purpose of depriving [them] of the equal protection of the 
laws, or of equal privileges and immunities under the laws”; and 
therefore, in this case, a cause of action under 8 U. S. C. § 47 (3) 
was not stated. Pp. 660-663. 

(b) Section 47 (3) does not attempt to reach a conspiracy to 
deprive one of rights, unless it is a deprivation of equality, of 
“equal protection of the law” or of “equal privileges and im- 
munities under the law.” Pp. 660-661. 

(c) The fact that the defendants broke up plaintiffs’ meeting 
but did not interfere with the meetings of those who shared de- 
fendants’ views is not inequality before the law unless there is some 
manipulation of the law or its agencies to give sanction or sanctuary 
for doing so. P. 661. 

(d) Although plaintiffs’ mghts were invaded, disregarded and 
lawlessly violated, neither their rights nor their equality of rights 
under the law have been, or were intended to be, denied or 
impaired. Pp. 661-662. 

183 F. 2d 308, reversed. 
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In an action brought by respondents against petitioners 
to recover damages under 8 U.S. C. § 47 (3), the District 
Court dismissed the complaint. 80 F. Supp. 501. The 
Court of Appeals reversed. 183 F. 2d 308. This Court 
granted certiorari. 340 U.S. 809. Reversed, p. 663. 


Aubrey N. Irwin argued the cause and filed a brief for 
petitioners. 


A. L. Wirin and Loren Miller argued the cause for 
respondents. With Mr. Wirin on the brief were Fred 
Okrand, William Egan Colby, Edward J. Ennis, Osmond 
K. Fraenkel, Will Maslow, Joseph B. Robison and Clore 
Warne. 


Briefs of amici curiae urging affirmance were filed by 
Arthur J. Goldberg and Thomas E. Harris for the Congress 
of Industrial Organizations; and Loren Miller and Thur- 
good Marshall for the National Association for the Ad- 
vancement of Colored People. 


Mr. Justice JAcKsoNn delivered the opinion of the 
Court. 


This controversy arises under 8 U.S. C. § 47 (3), which 
provides civil remedies for certain conspiracies.. A mo- 
tion to dismiss the amended complaint raises the issue 
of its sufficiency and, of course, requires us to accept its 
well-pleaded facts as the hypothesis for decision. 


117 Stat. 13,8 U.S.C. § 47 (3) reads: 

“If two or more persons in any State or Territory conspire or 
go in disguise on the highway or on the premises of another, for 
the purpose of depriving, either directly or indirectly, any person 
or class of persons of the equal protection of the laws, or of equal 
privileges and immunities under the laws; or for the purpose of 
preventing or hindering the constituted authorities of any State or 
Territory from giving or securing to all persons within such State 
or Territory the equal protection of the laws; or if two or more 
persons conspire to prevent by force, intimidation, or threat, any 
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Its essential allegations are that plaintiffs are citizens 
of the United States, residents of California, and mem- 
bers or Officers of a voluntary association or political 
club organized for the purpose of participating in the 
election of officers of the United States, petitioning the 
national government for redress of grievances, and en- 
gaging in public meetings for the discussion of national 
public issues. It planned a public meeting for November 
14, 1947, on the subject, “The Cominform and the Mar- 
shall Plan,” at which it was intended to adopt a resolution 
opposing said Marshall Plan, to be forwarded, by way of 
a petition for the redress of grievances, to appropriate 
federal officials. 

The conspiracy charged as being within the Act is that 
defendants, with knowledge of the meeting and its pur- 


citizen who is lawfully entitled to vote, from giving his support or 
advocacy in a legal manner, toward or in favor of the election of 
any lawfully qualified person as an elector for President or Vice 
President, or as a Member of Congress of the United States; or to 
injure any citizen in person or property on account of such support 
or advocacy; in any case of conspiracy set forth in this section, if 
one or more persons engaged therein do, or cause to be done, any 
act in furtherance of the object of such conspiracy, whereby another 
is injured in his person or property, or deprived of having and 
exercising any right or privilege of a citizen of the United States, 
the party so injured or deprived may have an action for the recovery 
of damages, occasioned by such injury or deprivation, against any one 
or more of the conspirators.” 

This paragraph should be read in the context of other paragraphs 
of the same section, and note should also be taken of 8 U.S. C. § 43, 
which reads: 

“Every person who, under color of any statute, ordinance, regu- 
lation, custom, or usage, of any State or Territory, subjects, or causes 
to be subjected, any citizen of the United States or other person 
within the jurisdiction thereof to the deprivation of any rights, privi- 
leges, or immunities secured by the Constitution and laws, shall be 
liable to the party injured in an action at law, suit in equity, or other 
proper proceeding for redress.” 
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poses, entered into an agreement to deprive the plaintiffs, 
“as citizens of the United States, of privileges and im. 
munities, as citizens of the United States, of the rights 
peaceably to assemble for the purpose of discussing and 
communicating upon national public issues... .” And 
further, “to deprive the plaintiffs as well as the members 
of said club, as citizens of the United States, of equal 
privileges and immunities under the laws of the United 
States ....” This is amplified by allegations that de- 
fendants knew of many public meetings in the locality, at 


which resolutions were adopted by groups with whose | 


opinions defendants agreed, and with which defendants 
did not interfere or conspire to interfere. “With respect 
to the meeting aforesaid on November 14, 1947, however, 


the defendants conspired to interfere with said meeting — 


for the reason that the defendants opposed the views of 
the plaintiffs ... .” 

In the effort to bring the case within the statute, the 
pleader also alleged that defendants conspired “to go in 
disguise upon the highways” and that they did in fact 
go in disguise “consisting of the unlawful and unauthor- 
ized wearing of caps of the American Legion.” The Dis- 
trict Court disposed of this part of the complaint by hold- 
ing that wearing such headgear did not constitute the 
disguise or concealment of identity contemplated by the 
Act. Plaintiffs thereupon abandoned that part of the 
complaint and do not here rely upon it to support their 
claims. 

The complaint then separately sets out the overt acts 
of injury and damage relied upon to meet the require- 
ments of the Act. To carry out the conspiracy, it is 
alleged, defendants proceeded to the meeting place and, 
by force and threats of force, did assault and intimi- 
date plaintiffs and those present at the meeting and 
thereby broke up the meeting, thus interfering with the 
right of the plaintiffs to petition the Government for 
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redress of grievances. Both compensatory and punitive 
damages are demanded. 

It is averred that the cause of action arises under the 
statute cited and under the Constitution of the United 
States. But apparently the draftsman was scrupulously 
cautious not to allege that it arose under the Fourteenth 
Amendment, or that defendants had conspired to deprive 
plaintiffs of rights secured by that Amendment, thus 
seeking to avoid the effect of earlier decisions of this 
Court in Fourteenth Amendment cases. 

The complaint makes no claim that the conspiracy or 
the overt acts involved any action by state officials, or 
that defendants even pretended to act under color of state 
law. It is not shown that defendants had or claimed any 
protection or immunity from the law of the State, or that 
they in fact enjoyed such because of any act or omission 
by state authorities. Indeed, the trial court found that 
the acts alleged are punishable under the laws of Cali- 
fornia relating to disturbance of the peace, assault, and 
trespass, and are also civilly actionable.” 


The opinion of District Judge Yankwich for this cites in his 
notes, 80 F. Supp. 501, 510: 

“39. Cal. Penal Code, Section 415 (disturbance of the peace 
of neighborhood or person); Section 403 (disturbance of public 
meetings ) 

“40. Cal. Penal Code, Section 602 (j) (illegal entry for the purpose 
of injuring property or property rights or interfering or obstructing 
lawful business of another). 

“41. Cal. Penal Code, Sections 240, 241 (assault); sections 242, 
243 (battery). Among the corresponding civil sections relating to 
civil remedies are California Civil Code, Section 43 (guarantee against 
personal bodily harm or restraint); Government Code, Section 241 
(defining as citizens all persons born or residing within the state) ; 
California Code of Civil Procedure, Section 338 (3) [Section 338 (2) ] 
(action for trespass to real property may be brought within three 
years); section 340(3) (action for assault and battery may be 
brought within one year). And for the state civil rights provisions, 
see California Civil Code, Sections 51-54.” 
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The District Judge held that the statute does not and 
cannot constitutionally afford redress for invasions of 
civil rights at the hands of individuals, but can only be 
applied to injuries to civil rights by persons acting pursu- 
ant to or under color of state law.’ In reversing the Dis- 
trict Court’s dismissal of the complaint, the Court of 
Appeals for the Ninth Circuit held otherwise, one judge 
dissenting.* The Court of Appeals for the Eighth Cir- 
cuit, in Love v. Chandler, 124 F. 2d 785, has ruled in ac- 
cord with the District Judge and the dissenting Court of 
Appeals Judge here.’ To resolve the conflict, we granted 
certiorari. 

This statutory provision has long been dormant. It 
was introduced into the federal statutes by the Act of 
April 20, 1871, entitled, “An Act to enforce the Provisions 
of the Fourteenth Amendment to the Constitution of the 
United States, and for other Purposes.”* The Act was 
among the last of the reconstruction legislation to be based 
on the “conquered province” theory which prevailed in 
Congress for a period following the Civil War. This 
statute, without separability provisions, established the 
civil liability with which we are here concerned as well 
as other civil liabilities, together with parallel criminal 
liabilities. It also provided that unlawful combinations 
and conspiracies named in the Act might be deemed 
rebellions, and authorized the President to employ the 
militia to suppress them. The President was also author- 
ized to suspend the privilege of the writ of habeas corpus. 
It prohibited any person from being a federal grand or 


§ 80 F. Supp. 501. 

#183 F. 2d 308. 

5 Other recent cases involving the statute are Viles v. Symes, 129 
F. 2d 828; Robeson v. Fanelli, 94 F. Supp. 62; and Ferrer v. Fronton 
Exhibition Co., 188 F. 2d 954. 

* 340 U.S. 809. 

717 Stat. 13. 
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petit juror in any case arising under the Act unless he took 
and subscribed an oath in open court “that he has never, 
directly or indirectly, counselled, advised, or voluntarily 
aided any such combination or conspiracy.”’ Heavy pen- 
alties and liabilities were laid upon any person who, with 
knowledge of such conspiracies, aided them or failed to do 
what he could to suppress them. 

The Act, popularly known as the Ku Klux Act, was 
passed by a partisan vote in a highly inflamed atmosphere. 
It was preceded by spirited debate which pointed out 
its grave character and susceptibility to abuse, and its 
defects were soon realized when its execution brought 
about a severe reaction.® 

The provision establishing criminal conspiracies in lan- 
guage indistinguishable from that used to describe civil 
conspiracies came to judgment in United States v. Harris, 
106 U. S. 629.2 It was held unconstitutional. This deci- 
sion was in harmony with that of other important deci- 


sions during that period by a Court, every member of 


®The background of this Act, the nature of the debates which 
preceded its passage, and the reaction it produced are set forth in 
Bowers, The Tragic Era, 340-348. 

°R. S. § 5519, under which the prosecution was brought, provided: 


“If two or more persons in any State or Territory conspire, or go in 
disguise on the highway or on the premises of another, for the 
purpose of depriving, either directly or indirectly, any person or 
class of persons of the equal protect'~n of the laws, or of equal privi- 
leges and immunities under the laws; or for the purpose of preventing 
or hindering the constituted authorities of any State or Territory 
from giving or securing to all persons within such State or Territory 
the equal protection of the laws; each of such persons shall be pun- 
ished by a fine of not less than five hundred nor more than five thou- 
sand dollars, or by imprisonment, with or without hard labor, not less 
than six months nor more than six years, or by both such fine and 
imprisonment.” 

10 Slaughter-House Cases, 16 Wall. 36; United States v. Reese, 
92 U.S. 214; United States v. Cruikshank, 92 U.S. 542; Civil Rights 
Cases, 109 U.S. 3. 








2514 CIVIL RIGHTS—1959 


which had been appointed by President Lincoln, Grant, 
Hayes, Garfield or Arthur—all indoctrinated in the cause 
which produced the Fourteenth Amendment, but con- 
vinced that it was not to be used to centralize power sg 
as to upset the federal system. 

While we have not been in agreement as to the inter- 
pretation and application of some of the post-Civil War 
legislation,” the Court recently unanimously declared, 
through the Chief Justice: 


“Since the decision of this Court in the Civil Rights — 
Cases, 109 U. S. 3 (1883), the principle has become | 


firmly embedded in our constitutional law that the 
action inhibited by the first section of the Fourteenth 


Amendment is only such action as may fairly be said , 
to be that of the States. That Amendment erects 


no shield against merely private conduct, however 
discriminatory or wrongful.” ” 


And Mr. Justice Dova.as, dissenting, has quoted with 
approval from the Cruikshank case, “ ‘The fourteenth 


amendment prohibits a State from denying to any person. 


within its jurisdiction the equal protection of the laws; 
but this provision does not, any more than the one which 
precedes it .. . add anything to the rights which one 
citizen has under the Constitution against another.’ 92 
U.S. at pp. 554-555.” And “ ‘The only obligation resting 
upon the United States is to see that the States do not 
deny the right. This the amendment guarantees, but 
no more. The power of the national government is lim- 
ited to the enforcement of this guaranty.’” He summed 
up: “The Fourteenth Amendment protects the indi- 
vidual against state action, not against wrongs done by 
individuals. . . .”™ 


11 Screws v. United States, 325 U.S. 91. 
12 Shelley v. Kraemer, 334 U.S. 1, 13. 
13 United States v. Williams, 341 U.S. 70, 92. 
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It is apparent that, if this complaint meets the require- 
ments of this Act, it raises constitutional problems of 
the first magnitude that, in the light of history, are not 
without difficulty. These would include issues as to con- 
gressional power under and apart from the Fourteenth 
Amendment, the reserved power of the States, the content 
of rights derived from national as distinguished from 
state citizenship, and the question of separability of the 
Act in its application to those two classes of rights. The 
latter question was long ago decided adversely to the 
plaintiffs. Baldwin v. Franks, 120 U.S. 678. Before we 
embark upon such a constitutional inquiry, it is necessary 
to satisfy ourselves that the attempt to allege a cause 
of action within the purview of the statute has been 
successful. 

The section under which this action is brought falls 
into two divisions. The forepart defines conspiracies that 
may become the basis of liability, and the latter portion 
defines overt acts necessary to consummate the con- 
spiracy as an actionable wrong. While a mere unlawful 
agreement or conspiracy may be made a federal crime, as 
it was at common law,” this statute does not make the 
mere agreement or understanding for concerted action 
which constitutes the forbidden conspiracy an actionable 
wrong unless it matures into some action that inflicts 
injury. That, we think, is the significance of the second 
division of the section. 

The provision with reference to the overt act will bear 
repeating, with emphasis supplied: “. . . [I]n any case 
of conspiracy set forth in this section, if one or more per- 
sons engaged therein do, or cause to be done, any act in 
furtherance of the object of such conspiracy, whereby an- 


4 Nash v. United States, 229 U. S. 373, 378; United States v. 
Socony-Vacuum Oil Co., 310 U.S. 150, 252. 


40361 O—59—pt. 4——26 
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other is injured in his person or property, or deprived of 
having and exercising any right or privilege of a citizen 
of the United States, the party so injured or deprived 
may have an action for the recovery of damages... .” 

In the light of the dictum in United States v. Cruik- 
shank, 92 U.S. 542, 552, we assume, without deciding, 
that the facts pleaded show that defendants did deprive 
plaintiffs “of having and exercising” a federal right which, 
provided the defendants were engaged in a “conspiracy 
set forth in this section,” would bring the case within the 
Act. 

The “conspiracy” required is differently stated from the 
required overt act and we think the difference is not 
accidental but significant. Its essentials, with emphasis 
supplied, are that two or more persons must conspire (1) 
for the purpose of depriving any person or class of persons 
of the equal protection of the laws, or of equal privileges 
and immunities under the law; or (2) for the purpose of 
preventing or hindering the constituted authorities from 
giving or securing to all persons the equal protection of 
the laws; or (3) to prevent by force, intimidation, or 
threat, any citizen entitled to vote from giving his support 
or advocacy in a legal manner toward election of an 
elector for President or a member of Congress; or (4) to 
injure any citizen in person or property on account of such 
support or advocacy. There is no claim that any allega- 
tion brings this case within the provisions that we have 
numbered (2), (3), and (4), so we may eliminate any 
consideration of those categories. The complaint is 
within the statute only if it alleges a conspiracy of the 
first described class. It is apparent that this part of 
the Act defines conspiracies of a very limited character. 
They must, we repeat, be “for the purpose of depriving 

. of the equal protection of the laws, or of equal 
privileges and immunities under the laws.” (Italics 
supplied. ) 
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Passing the argument, fully developed in the Civil 
Rights Cases, that an individual or group of individuals 
not in office cannot deprive anybody of constitutional 
rights, though they may invade or violate those rights, 
it is clear that this statute does not attempt to reach a 
conspiracy to deprive one of rights, unless it is a depriva- 
tion of equality, of “equal protection of the law,” or of 
“equal privileges and immunities under the law.” That 
accords with the purpose of the Act to put the lately freed 
Negro on an equal footing before the law with his former 
master. The Act apparently deemed that adequate and 
went no further. 

What we have here is not a conspiracy to affect in any 
way these plaintiffs’ equality of protection by the law, 
or their equality of privileges and immunities under the 
law. There is not the slightest allegation that defendants 
were conscious of or trying to influence the law, or were 
endeavoring to obstruct or interfere with it. The only 
inequality suggested is that the defendants broke up plain- 
tiffs’ meeting and did not break up meetings of others 
with whose sentiments they agreed. To be sure, this is 
not equal injury, but it is no more a deprivation of “equal 
protection” or of “equal privileges and immunities” than 
it would be for one to assault one neighbor without as- 
saulting them all, or to libel some persons without mention 
of others. Such private discrimination is not inequality 
before the law unless there is some manipulation of the 
law or its agencies to give sanction or sanctuary for doing 
so. Plaintiffs’ rights were certainly invaded, disregarded 
and lawlessly violated, but neither their rights nor their 
equality of rights under the law have been, or were in- 
tended to be, denied or impaired. Their rights under the 
laws and to protection of the laws remain untouched and 
equal to the rights of every other Californian, and may be 
vindicated in the same way and with the same effect as 
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those of any other citizen who suffers violence at the 
hands of a mob. 

We do not say that no conspiracy by private indi- 
viduals could be of such magnitude and effect as to work 
a deprivation of equal protection of the laws, or of equa] 
privileges and immunities under laws. Indeed, the post- 
Civil War Ku Klux Klan, against which this Act was 
fashioned, may have, or may reasonably have been 
thought to have, done so. It is estimated to have had 
a membership of around 550,000, and thus to have in- 


cluded “nearly the entire adult male white population / 


of the South.” It may well be that a conspiracy, so 
far-flung and embracing such numbers, with a purpose 


to dominate and set at naught the “carpetbag” and “scala-_, 
wag” governments of the day, was able effectively to | 


deprive Negroes of their legal rights and to close all 
avenues of redress or vindication, in view of the then 
disparity of position, education and opportunity between 
them and those who made up the Ku Klux Klan. We 
do not know. But here nothing of that sort appears. 
We have a case of a lawless political brawl, precipitated 
by a handful of white citizens against other white citizens. 
California courts are open to plaintiffs and its laws offer 
redress for their injury and vindication for their rights. 

We say nothing of the power of Congress to authorize 
such civil actions as respondents have commenced or oth- 
erwise to redress such grievances as they assert. We 
think that Congress has not, in the narrow class of con- 
spiracies defined by this statute, included the conspiracy 
charged here. We therefore reach no constitutional ques- 
tions. The facts alleged fall short of a conspiracy to 
alter, impair or deny equality of rights under the law, 
though they do show a lawless invasion of rights for which 


15 8 Encyc. Soc. Sci. 606, 607. 
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there are remedies in the law of California. It is not for 
this Court to compete with Congress or attempt to replace 
it as the Nation’s law-making body. 
The judgment of the Court of Appeals is 
Reversed. 


Mr. Justice Burton, with whom Mr. Justice Buack 
and Mr. Justice DovuGuas concur, dissenting. 


I cannot agree that the respondents in their complaint 
have failed to state a cause of action under R. S. § 1980 
(3), 8 U.S. C. § 47 (3). 

The right alleged to have been violated is the right 
to petition the Federal Government for a redress of 
grievances. This right is expressly recognized by the 
Firs; Amendment and this Court has said that “The 
very idea of a government, republican in form, implies 
a right on the part of its citizens to meet peaceably for 
consultation in respect to public affairs and to petition 
for a redress of grievances.” United States v. Cruik- 
shank, 92 U.S. 542, 552, and see In re Quarles and Butler, 
158 U.S. 532, 535. The source of the right in this case is 
not the Fourteenth Amendment. The complaint alleges 
that petitioners “knowingly” did not interfere with the 
“many public meetings” whose objectives they agreed 
with, but that they did conspire to break up respondents’ 
meeting because petitioners were opposed to respondents’ 
views, which were expected to be there expressed. Such 
conduct does not differ materially from the specific con- 
spiracies which the Court recognizes that the statute was 
intended to reach. 

The language of the statute refutes the suggestion that 
action under color of state law is a necessary ingredient 
of the cause of action which it recognizes. R.S. § 1980 
(3) speaks of “two or more persons in any State or Terri- 
tory” conspiring. That clause is not limited to state 








2520 CIVIL RIGHTS—1959 


officials. Still more obviously, where the section speaks | 


of persons going “in disguise on the highway . . . for the 
purpose of depriving . . . any person or class of persons 
of the equal protection of the laws,” it certainly does not 
limit its reference to actions of that kind by state officials, 
When Congress, at this period, did intend to limit com- 
parable civil rights legislation to action under color of 
state law, it said so in unmistakable terms. In fact, R.§, 
§ 1980 (3) originally was § 2 of the Act of April 20, 1871, 
and §1 of that same Act said “That any person who, 
under color of any law, statute, ordinance, regulation, 
custom, or usage of any State, shall subject . . . any per- 
son within the jurisdiction of the United States to the 
deprivation of any rights, privileges, or immunities se- 


cured by the Constitution of the United States, shall... _ 


be liable to the party injured ....” (Emphasis added.) 
17 Stat. 13. 

Congress certainly has the power to create a federal 
cause of action in favor of persons injured by private 
individuals through the abridgment of federally created 
constitutional rights. It seems to me that Congress has 
done just this in R. S. § 1980 (3). This is not incon- 
sistent with the principle underlying the Fourteenth 
Amendment. That amendment prohibits the respective 
states from making laws abridging the privileges or im- 
munities of citizens of the United States or denying to 
any person within the jurisdiction of a state the equal 
protection of the laws. Cases holding that those clauses 
are directed only at state action are not authority for 
the contention that Congress may not pass laws sup- 
porting rights which exist apart from the Fourteenth 
Amendment. 

Accordingly, I would affirm the judgment of the Court 
of Appeals. 
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BROWN et au. v. BOARD OF EDUCATION 
OF TOPEKA et AL. 


(349 U.S. 294 (1954)) 


No 1. APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS.” 


Reargued on the question of relief April 11-14, 1955.—Opinion and 
judgments announced May 31, 1955. 


1. Racial discrimination in public education is unconstitutional, 347 
U. S. 483, 497, and all provisions of federal, state or local law 
requiring or permitting such discrimination must yield to this 
principle. P. 298. 

The judgments below (except that in the Delaware case) are re- 
versed and the cases are remanded to the District Courts to take 
such proceedings and enter such orders and decrees consistent with 
this opinion as are necessary and proper to admit the parties to 
these cases to public schools on a racially nondiscriminatory basis 
with all deliberate speed. P. 301. 

(a) School authorities have the primary responsibility for eluci- 
dating, assessing and solving the varied local school problems which 
may require solution in fully implementing the governing consti- 
tutional principles. P. 299. 

(b) Courts will have to consider whether the action of school 
authorities constitutes good faith implementation of the governing 
constitutional principles. P. 299. 

(c) Because of their proximity to local conditions and the pos- 
sible need for further hearings, the courts which originally heard 
these cases can best perform this judicial appraisal. P. 299. 

(d) In fashioning and effectuating the decrees, the courts will 
be guided by equitable principles—characterized by a practical 
flexibility in shaping remedies and a facility for adjusting and 

reconciling public and private needs. P. 300. 


Be 


*Together with No. 2, Briggs et al. v. Elliott et al., on appeal from 
the United States District Court for the Eastern District of South 
Carolina; No. 3, Davis et al. v. County School Board of Prince Edward 
County, Virginia, et al., on appeal from the United States District 
Court for the Eastern District of Virginia; No. 4, Bolling et al. v. 
Sharpe et al., on certiorari to the United States Court of Appeals for 
the District of Columbia Circuit; and No. 5, Gebhart et al. v. Belton 
et al., on certiorari to the Supreme Court of Delaware. 
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(e) At stake is the personal interest of the plaintiffs in admission 


' 


to public schools as soon as practicable on a nondiscriminatory 


basis. P. 300. 

(f) Corts of equity may properly take into account the public 
interest in the elimination in a systematic and effective manner 
of a variety of obstacles in making the transition to school systems 
operated in accordance with the constitutional }rinciples enunej- 
ated in 347 U.S. 483, 497; but the vitality of these constitutiong] 
principles cannot be allowed to yield simply because of disagree. 
ment with them. P. 300. 

(g) While giving weight to these public and private considera. 
tions, the courts will require that the defendants make a prompt 


and reasonable start toward full compliance with the ruling of this | 


Court. P. 300. 
(h) Once such a start has been made, the courts may find that 


additional time is necessary to carry out the ruling in an effective 


manner. P. 300. | 
(i) The burden rests on the defendants to establish that addi- 
tional time is necessary in the public interest and is consistent 
with good faith compliance at the earliest practicable date. P. 300. 
(j) The courts may consider problems related to administration, 
arising from the physical condition of the school plant, the school 


- 


transportation system, personnel, revision of school districts and 


attendance areas into compact units to achieve a system of deter- 
mining admission to the public schools on a nonracial basis, and 
revision of local laws and regulations which may be necessary in 
solving the foregoing problems. Pp. 300-301. 

(k) The courts will also consider the adequacy of any plans 
the defendants may propose to meet these problems and to effectu- 
ate a transition to a racially nondiscriminatory school system. 
P. 301. 

(1) During the period of transition, the courts will retain juris- 

diction of these cases. P. 301. 
. The judgment in the Delaware case, ordering the immediate admis- 
sion of the plaintiffs to schools previously attended only by white 
children, is affirmed on the basis of the principles stated by this 
Court in its opinion, 347 U. S. 483; but the case is remanded to 
the Supreme Court of Delaware for such further proceedings as 
that Court may deem necessary in the light of this opinion. P. 301. 
98 F. Supp. 797, 103 F. Supp. 920, 103 F. Supp. 337 and judgment 
in No. 4, reversed and remanded. 


91 A. 2d 137, affirmed and remanded. 
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Robert L. Carter argued the cause for appellants in 
No. 1. Spottswood W. Robinson, III, argued the causes 
for appellants in Nos. 2 and 3. George E. C. Hayes and 
James M. Nabrit, Jr. argued the cause for petitioners in 
No. 4. Louis L. Redding argued the cause for respond- 
ents in No. 5. Thurgood Marshall argued the causes for 
appellants in Nos. 1, 2 and 3, petitioners in No. 4 and 
respondents in No. 5. 


On the briefs were Harold Boulware, Robert L. Carter, 
Jack Greenberg, Oliver W. Hill, Thurgood Marshall, Louis 
L. Redding, Spottswood W. Robinson, III, Charles S. 
Scott, William T. Coleman, Jr., Charles T. Duncan, 
George E. C. Hayes, Loren Miller, William R. Ming, Jr., 
Constance Baker Motley, James M. Nabrit, Jr., Lowis H. 
Pollak and Frank D. Reeves for appellants in Nos. 1, 2 
and 3, and respondents in No: 5; and George E. C. Hayes, 
James M. Nabrit, Jr., George M. Johnson, Charles W. 
Quick, Herbert O. Reid, Thurgood Marshall and Robert 
L. Carter for petitioners in No. 4. 


Harold R. Fatzer, Attorney General of Kansas, argued 
the cause for appellees in No. 1. With him on the brief 
was Paul E. Wilson, Assistant Attorney General. Peter 
F. Caldwell filed a brief for the Board of Education of 
Topeka, Kansas, appellee. 


S. E. Rogers and Robert McC. Figg, Jr. argued the cause 
and filed a brief for appellees in No. 2. 


J. Lindsay Almond, Jr., Attorney General of Virginia, 
and Archibald G. Robertson argued the cause for appellees 
in No. 3. With them on the brief were Henry T. Wick- 
ham, Special Assistant to the Attorney General, 7’. Justin 
Moore, John W. Riely and T. Justin Moore, Jr. 


Milton D. Korman argued the cause for respondents in 
No. 4. With him on the brief were Vernon E. West, 
Chester H. Gray and Lyman J. Umstead. 
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Joseph Donald Craven, Attorney General of Deleware, 
argued the cause for petitioners in No. 5. On the brief 
were H. Albert Young, then Attorney General, Clarence 
W. Taylor, Deputy Attorney General, and Andrew D. 
Christie, Special Deputy to the Attorney General. 


In response to the Court’s invitation, 347 U.S. 483, 495- 
496, Solicitor General Sobeloff participated in the oral 
argument for the United States. With him on the brief 
were Attorney General Brownell, Assistant Attorney Gen- 


eral Rankin, Philip Elman, Ralph S. Spritzer and Alan 8. 


Rosenthal. 
By invitation of the Court, 347 U. S. 483, 496, the 


following State officials presented their views orally as © 


amici curiae: Thomas J. Gentry, Attorney General of 
Arkansas, with whom on the brief were James L. Sloan, 
Assistant Attorney General, and Richard B. McCulloch, 
Special Assistant Attorney General. Richard W. Ervin, 
Attorney General of Florida, and Ralph E. Odum, Assist- 
ant Attorney General, both of whom were also on a brief. 
C. Ferdinand Sybert, Attorney General of Maryland, with 
whom on the brief were Edward D. E. Rollins, then At- 
torney General, W. Giles Parker, Assistant Attorney 
General, and James H. Norris, Jr., Special Assistant At- 
torney General. J. Beverly Lake, Assistant Attorney 
General of North Carolina, with whom on the brief were 
Harry McMullan, Attorney General, and 7. Wade Bruton, 
Ralph Moody and Claude L. Love, Assistant Attorneys 
General. Mac Q. Williamson, Attorney General of Okla- 
homa, who also filed a brief. John Ben Shepperd, Attor- 
ney General of Texas, and Burnell Waldrep, Assistant 
Attorney General, with whom on the brief were Billy E. 
Lee, J. A. Amis, Jr., L. P. Lollar, J. Fred Jones, John 
Davenport, John Reeves and Will Davis. 


Phineas Indritz filed a brief for the American Veterans 
Committee, Inc., as amicus curiae. 


= 


2 So 2 2. 


are, 
rief 
ence 
» D. 


195- 
oral 
rief 
Ten- 


n 8. 


the 
y as 
1 of 
oan, 
och, 
vin, 
sist- 
rief, 
vith 
At- 
ney 
At- 
ney 
vere 
ton, 
1eys 
kla- 
tor- 
bant 


ohn 


rans 


CIVIL RIGHTS—1959 2525 


Mr. Curer Justice WARREN delivered the opinion of 
the Court. 


These cases were decided on May 17, 1954. The opin- 
ions of that date,’ declaring the fundamental principle 
that racial discrimination in public education is uncon- 
stitutional, are incorporated herein by reference. All 
provisions of federal, state, or local law requiring or per- 
nitting such discrimination must yield to this principle. 
There remains for consideration the manner in which 
relief is to be accorded. 

Because these cases arose under different local condi- 
tions and their disposition will involve a variety of local 
problems, we requested further argument on the question 
of relief.” In view of the nationwide importance of the 
decision, we invited the Attorney General of the United 





1347 U.S. 483; 347 U.S. 497. 

? Further argument was requested on the following questions, 347 
U. S. 483, 495-496, n. 13, previously propounded by the Court: 

“4, Assuming it is decided that segregation in public schools vio- 
lates the Fourteenth Amendment 

“(a) would a decree necessarily follow providing that, within the 
limits set by normal geographic school districting, Negro children 
should forthwith be admitted to schools of their choice, or 

“(b) may this Court, in the exercise of its equity powers, permit 
an effective gradual adjustment to be brought about from existing 
segregated systems to a system not based on color distinctions? 

“5. On the assumption on which questions 4 (a) and (6) are based, 
and assuming further that this Court will exercise its equity powers to 
the end described in question 4 (5), 

“(a) should this Court formulate detailed decrees in these cases; 

“(b) if so, what specific issues should the decrees reach; 

“(c) should this Court appoint a special master to hear evidence 
with a view to recommending specific terms for such decrees; 

“(d) should this Court remand to the courts of first instance with 
directions to frame decrees in these cases, and if so what general 
directions should the decrees of this Court include and what pro- 
cedures should the courts of first instance follow in arriving at the 
specific terms of more detailed decrees?” 
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States and the Attorneys General of all states requiring 
or permitting racial discrimination in public education to 
present their views on that question. The parties, the 
United States, and the States of Florida, North Carolina, 
Arkansas, Oklahoma, Maryland, and Texas filed briefs 
and participated in the oral argument. 

These presentations were informative and helpful to 
the Court in its consideration of the complexities arising 
from the transition to a system of public education freed 
of racial discrimination. The presentations also demon- 


strated that substantial steps to eliminate racial discrim- | 


ination in public schools have already been taken, not 
only in some of the’ communities in which these cases 
arose, but in some of the states appearing as amici curiae, 
and in other states as well. Substantial progress has been 
made in the District of Columbia and in the communities 
in Kansas and Delaware involved in this litigation. The 
defendants in the cases coming to us from South Carolina 
and Virginia are awaiting the decision of this Court 
concerning relief. 

Full implementation of these constitutional principles 
may require solution of varied local school problems. 
School authorities have the primary responsibility for 
elucidating, assessing, and solving these problems; courts 
will have to consider whether the action of school authori- 
ties constitutes good faith implementation of the govern- 
ing constitutional principles. Because of their proximity 
to local conditions and the possible need for further hear- 
ings, the courts which originally heard these cases can 
best perform this judicial appraisal. Accordingly, we 
believe it appropriate to remand the cases to those courts.’ 


3 The cases coming to us from Kansas, South Carolina, and Virginia 
were originally heard by three-judge District Courts convened under 
28 U. 8S. C. §§ 2281 and 2284. These cases will accordingly be re- 
manded to those three-judge courts. See Briggs v. Elliott, 342 U.S. 
350. 
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In fashioning and effectuating the decrees, the courts 
will be guided by equitable principles. Traditionally, 
equity has been characterized by a practical flexibility in 
shaping its remedies * and by a facility for adjusting and 
reconciling public and private needs.’ These cases call 
for the exercise of these traditional attributes of equity 
power. At stake is the personal interest of the plaintiffs 
in admission to public schools as soon as practicable on a 
nondiscriminatory basis. To effectuate this interest may 
call for elimination of a variety of obstacles in making the 
transition to school systems operated in accordance with 
the constitutional principles set forth in our May 17, 
1954, decision. Courts of equity may properly take into 
account the public interest in the elimination of such 
obstacles in a systematic and effective manner. But it 
should go without saying that the vitality of these con- 
stitutional principles‘ cannot be allowed to yield simply 
because of disagreement with them. 

While giving weight to these public and private con- 
siderations, the courts will require that the defendants 
make a prompt and reasonable start toward full compli- 
ance with our May 17, 1954, ruling. Once such a start 
has been made, the courts may find that additional time 
is necessary to carry out the ruling in an effective manner. 
The burden rests upon the defendants to establish that 
such time is necessary in the public interest and is 
consistent with good faith compliance at the earliest 
practicabie date. To that end, the courts may consider 
problems related to administration, arising from the 
physical condition of the school plant, the school trans- 


‘portation system, personnel, revision of school districts 


and attendance areas into compact units to achieve a 
system of determining admission to the public schools 


* See Alexander v. Hillman, 296 U.S. 222, 239. 
5See Hecht Co. v. Bowles, 321 U. S. 321, 329-330. 
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on a nonracial basis, and revision of local laws and 
regulations which may be necessary in solving the fore. 
going problems. They will also consider the adequacy 
of any plans the defendants may propose to meet thege 
problems and to effectuate a transition to a racially 
nondiscriminatory school system. During this period 
of transition, the courts will retain jurisdiction of these 
cases. 

The judgments below, except that in the Delaware case, 
are accordingly reversed and the cases are remanded to 
the District Courts to take such proceedings and enter 
such orders and decrees consistent with this opinion as are 
necessary and proper to admit to public schools on a 
racially nondiscriminatory basis with all deliberate speed 
the parties to these cases. The judgment in the Delaware 
case—ordering the immediate admission of the plaintiffs 
to schools previously attended only by white children—is 
affirmed on the basis of the principles stated in our May 
17, 1954, opinion, but the case is remanded to the Supreme 
Court of Delaware for such further proceedings as that 
Court may deem necessary in light of this opinion. 


It is so ordered. 


No. 279, Misc. Goipssy 7. Mississipp1. 305 U.S. 925 (1955), 
Supreme Court of Mississippi. Certiorari denied. Loring B. Moore and 
William R. Ming, jr. for petitioner. Reported below: — Miss. —. 

No. 185, Misc. Gorpssy v. Mississipp1. 352 U.S. 944 (1956). 


Supreme Court of Mississippi. Certiorari denied. Loring B. Moore and 
William R. Ming, jr. for petitioner. Joe T. Patterson, Attorney General 


of Mississippi, for respondent. Reported below: — Miss. —, 86 So. 
2d 27. 
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BOYER et al. v. GARRETT et al. 
Ne. 6113. 


(183 Federal Reporter, 2d Series) 


United States Court of Appeals 
Fourth Circuit 


Argued June 30, 1950. 
Decided July 17, 1950. 


Action by Philip Boyer, and others, against 
Robert Garrett, and others, to recover dam- 
ages and to enjoin defendants, as members of 
the Board of Recreation and Parks of the 
City of Baltimore, and others, from enforc- 
ing a rule providing for the segregation of 
the races in athletic activities in public 
parks and playgrounds subject to the con- 
trol of the Board. The United States Dis- 
trict Court for the District of Maryland at 
Baltimore, W. Calvin Chesnut, J., rendered a 
decision, 88 F.Supp. 353, granting the de 
fendants’ motion for summary judgment, and 
the plaintiffs appealed. The Court of Ap- 
peals, Per Curiam, held that the rule did 
not violate amendments to the Federal Con- 
stitution. 


Affirmed. 


Constitutional law €=>217 

Rule officially adopted providing for 
segregation of races in athletic activities 
in public parks and playgrounds, subject 
to control of Municipal Board of Recrea- 
tion and Parks, which did not deny sub- 
stantially equal facilities and services to the 
different races, did not violate the First or 
Fourteenth Amendments to the Federal 
Constitution. U.S.C.A.Const.Amend. 14. 


— 


Dallas F. Nicholas and I. Duke Avnet, 
Baltimore, Md. (Edgar Paul Boyko and 
William H. Murphy, Baltimore, Md., on 
brief) for appellants. 

Allen A. Davis, Baltimore, Md. (Thomas 
N. Biddison and Hugo A. Ricciuti, Balti- 
more, Md., on brief) for appellees. 


Before PARKER Chief Judge, and SO- 
PER and DOBIE, Circuit Judges. 
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PER CURIAM. 


This is an appeal in an action instituted 
under the Civil Rights Act, 8 U.S.C.A. §§ 43 
and 47, against the Mayor and City Council 
of Baltimore and the members of the Board 
of Recreation and Parks of that city. Its 
purpose is to enjoin the enforcement of a 
rule officially adopted providing for the seg- 
regation of races in athletic activities in 
the public parks and playgrounds subject to 
the control of the Board and to recover 
damages alleged to have been sustained be- 
cause of the enforcement of the rule. The 
parties entered into a stipulation that for 
the purposes of this case no contention was 
made that the facilities and services fur- 
nished the different races were not substan- 
tially equal. The contention of plaintiffs 
is that, notwithstanding this equality of 
treatment, the rule providing for segrega- 
tion is violative of the provisions of the 
federal Constitution. The District Court 
dismissed the complaint on the authority of 
Plessy v. Ferguson, 163 U.S. 537, 16 S.Ct. 
1138, 41 L.Ed. 256; and the principal argu- 
ment made on appeal is that the authority 
of Plessy v. Ferguson has been so weak- 
ened by subsequent decisions that we should 
no longer consider it as binding. We do 
not think, however, that we are at liberty 
thus to disregard a decision of the Supreme 
Court which that court has not seen fit to 
overrule and which it expressly refrained 
from reexamining, although urged to do so, 
in the very recent case of Sweatt v. Paint- 
er, 70 S.Ct. 848. It is for the Supreme 
Court, not us, to overrule its decisions or 
to hold them outmoded. 


We need not consider arguments based 
on the lst Amendment or the Charter of 
the United Nations. The Ist Amendment 
manifestly has no relation to athletic con- 
tests, and there is nothing in the Charter of 
the United Nations which, if applicable 
here, is of broader scope than the provi- 
sions of the 14th Amendment in forbidding 
racial discrimination. 


Affirmed. 
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WILLIAMS et al. v. YELLOW CAB 60, 
OF PITTSBURGH, PA, et al. 


200 F. 2d 302) 
Appeal ef DARGAN. 
Me. 10760. 


"gas. > fy ' 
““Palted States Court: of Appeals, 
Third Circuit. 
Arcued Oct. 6, 19652. 
Decided Dec. 8, 1952. 


Ruit by 41 Negro taxicab drivers against 
a taxicab company, a labor union and others 
for an injunction against continuation of 
Giscriminatory practices against plaintiffs, a, 
declaratory judgment that certain. working 
regulations were illegal and void, compensa- 
tory damages for conspiracy to discriminate 
against and segregate plaintiffs, because of 
their race by means of such regulations, 4 
tetidtatement of plaintiffs for vio- 
Jattows thereof. From a Yddéitent of thd 
istrict Court for the Western District od 
Pennsylvania dismissing the complaint on 
defendants’ motion for want of jurisdiction, 
168 F.Supp. 847, one of plaintiffs appealed. 
The Court of Appeals, Maris, Cireuit Judge, 
held that the suit was not within the dis 
tric! court’s jurisdictio® as one arising under 
thé National Labor Rélations Act and that 
tile court had no jurisdiction thereof under 
the Civil Rights Act. 

Judgment affirmed. 


\ Laber Relations ¢—219 

A labor union, in exercising its powers 
te bargain collectively for its members, acts 
through its authorized officers as agent of 
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and has corresponding duty to represent aj 
ite members fairly, in good faith, and with. 
out discriminatios.. 


2 Courts e254 

A labor unicat} duty, itiposel by ley 
of stage in. =, to. represent 
all 4ts, members ly, in good faith, ‘afd 


vey okang: federal 
giving federal district courts original j ju- 
risdiction -of civil .actions arising under 
United States laws. 28 U.S.CA. § 1331. 
& Coerts €-204 

The authority of taxicab drivers’ union 


to act for Negro members thereof in coi. 
lective bargaining: with txxicab company | 


was derived from their ‘consent, not from 
section of National Labor Relations Act de 
claring collective bargaining representative 
selected by majority of employees in bar. 
gaining unit exclusive batgaiming-répresen. 
tative of all employees therein,’so that fed. 
eral District Court had no jurisdiction of 
such members’ suit against company and 
union to enjoin racial discrimination 
against plaintiffs by means of working reg- 
ulations on ground that sit aroge under 
federal law. 28 U.S.C.A. § 1331; National 
Labor Relations Act, § 9(a), 29 U.S.C.A, § 
159(a@). 
4 Civil Rights 1 
Coastitetional Law 209, 254 

The Fourteenth Amendment to Mdenj 
Constitution aad federal Civil Rightp Act, 
enacted to enforce suck amendment, gre di, 
tected only to state action, and invasion of 
individuals’ rights by other individuals is 


* EE 


®& SBS 85 
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i 


y 


be 


<= 
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get ‘within’ their perview: 23 USCA. § 
443; US.CAConst. Amend. 14. 
& Courts C284 

Redress for an inarvidual’s invasion of 
gnother's civil rights must be sought in 
state courts, fot federal courts, under fed- 
eral Civil Rights Act, in absence of divér- 
sity of parties’ citizenship. 28 U.S.CA. 3 
1443. 
@ Civil Rights €=3 

The federal District Court for Western 
District of Pennsytvania had no jusisdic- 
tion, under federat Civil Rights Act, of suit 
by Negro members of taxicab drivers’ 
gnion against taxicab company and union 
to cenjoin racial discrimination against 

by means of workimg-reguiations 

agteed’to by company and acting un- 
der authority conferred by Benhsylvania 
Labor Relations Act, as union acted as its 
members’ dargaming agent:g@ersuant to 
their consent as union membem, not by vir- 
tue of any power conferred dy statute. 28 
US.CA. § 1343(3);-43 P.SPa §$§ 211.1 
tseq., 211.7(a). 


—_—o— 


Hymen Schlésinger, Pittsburgh, Pa., for 
appellants. 

Harold E. McCamey, Pittsburgh, Pa. 
(Richard O'N. Duff and Dickie, McCamey, 
Chilcote, Reif’ & Robinson, Pittsburgh, Pa., 
on the brief), for Yellow Cab Co. of Pitts- 
burgh. 

Ben Paul Jubelirer, Pittsburgh, Pa., for 
Union and Charles Weber. 


Before MARIS, KALODNER and 
HASTIE, Circuit Judges. 


MARIS, Circuit Judge. 

The plaintiffs, Negro taxicab drivers now 
or formerly employed by the Yellow Cab 
Company of Pittsburgh, an operator of a 
fleet of taxicabs in Pittsburgh, Pennsyl- 
vania, brought suit in the United States 
District Court for the Western District of 
rapeite on their own behalf and oh 

aa other ‘sero taxicab driver-em- 
plo; against the y and Tax- 
icab Drivers Loca Union 128 of the 
International Brotherhood of Teamsters, 
40361 O—59—pt. 4 27 


Chauffeurs, Warthousemen aad Hélpers of 
America, of which union they weré:ment- 
bers, and two individuals, one an officer of 
the Cab Comipany and the ather an officer of 
the Union. They charged the Cab Com- 
pany and the Union, which was their col- 
lective bargaining representative, with a 
‘conspiracy to discriminate against them and 
to segregate them because of their race by 
means. of certain working regulations. 
They sought an injunction restrauung the 
continuation of the di _Ptac 


tices, a declaratory , ju that the 
(working regulations in quegtion were ~~ 
nd void, compensatory and 
statement of fhose plainti i 


rged 
iolations of the regulations. . eee 
ants filed motions to dismjss the complaint 
upon the ground that the district court had 
no jurisdiction to engertain it. The court 
sustained the motions and dismissed the 
complaint. 103 F.Supp. 847. Thomas H. 
Dargan, one of the plaintiffs, has appealed. 


The appellant alieges that the Union was 
tecognized by the Cab Companytas the. ex- 
clusive dargaining egent for all gf ita taxi- 
cab drivers. . Agreements. were negotiated 
by the Unien covering rates ad pay and 
working conditions “between the company 
and its drivers * * * ona uniform and 
equal basis and without discrimination.” In 
October 1947 the Cab Company established 
its uptown garage and employed only Ne- 
gros to operate taxicabs from that garage. 
All these Negro taxicab drivers joined the 
Union. At a meeting attended by the rep- 
resentatives of the Cab Company, the 
Union and a committee which represented 
the Negro drivers of the uptown garage, 
certain additional working regulations were 
promulgated. The appellant claims that the 
defendants conspired by means of these ad- 
ditional working regulations to deprive the 
plaintiffs.of rights equal to those which the 
white tasticab driver-employees enjoyed by 
prohibiting them from cruising to pick up 
passengers; by relegating them to inferior, 
discriminatory statue in picking up pas- 
sengers; by requiring them to leave a rail- 
road station “dr“tab stand if another cab 
driven by a whdé driver arrived, by deny- 
ing them equal fights undé a general sen- 
iority list in assignments to new taxicabs, 
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days off and selection of another gurage; - 


by unfairly relegating them t> one garage 
in 2 pastieular section of I[’ittsburgh m- 
habited largely by Neguees ani by imposing 
discrimmatory penalties wp ~ them. 

On this appeal the appelan: rclies, as the 
plaintiffs did in the district court, upon 


ore ane for asserting fedéral jeirfietic- 


ht 


“The first basis for jurisiiietion rétied 
ony the appellant is ‘Settion 1331 of 
28, United States Code, Which gtves 
“HE Wisyriect courts original jurisdiction of 
all chil actionswherein the matter in con- 
troversy exceeds the sum or vélue of $3000 


and rises hen anisties United 
States; The ‘appeflint’s proposition is that 


thid case arose tinder Section 9(a) of the 
National Labor Relktions Act, as amended,* 
a law of the United States, and was, there- 
fore, cognizable by the district court under 
Section 1331. The appellant contends that 
the Union was granted by this section of 
the act the right to represent as their ex- 
clusive bargaining representative all the 
drivers of the defendant company, both 
union and non-union members, white and 
Negro, in connection with the negotiation 
of collective agreements governing rates of 
pay and working conditions and that the 
grant of this right was conditioned by an 
obligation to bargain fairly and without dis- 
crimination. By agrecing to the additional 
working regulations under which the plain- 
tiffs were employed and segregated in the 
uptown garage the Union, argues the appel- 
lant, violated this federal statutory ob!iga- 
tion. 


The appellant relies primarily upon the 
cases of Stecle v. Louisville & N. RK. Co., 


{. “(a) Representatives designited or se- 
lected for the purposes of collective bar- 
gaining by the mnijority of the employees 
ion a unit appropriate for such purposes, 
shall be the exciusive representatives of 
all the employees in such unit for the 
purposes of collective bargaining in re- 
spect to rates of pay, wages, hours of 
employment, or other eonditions of em- 


ployment: Provided, That any individ- 
val employee or a group of employecs 
shall have the right at any time to pre 
sent grievances to thelr employer and to 


buve such grievances adjusted, without the 
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41944, 3 US. 102, 6 S.Ct. 226, Dike 
173, and Tunstall v. Brotherhood, 1944233 
U.S. 210, 65 S.Ct. 235, 89 Lid. 187, to 
tain his proposition. In these cases the 
preme Court held that the Brotherhoag 
Locomotive Firemen and Eg emer, oe 
exercising the power granted by the Ra 
way Labor Act to act as the statutory rep. 
resentative of.the craft of firemen, com. 
posed of white members of the Brother. 
hood and Negro non-members, was agdée 
‘@ duty imposed by the act to protect equally 
the interests of all the members: of the 
craft in behalf of whom it acted. The court 
said that the power conferred en the Broth. 
erhood by the act must be exercised fairly 
ané-without discrimination between its own 
member employees and those employees 
who were not its members. This rule does 
not preclude the statutory representative of 
a craft from making contracts the terms of 
which vary in their application to individual 
employees by reason of differences in sen- 
jority, competence, type of work done, or 
other relevant factors, but the court pointed 
out that discrimination based on race alone 
is irrelevant, invidious and unauthorized. 
It is clear that the duty thus imposed upon 
a statutory collective bargaining represen- 
tative by the Railway Labor Act is likewise 
imposed by the National Labor Relations 
Act upon representatives exercising simi- 
lar power by virtue of that act.? 


The Supreme Court has said that Con- 
gress, by those acts, has created the rela- 
tionship of principal and agent between 
the members of the evaft and the bargain- 
ing representatives? Thus in Wallace 
Corp. v. Labor Board, 1944, 323 U.S. 248, 


intervention of the bargaining representa- 
tive, as long as the adjustinent is not in- 
consistent with the terms of a collective 
bargaining contract or agreement then in 
effect: L’rovided further, That the bar- 
gaining representative has been given op- 
portunity to be present at such adjust 


ment.” 29 USCA, § 150). 
2. Wallace Corp. vo Labor Board, 1044, 
gor US. S48, 5 S.Ce, SES, wo LEBEL Me. 
. 3 Steele vi. A AN R. Co., 144, aban U.S. 


2, GD 6.0. 226, SY LEd. 173. 
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255-256, GES.CL 238, Bt, weime. 216, 
the pen stpted:* 

‘The duties of a annunaeaasl 
easel under the terms of the Act ex- 
‘beyond the mere ‘representation of 
interests of its own group mem- 
bers. By its selection as Bargaining 
representative, it has become the agent 
ed with the 
responsihility of representing their in 
‘terests fairly and impartially. ‘ Others® 
‘wise, employees who are not members: 
of a séleered union at the tinte it is’ 
chosen by the majority qwoulé be left 

without adeqtmte: entation.” 4 

It docs not ‘follow, however, that the 
National Labor Relations Act imposed such 
a duty upon the Union in this case. For 
even if we assume that the Cab Compatry 
was engaged in interstate commerce, the 
act contains no gencral prohibition of dis- 
criminatory practices by unions engaged in 
collective bargaining with employers. On 
the contrary, as we have pointed out, the 
prohibition is mercly an imphed condition 
upon the grant of power to bargain collec- 
tively which Section 9(a) of the act con- 
fers. The question, therefore,. narrows 
down to whether the Union in this case 
derived its bargaining powers from the act 
and was, therefore, subject to the imphed 
condition that those powers be exercised 
without discrimination. 

In considering this question we must bear 
in mind that the plaintiffs were all mem- 
bers of the Union.® This is the distinguish- 
ing factor which makes the rule -of the 
Steele case iftapplicable to the facts &f’ this 
case. 


4. Ree also Gruham v. Southern Ry. 
D.C.D.C., 1047, 74 F.Supp. 663. 


Co., 


In their amended complaint the plain- 
tiffs alleged that six of the plaintiff. were 
pot members of the Union. However, 
the district court found that they were 
members and there ia no issue raised io 
this regard on appent. 


6. American Steel Foundries v. Tri-City 
Central Tradex Conncil, 1921, 27 US 
ist, 20, 45 SA'r. 72. (8 LL.B. 180; 
National Labor Relations Bourd vo Jones 


& Jaughlin, 187, SUl US. 1k ST SNe 
615, 81 L.Ed. Stas; Amalgainated Utility 
Workers ¥ Edison Co ° IMO, OOD U S. 


20 1° 9A an 
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pointed out: 323 U.Si:at page 199; 65 S.Ct 
at page 230. 

“Since pctitionar and the other Ne- 
gro members of the craft are not mem- 
bers of the Brotherhood or eligible for 
membership, the authority to act for 
them is derived not from their action 
er consent but wholly from the com- 
mand of the Act.” 


{1-3} The right of a labor union to en- 
gage in collective bargaining on behalf of 
its members is a right which was not con- 
ferred by the National Labor Relations Act 
but was recognized long prior thereto.® In 
exercising its powers to bargain collectively 
for its members as in all its other activities 
on their behalf a labor union acts, through 
its authorized officers, as agent of the entire 
membership within the authority conferred 
dy its constitution and bylaws.? In exer- 
cising these bargaining powers the labor 
union has the corresponding duty of an 
agent to represent all its members fairly, 
in good faith and without discrimination. 
This duty, however, being one imposed by 
the law of the state in which the Union op- 
erates, cannot be made the basis for invok- 
ing federal jurisdiction under Section 1331. 
even though it might well form the basis 
for action in the state courts.® As we have 
said, the plaintiffs here were all members of 
the Union. We are compelled to conclude 
that the authority of the Union to act for 
them in collective bargaining was derived 
from their consent-as evidenced by their 
membership and not from Section 9(a) ot 


In the Stcele case the Suprem@Coukt Sthe National Labor Relations Act. 
9 


21, 28, 00 SCr. S01, 84 L.Ed. TRS; 
Jefferson & Indinna Coal Co. v. Marks, 
WMs5, 257 Ba. 171, 175 WH Ue A. 430, 


oar 47 ALLR. 745; Fay v. Douds, 2 

. 1900; HS PST: TS4 
7. Gordon vo Tomei, 1941, 144 Pa.Super. 
119 1: 19 Ad SAS, FOR: Prentice 


v Unemployment Compensation Roard of 
R.. YS. Wel Pa Super, GO, Gk7-U3s, 
Mm Ald 2, 

8. See Cameron v. International Alliance, 
ete, 185, TIS NEq. 11, 178 A, O02, 
OF ALR St; Gordon v. Tomei, 141, 
1H Pa.Super. 440, 407, 10 Ald Sas, 640. 
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The appellant relies upon the recent de- 
cision of the Supreme Court in Brotherhood 
of Railroad Trainmen v. Howard, 1952, 
343 U.S. 768, 72 S.Ct. 1022, as authority for 
the proposition that a union bargaining only 
for its own employees is nonetheless sub- 
ject to the statutory duty to bargain in a 
way so as not to discriminate against other 
employees on grounds of race alone. That 
case arose under the Railway Labor Act, as 
amended,® the provisions of which provide 
in great detail for the manner and course 
of collective bargaining between the rail- 
roads and their employees. Section 2 of the 
act provides that it shall be the duty of all 
carriers and their employees to exert every 
reasonable effort to make and maintain 
agreements concerning rates of pay, rules 
and working conditions and to settle all dis- 
putes whether arising out of the applica- 
tion of such agreements or otherwise in 
vrder to avoid any interruption of com- 
inerce.*® Provisions are made for confer- 
ences between representatives of a carrier 
and its employees in case of a dispute, for 
reference to appropriate adjustment or me- 
ciation boards or boards of arbitration of 
disputes not adjusted in such conferences, 
and if all these procedures fail for the ap- 
pointment by the President of an emergency 
board to investigate and report respecting 
the disyute, with a final statutory mandate 
that for thirty days after an emergency 
board has made its report to the President 
no change, except by agreement, shall be 
made by any party to the controversy in 
the cunditions out of which the dispute 
arose, 


It was in the performance of the duty 
thus imposed upon it by the Railway Labor 
Act to settle a dispute between its members 
and their railroad employer that the union 
in the Howard case entered into the agree- 
ment with the railroad which was the sub- 
ject of attack in that case. The Brother- 
hood of Railroad Trainmen, the union in 
that case, was the bargaiming agent only 
tor its own members, the white brakemen 
f the railroad. The Negro train porters, 
who the Supreme Court held had been dis- 


9. 45 USCA. $8151 et neq. 
10. Terminal R. Ass'n of St. Louis v. Broth- 


CIVIL RIGHTS—1959 


criminated against by the contract, were 
represented by another Brotherhood of 
which they were members and were not re. 
garded as members of the brakemen'’s crajt 
for purposes of collective bargaining. As 
appears from the opinion of the district 
court in the case, Howard v. Thompson, 72 
F.Supp. 695, 699, the dispute had continued 
to the point where an emergency board had 
been appointed by the President and had 
made its recommendation. After further 
negotiations the agreement under attack 
was reached between the railroad and the 
Brotherhood. Under these circumstances 
it is clear that the union in the Howard case 
in making the agreement was acting under 
the express mandate of the Railway Labor 
Act to reach a settlement of its dispute so 
as to prevent an interruption of commerce 
by a strike and that it accordingly was un- 
der the impited duty which, as the cour: 
pointed out in the Steele and Tunstall cases 
the statute imposes upon those who act un- 
der it to do so fairly and without discrim- 
ination. 


When we turn to the National Labor Re- 
lations Act we find no such detailed regula- 
tion of collective bargaining. For the act 
was directed primarily tu the prevention of 
unfair labor practices in order to open the 
way for free collective bargaining rather 
than to the regulation of the course of such 
bargaining and the settlement of disputes 
The Railway Labor Act on the other hin! 
regulates labor relations in an industry im 
which collective bargaining has long been 
general practice and its purpose is to pr 
vent the interruption of imterstate railroad 
transportation by providing detailed ma- 
chinery for the mediation and settlement of 
such labor disputes as may arise and which 
We think 
therefore, that the Hloward case 1s not au 
thority for the proposition that the Nation 
al Labor Relations Act imposes upon 


union which dues not derive its bargaining 


may possibly lead to. strikes. 


power from Section 9(a) of that act any 
statutory duty with respect to diserimima- 
tion. We conclude that the district court 
rightly held that the complaint did not sc 


erhued of Railrond Trainmen, 1943, 318 
U.S. 1, 56, 6 S.Cr. 420, 87 LAEd. 571. 
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up a controversy under the laws of the 
United States within its jurisdiction under 
Section 1331. 


[4,5] The second basis upon which ju- 
risdiction is claimed is Section 1343 of Title 
28, United States Code, commonly known 
as the Civil Rights Act, the relevant portion 
of which is set out in a note."!) The Civil 
Rights Act was originally enacted to en- 
force the Fourteenth Amendment. It has 
long been settled that the Fourteenth 
Amendment is directed only to state act.on 
and that the invasion by individuals of the 
rights of other individuals is not within its 
purview."® It necessarily follows that the 
jurisdiction conferred upon the federal dis- 
trict courts by Section 1343 is similarly 
limited and that redress for the invasion by 
an individual of the civil rights of another 
must be sought in the state courts,! unless, 
of course, diversity of citizenship is pres- 
ent. 


(6] The defendants in this case obvi- 
ously are not state officers. The plaintiffs 
assert, however, that the Union acted ‘under 
color of state law in agreeing on their be- 
half to the discriminatory working regu- 
lations in controversy and thus brought it- 
self within the terms of Section 134.3. The 
argument is that the Union was acting un- 


‘er authority conferred upon it by the 


? 
i 


ennsylvania Labor Relations Act.4 The 


appellant points to Section 7(a) of the 


Pennsylvanie Act which confers upen rep 


resentatives designated or selected for the 
jurpeses of collective bargaining by the 
majority of the employees in a barg or 


1. “SS Vb. Civil rights 
“Phe distriet courts shall have original 
jurisdiction of any civil action authorized 
by law tou be commenced by any person: 
* ° . . > ° 
“(2) To redress the deprivation, under 
color of any State iw, statute, ordinimes, 
regniation, custom or usage, of any right, 
priviege or imtnunity Kkecured by the 
Constitution of the United States or by 
any Act of Congress providing for equal 
rights of citizens or of all persens wat 
in the jurisdietion of the United States 
12. United States v. Cruikshank, IS75. 4 
Ts. it2. Tet; Ot Eek Ms Ionut 


! 
Stutes v. Harris, 1882, 108 U.S. oot, 1 
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unit the power to act as exclusive repre- 
sentatives of all the employees in the unt 
for the purposes of collective bargaining 
respect to rates of pay, wages, hours o! 
employment and other conditions of cm- 
ployment. The answer to this contention 
of the appellant has already been given. As 
we have demonstrated earlier in this opis 
ion the Union was acting as larga:ning 
agent for its members, including the Negro 
taxicad drivers, pursuant to thar consent 
as its members and not by virtue of any 
power conferred upon it by statute. either 
federal or state. 

The appellant cites the primary clectien 
cases in which the Supreme Court uphe'd 
the nght of Negro citizens to vote in pri- 
mary elections which were held solciy un- 
der the rules of a political party and with 
out any authority of a state statute.) Thos 
cases are clearly distinguishable, however 
in that the party offic:als invelved in them 
although not acting under statutery author 
ity, Were partic wating il processes csscmt 
to the conduct of state clections, a ba 
state function. Finally the appellant. re- 
fers to the decision of this cu 
v. Pennsylvania R. Co., 3 Cir., 145, 15 
F.2d 240. That case, 


support their contention since tt was the: 


however, dees net 


averred that the private corporate dete: 
ants conspired with state officials to deprive 
the plamtitts of their civil rights 


We conclude that the district court rr 


The judgment of the district court w: 


S.Ct. GOL 27 L.Ed. 200; Civil Rights 
Cranes, ENN, Be00 ELS, oo, OE, WG. 3 Set 
WS, 2 LB SS: SMhelhee wv. Ke 

POEM, cose eos. F, Bh Ge BREE NE SE 


Bal. 1161 


13. Collins vo HIardyinan, D951, Nab Us 
Grol, GE S.0°@. FEse, We TR Bas le 


Vv. Chandler, S Cir, WHS. Wt Fuld Tse 


14. 45 PLS Da. § 211.1 et seq 


15. Smith vo Allwright, 108 Slt Tos. 64, 
et 0':, THT. 8S PE OST: Rien vl EK 
$C'ir, 10. Wes Fed AST rhiersuri 


denied 203 ToS. 875, OS S.Ct. OH, We Ly 
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Robert M. DAWSON, Jr., et al, 
Appellants, 
v. 
MAYOR AND CITY COUNCIL OF BAL- 
TIMORE CITY, James C. Anderson, 
President, et al., Appellees. 


Milton LONESOME et al., Appellants, 
Vv. 

R. Brooke MAXWELL, Chairman, Ber- 
nard I. Gonder, H. Lee Hoffman, Sr., J. 
Miles Lankford, J. Wilson Lord, consti- 
tuting the Commissioners of Forests 
and Parks of Maryland, et al., Appellees. 


Nos. 6903, 6904. 
(220 F. 2d 386) 


United States Court of Appeals, 
Fourth Circuit. 


Argued Jan. 11, 1955. 


Decided March 14, 1955. 


Actions by Negro citizens for declar- 
atory judgments and injunctive relief. 
The United States District Court for the 
District of Maryland, R. C. Thomsen, J., 
123 F.Supp. 193, dismissed actions and 
plaintiffs appealed. The Court of Ap- 
peals held that enforcement of racial 
segregation in enjoyment of public beach- 
es and bathhouses maintained by public 
authorities of state and city was not a 
proper exercise of police powers. 


Reversed. 


1. Civil Rights C1 

Segregation of races cannot be justi- 
fied as a means to preserve public peace 
merely because tanyvible facilities fur- 
nished to one race are equal to those fur- 
nished to the other. U.S.C.A.Const 


Amend. 14. 


2. Civil Rights C6 

Enforcement of racial segregation in 
enjoyment of public 
houses maint: 


beaches and bath- 
ined hy public authorities 
of state and city Was not a proper exer- 
cise of police powers US.CLACe 


Amend. 14. 
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Robert L. Carter, New York City (Lin. 
wood Koger, Jr., Tucker R. Dearing, Ba}. 
timore, Md., Jack Greenberg and Thur. 
good Marshall, New York City, on the 
brief), for appellants. 

Francis X. Gallagher, Asst. City Sol, 
Baltimore, Md., and W. Giles Parker. 
Asst. Atty. Gen., of Maryland (Thomas 
N. Biddison, City Sol., Edwin Harlan, 
Deputy City Sol., Hugo Ricciuti, Asst 
City Sol., Baltimore, Md., and C. Ferdj- 
nand Sybert, Atty. Gen., of Maryland, on 
the brief), for appellees. 


Before PARKER, Chief Judge, and 
SOPER and DOBIE, Circuit Judges. 


PER CURIAM. 

These appeals were taken from orders 
of the District Court dismissing actions 
brought by Negro citizens to obtain de- 
claratory judgments and injunctive relief 
against the enforcement of racial segre- 
gation in the enjoyment of public beaches 
and bathhouses maintained by the public 
authorities of the State of Maryland and 
the City of Baltimore at or near that city. 
Notwithstanding prior decisions of the 
Supreme Court of the United States 
striking down the practice of segrega- 
tior. of the races in certain fields, the Dis- 
trict Judge, as shown by his opinion, 12% 
F.Supp. 193, did not feel free to disre- 
gard the decision of the Court of \p- 
peals of Maryland in Durkee v. Murphy, 
181 Md. 259, 29 A.2d 253, and the de- 
cision of this court in Bover v. Garrett, 4 
Cir., 183 F.2d 582. Both of these cases 
are directly in point since they related 
to the field of publie recreation and held, 
on the authority of Plessy v. Ferguson, 
163:'U.8, 53. 16S.Ct. 1158; 41 L. Bd wa 
that segrevation of the races in athleti 
activities In public parks or playyround 
did not violate the 14th Amendment if 
substantially equal facilities and services 


Were furnished both races. 


Our view is that the authority of these 
Ciises W swept away by the subse 
decisions of the Supreme Court. In M 
Laurin ve. Oklahoma State Regents 


U.S. 637, TO S.Ct. B51, 94 1..d. 1149, t 


Sup! 
deni 
by 
state 
a st 
inst! 
ders 
S.Ct 
the | 
had 
ulat 
Inte 
1 et 
Boa! 
483, 
tion 
publ 
a de 
the 

Shai 
L.E« 
scho 
held 
claus 
thes 
doct: 
[163 
to h 
catic 


TI 
of tl 
basi: 
peal; 
and | 
Gar 
land 
phy 
of th 
mort 
of I 
make 
with 
the ; 
treat 
latio 
effor 
avol 


from 


{1 


uin- 
Sal. 
Vur- 
the 


Sr) 
ker, 
Mas 
‘lan, 
isst 
‘rdi- 
1, on 


and 


ders 
ions 
1 de- 
elief 
ere- 
ches 
ubli¢ 
and 
city. 

the 
tates 
Crue 
Dis- 
, 123 
isTe- 
Ap- 
phy, 
> de 
tt, 4 
JaS¢S 


lated 


CIVIL RIGHTS—1959 


Supreme Court had held that it was a 
denial of the equal protection guaranteed 
py the Fourteenth Amendment for a 
state to segregate on the ground of race 
a student who had been admitted to an 
institution of higher learning. In Hen- 
derson v. United States, 339 U.S. 816, 70 
S.Ct. 843, 94 L.Ed. 1302, segregation on 
the ground of race in railway dining cars 
had been held to be an unreasonable reg- 
ylation violative of the provisions of the 
Interstate Commerce Act, 49 U.S.C.A. § 
1 et seq. Subsequently, in Brown v. 
Board of Education of Topeka, 347 U.S. 
483, 74 S.Ct. 686, 98 L.Ed. 873, segrega- 
tion of white and colored children in the 
public schools of the state was held to be 
a denial of the equal protection clause of 
the 14th Amendment; and in Bolling v. 
Sharpe, 347 U.S. 497, 74 S.Ct. 693, 98 
L.Ed. 884, segregation in the _ public 
schools of the District of Columbia was 
held to be violative of the due process 
clause of the Fifth Amendment. In 
these cases, the “separate but equal” 
doctrine adopted in Plessy v. Ferguson 
[163 U.S. 537, 16 S.Ct. 1144] was held 
to have no place in modern public edu- 
cation. 

The combined effect of these decisions 
of the Supreme Court is to destroy the 
basis of the decision of the Court of Ap- 
peals of Maryland in Durkee v. Murphy, 
and the decision of this court in hover v. 
Garrett. The Court of Appeals of Mary- 
land based its decision in Durkee v. Mur- 
phy on the theory that the segregation 
of the races in the public parks of Balti- 
more Was within the power of the Board 
of Park Commissioners of the City to 
make rules for the preservation of order 


within the parks; and it was said that 
the separation of the races was normal 
treatment Marvland and that the regru- 
lation bet the court was justified as su 
effort on the part of the authorities to 


avold any contlict which might uris¢ 


from racial antipathies 


(1,2) It v ol Is, howeven 
( ~f is t 

s } ‘ Du wy ( ) ) \ 
},] fac al 
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to the other. The Supreme Court ex- 
pressed the opinion in Brown v. Board 
of Education of Topeka, 347 U.S. 492 to 
494, 74 S.Ct. 690 to 691, that it must 
consider public education in the light of 
its full development and its present place 
in American life, and therefore could 
not turn the clock back to 1896 when 
Plessy v. Ferguson was written, or base 
its decision on the tangible factors only 
of a given situation, but must also take 
into account the psychological factors 
recognized at this time, including the 
feeling of inferiority generated m the 
hearts and minds of Negro children, 
when separated solely because of their 
race from those of similar age and quali- 
fication. With this in mind, it is obvious 
that racial segregation in recreational 
activities can no longer be sustained as 
a proper exercise of the police power of 
the State; for if that power cannot be 
invoked to sustain racial segregation in 
the schools, where attendance is com- 
pulsory and racial friction may be ap- 
prehended from the enforced commin- 
gling of the races, it cannot be sustained 
with respect to public beach and bath- 
house facilities, the use of which is 
entirely optional. 


The decision in Bolling v. Sharpe also 
throws strong light on the question be- 
fore us for it admonishes us that in ap- 
proaching the solution of problems of 
this kind we should keep in mind the 
ideal of equality before the law which 
characterizes our institutions. The court 
said, 347 U.S. at pages 499-500, 74 S.Ct. 
at page 694: 

“Classifications based solely upon 
race must be scrutinized with par- 


ticular care, since they are cor trary 
to our traditions and hence constitu- 
tionally ispect As long ayo as 


1X06, this Court declared the princi- 


ple ‘that the constitution of the 
United Stat $e nieoe © Com 
nited States, in its present form, 

forbids, so tar as civil and political 


rights are concerned, discrimination 


by the general government, or by 
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16, 62 L.Ed. 149, the Court held that 
a statute which limited the right of 
a property owner to convey his prop- 
erty to a person of another race was, 
as an unreasonable discrimination, a 
denial of due process of law. 
“Although the Court has not as- 
sumed to define ‘liberty’ with any 
great precision, that term is not 
confined to mere freedom from bodi- 
ly restraint. Liberty under law ex- 
tends to the full range of conduct 
Which the individual is free to pur- 
sue, and it restricted 
except for a proper governmental 
objective. Segregation in public ed- 
ucation is not reasonably related to 
any proper governmental objective, 
and thus it imposes on Negro chil- 
dren of the District of Columbia a 
burden that constitutes an arbitrary 


cannot be 


deprivation of their liberty in viola- 
tion of the Due Process Clause.” 
Reversed. 


© & KfY mumpee system 


“ume 


Harry BRIGGS, Jr., et al., Plaintiffs, 
v. 
R. W. ELLIOTT et al., Defendants, 
Civ. A. No. 2657. 
132 Federal Supplement) 


United States District Court 
E. D. South Carolina, 
Charleston Division. 


July 15, 1955. 
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relief. 


and injunctive The District 
Court, Per Curiam, held that equal pro. 
tections clause of constitution is limita. 
tion upon exercise of power by state or 
state agencies, and is not limitation upon 
freedom of individuals. 


Judgment accordingly. 


1. Constitutional Law <—220 

State may not, either directly or 
indirectly, deny to any person on account 
of race the right to attend any school 
maintained by such state. 


2. Constitutional Law <—220 

If schools maintained by state are 
open to children of all races, no violation 
of equal protection of laws is involved, 
even though children of races voluntarily 
attend different schools. U.S.C.A.Const, 
Amend. 14. 


3. Constitutional Law <—220 

Equal protection clause of constitu- 
tion does not require integration of 
schools, but merely forbids discrimina- 
tion, and does not forbid such segrega- 
tion as occurs as result of voluntary 
action. U.S.C.A.Const. Amend. 14. 


4. Constitutional Law “209 

Equal protection clause of constitu- 
tion is limitation upon exercise cf power 
by state or state agencies, and is not 
limitation upon freedom of individuals, 
U.S.C.A.Const. Amend. 14. 


Thurgood Marshall, New York, N. Y.,, 
Action against board of trustees of Harold R. Boulware, Columbia, S. C., for 


school district for declaratory judgment plaintiffs. 
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gs, E. Rogers, Summerton, S. C., Rob- 
ert McC. Figg, Jr., Charleston, S. C., for 
defendants. 


Before PARKER ind DOBIE, Circuit 
udges, and TIMMERMAN, District 


Judge. 


PER CURIAM. 


This Court in its prior decisions in 
this case, 98 F.Supp. 529; 103 F.Supp. 
920, followed what it conceived to be the 
jaw as laid down in prior decisions of 
the Supreme Court, Plessy v. Ferguson, 
163 U.S. 537, 16 S.Ct. 1138, 41 L.Ed. 256; 
Gong Lum v. Rice, 275 U.S. 78, 48 S.Ct. 
91, 72 L.Ed. 172, that nothing in the 
Fourteenth Amendment to the Consti- 
tution of the United States forbids segre- 
gation of the races in the public schools 
provided equal facilities are accorded the 
children of all races. Our decision has 
been reversed by the Supreme Court, 
Brown v. Board of Education of Topeka, 
349 U.S. 294, 75 S.Ct. 753, 757, which 
has remanded the case to us with direc- 
ion “to take such proceedings and enter 

Bi: orders and decrees consistent with 
this opinion as are necessary and proper 
to admit to public schools on a racially 
non-discriminatory basis with all delib- 
erate speed the parties to these cases”. 


Whatever may have been the views of 
this court as to the law when the case 
was originally before us, it is our duty 
now to accept the law as declared by the 
Supreme Court. 


{1-4] Having said this, it is impor- 
tant that we point out exactly what the 
Supreme Court has decided and what it 
has not decided in this case. It has not 
decided that the federal courts are to 
take over or regulate the public schools of 
the states. It has not decided that the 
states must mix persons of different 
races in the schools or must require them 
to attend schools or must deprive them 
of the right of choosing the schools they 

tend. What it has decided, and all that 

has decided, is that a state may not 
deny to any person on account of race 
the right to attend any school that it 


2539 


maintains. This, under the decision 0. 
the Supreme Court, the state may not do 
directly or indirectly; but if the schools 
which it maintains are open to children 
of all races, no violation of the Constitu- 
tion is involved even though the children 
of different races voluntarily attend dif- 
ferent schools, as they attend different 
churches. Nothing in the Constitution 
or in the decision of the Supreme Court 
takes away from the people freedom to 
choose the schools they attend. The Con- 
stitution, in other words, does not re- 
quire integration. It merely forbids dis- 
crimination. It does not forbid such 
segregation as occurs as the result of 
voluntary action. It merely forbids the 
use of governmental power to enforce 
segregation. The Fourteenth Amend- 
ment is a limitation upon the exercise of 
power by the state or state agencies, not 
a limitation upon the freedom of individ- 
uals. 


The Supreme Court has pointed out 
that the solution of the problem in accord 
with its decisions is the primary respon- 
sibility of school authorities and that the 
function of the courts is to determine 
whether action of the school authorities 
constitutes “good faith implementation 
of the governing constitutional princi- 
ples”. With respect to the action to be 
taken under its decision the Supreme 
Court said: 


“Full implementation of these 
constitutional principles may re- 
quire solution of varied local school 
problems. School authorities have 
the primary responsibility for eluci- 
dating, assessing, and solving these 
problems; courts will have to con- 
sider whether the action of schoo) 
authorities constitutes good faith 
implementation of the governing 
constitutional principles. Because 
of their proximity to local conditions 
and the possible need for further 
hearings, the courts which originally 
heard these cases can best perform 
this judicial appraisal. Accordingly, 
we believe it appropriate to remand 
the cases to those courts. 
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“In fashioning and effectuating 
the decrees, the courts will be guided 
by equitable principles. Tradition- 
ally, equity has been characterized 
by a practical flexibility in shaping 
its remedies and by a facility for 
adjusting and reconciling public and 
private needs. These cases call for 
the exercise of these traditional at- 
tributes of equity power. At stake is 
the personal interest of the plaintiffs 
in admission to public schools as 
soon as practicable on a nondiscrimi- 
natory basis. To effectuate this in- 
terest may call for elimination of 
a variety of obstacles in making the 
transition to school systems operated 
in accordance with the constitutional 
principles set forth in our May 17, 
1954, decision. Courts of equity 
may properly take into account the 
public interest in the elimination of 
such obstacles in a systematic and 
effective manner. But it should go 
without saying that the vitality of 
these constitutional principles can- 
not be allowed to yield simply be- 
cause of disagreement with them. 

“While giving weight to these 
public and private considerations, 
the courts will require that the de- 
fendants make a prompt and reason- 
able start toward full compliance 
with our May 17, 1954, ruling. Once 
such a start has been made, the 
courts may find that additional time 
is necessary to carry out the ruling 
in an effective manner. The burden 
rests upon the defendants to estab- 
lish that such time is necessary in 
the public interest and is consistent 
with good faith compliance at the 
earliest practicable date. To that 
end, the courts may consider prob- 
lems related to administration, aris- 
ing from the physical condition of 
the school plant, the school trans- 
portation system, personnel, revision 
of school districts and attendance 
areas into compact units to achieve 
a system of determining admission 
to the public schools on a nonracial 
basis, and revision of local laws and 
regulations which may be necessary 
in solving the foregoing problems. 
They will also consider the adequacy 
of any plans the defendants may 
propose to meet these problems and 
to effectuate a transition to a racial- 


ly nondiscriminatory school system. 
During this period of transition, the 
courts will retain jurisdiction of 
these cases. . 


“The judgments below, except that 
in the Delaware case, are according- 
ly reversed and remanded to the Dis- 
trict Courts to take such proceedings 
and enter such orders and decrees 
consistent with this opinion as are 
necessary and proper to admit to 
public schools on a racially nondis- 
criminatory basis with all deliberate 
speed the parties to these cases.” 


The Court is convened to hear any 
concrete suggestions you may have to 
make as to the decree that it should 
enter. 

Decree 

This cause coming on to be heard on 
the motion of plaintiffs for a judgment 
and decree in accordance with the man- 
date of the Supreme Court, and the Court 
having carefully considered the decision 
of the Supreme Court, the arguments 
of counsel, and the record heretofore 
made in this cause: 


It is ordered that the decree heretofore 
entered by this Court be set aside and, 
in accordance with the decision and man- 
date of the Supreme Court, it is ordered, 
adjudged and decreed that the provisions 
of the Constitution and laws of the State 
of South Carolina requiring segregation 
of the races in the public schools are null 
and void because violative of the Four- 
teenth Amendment to the Constitution 
of the United States, and that the de- 
fendants be and they are hereby re- 
strained and enjoined from refusing on 
account of race to admit to any school 
under their supervision any child quali- 
fied to enter such school, from and after 
such time as they may have made the 
necessary arrangements for admission of 
children to such school on a non-discrimi- 
natory basis with all deliberate speed as 
required by the decision of the Supreme 

ourt in this cause. 


It is further ordered that this cause 
be retained on the docket for the entry 
of further orders herein if necessity for 
same should arise. 
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Sarah Mae FLEMMING, Appellant, 
v. 

SOUTH CAROLINA ELECTRIC AND 
GAS COMPANY, a corporation, 
Appellee. 

No. 6995. 


224 F. 2d 752) 


United States Court of Appeals 
Fourth Circuit. 
Argued June 21, 1955. 
Decided July 14, 1955. 


Action by Negro woman against 
bus company for damages on account of 
bus driver’s requiring her to change her 
seat in accordance with South Carolina 
segregation law. The United States Dis- 
trict Court for the Eastern District of 
South Carolina, G. B. Timmerman, J., 
128 F.Supp. 469, dismissed action, and 
plaintiff appealed. The Court of Appeals 
held that District Court had jurisdiction 
of action under Civil Rights Act. 


Reversed and remanded. 


L Civil Rights 7 


The “separate but equal” doctrine 
has been repudiated in its application to 
cases involving transportation as well as 
in its application to school cases. 


2. Courts <—284 

District court had jurisdiction, un- 
der Civil Rights Act, of action by Negro 
woman against bus company for damages 
on account of bus driver’s requiring her 
to change her seat in accordance with 
South Carolina segregation law. Code 
1952 S.Car. §§ 58-1491 to 58-1496; 28 
U.S.C.A. § 1343(38); 42 U.S.C.A. §§ 
1981, 1983; U.S.C.A.Const. Amend. 14. 


8. Civil Rights 7 


Where South Carolina law required 
bus company to enforce segregation law, 
bus company was liable in damages for 
unconstitutional enforcement of such law 
by bus driver, even though bus driver 
was also a police officer of state. Code 
1952 S.Car. § 58-1494. 
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Philip Wittenberg, Columbia, S. C., 
and Robert L. Carter, New York City 
(Thurgood Marshall, New York City, 
and Spottswood W. Robinson, III, Rich- 
mond, Va., on brief), for appellant. 

Frank B. Gary and Frank K. Sloan, 
Columbia, S. C. (Paul A. Cooper, Colum- 
bia, S. C., on brief), for appellee. 


Before PARKER, Chief Judge, and 
SOPER and DOBIE, Circuit Judges. 


PER CURIAM. 


This is an action for damages brought 
by a Negro woman against a bus com- 
pany because the driver of the bus re- 
quired her to change her seat in accord- 
ance with the segregation law of South 
Carolina applicable to motor vehicle car- 
riers, South Carolina Code 1952, §§ 58 
1491 to 58-1496, which she claimed to be 
violative of her rights under the 14th 
Amendment to the Federal Constitution. 
There was no diversity of citizenship, 
and defendant challenged the jurisdic- 
tion of the court to entertain the action 
under the Civil Rights Acts, 42 U.S.C.A 
§§ 1981, 1983 and 28 U.S.C. § 1343(3) 
The trial judge, without discussing the 
question of jurisdiction, dismissed the 
case on the ground that state statutes 
complained of were valid under the deci- 
sion of Plessy v. Ferguson, 163 U.S. 537, 
16 S.Ct. 1138, 41 L.Ed. 256. See Flem- 
ming v. South Carolina Electric & Gas 
Co., D.C., 128 F.Supp. 469. The correct- 
ness of that ruling as well as the question 
of jurisdiction are presented by the ap- 
peal. 


[1] We do not think that the sepa- 
rate but equal doctrine of Plessy v. Fer- 
guson, supra, can any longer be regarded 
as a correct statement of the law. That 
case recognizes segregation of the races 
by common carriers as being governed 
by the same principles as segregation in 
the public schools; and the recent deci- 
sions in Brown v. Board of Education, 
347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873 
and Bolling v. Sharpe, 347 U.S. 497, 74S 
Ct. 693, 98 L.Ed. 884, which relate to 
public schools, leave no doubt that the 
separate but equal doctrine approved in 
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Plessy v. Ferguson has been repudiated. 
That the principle applied in the school 
cases should be applied in cases involving 
transportation, appears quite clearly 
from the recent case of Henderson v. 
United States, 339 U.S. 816, 70 S.Ct. 843, 
94 L.Ed. 1302, where segregation in din- 
ing cars was held violative of a section 
of the interstate commerce act providing 
against discrimination. The argument 
that such segregation can be upheld as a 
proper exercise of the state police power 
was answered in the case of Dawson v. 
Mayor and City Council of Baltimore 
City, 4 Cir., 220 F.2d 386, 387, where 
with respect to segregation in recreation- 
al centers we said: 


“# * * it is obvious that racial 
segregation in recreational activi- 
ties can no longer be sustained as a 
proper exercise of the police power 
of the State; for if that power can- 
not be invoked to sustain racial seg- 
regation in the schools, where at- 
tendance is compulsory and racial 
friction may be apprehended from 
the enforced commingling of the 
races, it cannot be sustained with re- 
spect to public beach and bath-house 
facilities, the use of which is entire- 
ly optional.” 


[2,3] We think that there can be no 
question as to the jurisdiction of the 
court. Under 28 U.S.C. § 1343(3) the 
District Courts are given jurisdiction of 
actions to redress the deprivation, under 
color of any state law, of any right, priv- 
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ilege or immunity secured by the Con. 
stitution of the United States or by any 
act of Congress providing for equa} 
rights of citizens. The equal protection 
of the laws is guaranteed by the Four. 
teenth Amendment to the Constitution 
and by 42 U.S.C.A. § 1981, and liability 
for deprivation of such right is provided 
by 42 U.S.C.A. § 1983. Plaintiff’s con- 
tention is that the defendant corporation, 
acting under color of state law, denied 
plaintiff her rights as secured by the 
Constitution and statutes, in that its 
driver, acting in accordance with state 
law, enforced the state segregation stat- 
utes against her and required_her to 


change her seat. It is argued that, since 


the driver is made a police officer of the 
state by section 58-1494 of the South 
Carolina Code, his action is not attribut- 
able to the defendant; but we think it 
clear that he was acting for the defend- 
ant in enforcing a statute which defend- 
ant itself was required by law to enforce. 
See Code 58-1491. He was thus not only 
acting for defendant, but also acting un- 
der color of state law. 


The decision appealed from will be re- 
versed and the case will be remanded for 
further proceedings not _ inconsistent 
herewith. 


Reversed and Remanded. 
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The SCHOOL BOARD OF THE CITY OF 
CHARLOTTESVILLE, VIRGINIA, and 
Fendall RB. Ellis, Division Superintend- 
ent of Schools of the City of Charlottes- 
ville, Virginia, Appellants, 

v. 
Doris Marie ALLEN et al., Appellees. 

COUNTY SCHOOL BOARD OF ARLING- 
TON COUNTY, VIRGINIA, and T. Ed- 
ward Rutter, Division Superintendent 
of Schools, Arlington County, Virginia, 
Appellants, 

v. 
Clarissa S. THOMPSON et al, 
Appellees. 
Nos. 7308, 7310. 
(240 F. 2d 59) 
United States Court of Appeals 
Fourth Circuit. 


Argued Nov. 27, 1956. 
Decided Dec. 31, 1956. 


Writ of Certiorari Denied March 25, 1957. 
See 77 S.Ct. 667. 


Actions in behalf of Negro school 
children to enjoin school boards and di- 
vision superintendents of schools from 
enforcing racial segregation. The Unit- 
ed States District Court for the Western 
District of Virginia, at Charlottesville, 
John Paul, Chief Judge, and the United 
States District Court for the Eastern 
District of Virginia, at Alexandria, Al- 
bert V. Bryan, J., 144 F.Supp. 239, grant- 
ed injunctions, and defendants appealed. 
The Court of Appeals, Parker, Chief 
Judge, held that where decrees did not 
attempt to direct school officials as to how 
they should perform their duties or exer- 
cise discretion vested in them by law, but 
simply forbade them to discriminate 
against plaintiffs, or other Negro chil- 
dren similarly situated, on ground of 
race or color, in violation of their federal 
rights, actions were not suits against 
state within meaning of Eleventh 
Amendment to United States Constitu- 
tion, and that injunctive decrees were in 
all respects properly granted. 

Affirmed. 

L Courts €303(7) 

Where decrees, in actions in behalf 

of Negro school children to enjoin school 
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boards and division superintendents of 
schools from enforcing racial segrega- 
tion, did not attempt to direct school 
officials as to how they should perform 
their duties or exercise discretion vested 
in them by law, but simply forbade them 
to discriminate against plaintiffs, or 
other Negro children similarly situated, 
on ground of race or color, in violation 
of their federal rights, actions were not 
suits against state within meaning of 
11th Amendment of the United States 
Constitution. U.S.C.A.Const. Amend. 11. 


2. Courts €303(7) 

Doctrine permitting federal District 
Court, despite 11th Amendment preclud- 
ing suits against state, to enjoin viola- 
tion by state official of federal constitu- 
tional rights under authority of his office, 
applies to corporate agencies of the state 
such as school boards, as well as to in- 
dividuals. U.S.C.A.Const. Amend. 11. 


8. States 66 
A state can act only through agents. 
U.S.C.A.Const. Amend. 11. 


4. Courts ©=303(7) 

Whether state agent be an individ- 
ual officer or a corporate agency, he or it 
ceases to represent state when attempt 
is made to use state power in violation of 
United States Constitution, and each 
may be enjoined from such unconstitu- 
tional action, despite 11th Amendment. 
U.S.C.A.Const. Amend. 11. 


5. Courts ©=262.4(9) 

Negro pupils, who had made applica- 
tions to school boards, without result, for 
admission to schools upon nonsegregated 
basis, had properly exhausted adminis- 
trative remedies, within that prerequi- 
site to federal injunctive relief, in view 
of inapplicability of recently enacted Vir- 
ginia Pupil Placement Law which had 
not become effective, and in view of futil- 
ity of individual application to a particu- 
lar school for admission. Code Va.1950, 
§ 22-57; Acts 1956, Ex.Sess., c. 70. 


6. Courts €—262.4(9) 

Where, in view of announced policy 
of respective school boards, individual 
application by Negro child for admission 
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to particular school other than segregat- 
ed school would have been futile, child 
would not be required to make such in- 
dividual application as condition of seek- 
ing injunctive relief against allegedly 
unconstitutional actions of school boards 
in denying admission on basis of race or 
color. Code Va.1950, § 22-57. 


7. Equity 54 
Equity does not require the doing of 
a vain thing as a condition of relief. 


8. Injunction 78 

Decrees enjoining school boards 
from enforcing racial segregation in vio- 
lation of terms of decision of United 
States Supreme Court were not abuse of 
discretion, where, though Supreme Court 
decision had been rendered two years 
previously, school boards had done noth- 
ing to effect it. 


9. Injunction €—208 

Decrees enjoining school boards 
from enforcing racial segregation in vio- 
lation of terms of decision of United 
States Supreme Court were not harsh or 
unreasonable, where they merely re- 
quired that law be observed and discrim- 
ination on ground of race be eliminated, 
and one expressly and other impliedly 
recognized local rules relating to assign- 
ment to classes and requirement of ex- 
haustion of administrative remedies. 


— 


John S. Battle, Charlottesville, Va. 
(John S. Battle, Jr., Charlottesville, Va., 
and Henry T. Wickham, Sp. Asst. to the 
Atty. Gen. of Virginia, on brief), for 
appellants in No. 7303. 

Frank L. Ball, Arlington, Va. (James 
H. Simmonds, Arlington, Va., and Henry 
T. Wickham, Sp. Asst. to the Atty. Gen. 
of Virginia, on brief), for appellants in 
No. 7310. 

J. Lindsay Almond, Jr., Atty. Gen. of 
Virginia, for appellants in both cases. 

Oliver W. Hill and Spottswood W. 
Robinson, III, Richmond, Va., for ap- 
pellees in both cases (Martin A. Martin, 
Roland D. Ealey, Richmond, Va., and S. 
W. Tucker, Emporia, Va., on brief for ap- 
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pellees in No. 7303, and Edwin C. Brown, 
Alexandria, Va., on brief for appellees in 
No. 7810). 


Before PARKER, Chief Judge, and 
SOPER and SOBELOFF, Circuit 
Judges. 


PARKER, Chief Judge. 


These are appeals in actions instituted 
in behalf of Negro school children to en- 
join School Boards and Division Super- 
intendents of Schools from enforcing 
racial segregation. One action relates to 
the schools of the City of Charlottesville, 
Virginia, and the other to the schools of 
the County of Arlington in that state. 
Injunctions were granted in both cases 
and the school authorities have appealed, 
raising practically the same questions. 
The questions presented by the appeals 
are: (1) whether the actions should have 
been dismissed as suits against the state, 
(2) whether plaintiffs had failed to ex- 
haust administrative remedies, and (3) 
whether there was abuse of discretion 
in entering the injunctive orders. 

With respect to the Charlottesville 
case, it appeared on a hearing duly held 
that request had been made to the school 
authorities to take action toward abolish- 
ing the requirement of segregation in 
the schools and that no action had been 
taken. The District Judge in his opin- 
ion, after reciting the pertinent evidence, 
summarized his conclusions as follows: 

“The prayer of the complaint is in 
substance that the defendants be en- 
joined from continuing to maintain 
segregated schools. The defendants 
have refused to agree to abandon 
the practice of segregation and have 
made it plain that they intend, if 
possible, to continue it. Under this 
state of facts the plaintiffs are un- 
doubtedly entitled to maintain this 
action and to have the relief prayed 
for. 

“It only remains to be determined 
as to the time when an injunction re- 
straining defendants from maintain- 
ing segregated schools shall become 
effective. The original decision of 
the Supreme Court was over two 
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years ago. Its supplementary opin- 
jon directing that a prompt and rea- 
sonable start be made toward deseg- 
regation was handed down fourteen 
months ago. Defendants admit that 
they have taken no steps toward 
compliance with the ruling of the 
Supreme Court. They have not re- 
quested that the effective date of any 
action taken by this court be de- 
ferred to some future time or some 
future school year. They have not 
asked for any extension of time 
within which to embark on a pro- 
gram of desegregation. On the con- 
trary the defense has been one of 
seeking to avoid any integration of 
the schools in either the near or dis- 
tant future. They have given no 
evidence of any willingness to com- 
ply with the ruling of the Supreme 
Court at any time. In view of all 
these circumstances it is not seen 
where any good can be accomplished 
by deferring the effective date of 
the court’s decree beyond the begin- 
ning of the school session opening 
this Autumn. Even though the time 
be limited it is not impossible that, 
at the school session opening in Sep- 
tember of this year, a reasonable 
start be made toward complying 
with the decision of the Supreme 
Court.” 


The order, which by its terms was to 
become effective at the commencement of 
the school term beginning in Septem- 
ber 1956, and which retained jurisdiction 
of the cause for such future action as 
might be necessary, restrained and en- 
joined the defendants: 

“From any and all action that reg- 
ulates or affects, on the basis of race 
or color, the admission, enrollment 
or education of the infant plaintiffs, 
or any other Negro child similarly 
situated, to and in any public school 
operated by the defendants.” 


The Arlington case was heard upon the 
pleadings and upon documentary evi- 
dence submitted to the court on a motion 
to dismiss. The judge found from the 
documentary evidence and from the 
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statements of counsel in open court that 
there was no genuine issue as to any ma- 
terial fact in the case and that “on the 
admissions of record and the uncontro- 
vertible allegations of the complaint, 
summary judgment should be granted 
the plaintiffs”. With respect to exhaus- 
tion of administrative remedies he made 
the following finding: 


“(d) That, as appeared from the 
said documentary evidence, the 
plaintiffs before instituting this 
suit had exhausted all administra- 
tive remedies then and now avail- 
able to them, including the adminis- 
trative steps set forth in Section 
26-57 [22-57] Code of Virginia 
1950, in that, they have since July 
28, 1955, in effect maintained a con- 
tinuing request upon the defendants, 
the County School Board and the Di- 
vision Superintendent of Schools, 
for admission of Negro children to 
the public schools of Arlington Coun- 
ty on a non-racial basis, and said re- 
quest has been denied, or no action 
taken thereon, the equivalent of a 
denial thereof”. 


The decree, which was made effective 
with respect to elementary schools at 
the beginning of the second semester of 
the 1956-1957 session and with respect 
to high schools at the commencement of 
the 1957-1958 session, restrained and 
enjoined the defendants “from refusing 
on account of race or color to admit to, 
or enroll or educate in, any school under 
their operation, control, direction or 
supervision any child otherwise qualified 
for admission to, and enrollment and ed- 
ucation in, such school.” 


The foregoing general language of the 
decree was limited by paragraph 4 there- 
of, which made clear that the court was 
not attempting to direct how the school 
board should handle the problem of as- 
signing pupils but was merely forbid- 
ding unconstitutional discrimination on 
the ground of race or color. That para- 
graph is as follows: 


“4. The foregoing injunction 
shall not be construed as nullifying 








2546 


any State or local rules, now in 
force or hereafter promulgated, for 
the assignment of children to clas- 
ses, courses of study, or schools, so 
long as such rules or assignments 
are not based upon race or color; 
nor, in the event of a complaint 
hereafter made by a child as to any 
such rule or assignment, shall said 
injunction be construed as relieving 
such child of the duty of first fully 
pursuing any administrative reme- 
dy now or hereafter provided by 
the defendants or by the Common- 
wealth of Virginia for the hearing 
and decision of such complaint, be- 
fore applying to this court for a de- 
cision on whether any such rule or 
assignment violates said injunc- 
tion.” 

In his memorandum filed at the time 
of the entry of the decree, the judge 
said: 

“It must be remembered that the 
decisions of the Supreme Court of 
the United States in Brown v. 
Board of Education, 1954 and 1955, 
$47 U.S. 483 [74 S.Ct. 686, 98 L. 
Ed. 873] and 349 U.S. 294, [75 S. 
Ct. 753, 99 L.Ed. 1083] do not com- 
pel the mixing of the different races 
in the public schools. No general 
reshuffling of the pupils in any 
school system has been commanded. 
The order of the Court is simply 
that no child shall be denied admis- 
sion to a school on the basis of race 
or color. Indeed, just so a child is 
not through any form of compul- 
sion or pressure required to stay in 
a certain school, or denied transfer 
to another school, because of his 
race or color, the school heads may 
allow the pupil, whether white or 
Negro, to go to the same school as 
he would have attended in the ab- 
sence of the ruling of the Supreme 
Court. Consequently, compliance 
with that ruling may well not neces- 
sitate such extensive changes in the 
school system as some anticipate.” 


[1] We see nothing in these decrees 
of which the defendants can complain. 
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The decrees do not attempt to direct the 
school officials as to how they shall per. 
form their duties or exercise the discre. 
tion vested in them by law, but simply 
forbid them to discriminate against the 
plaintiffs, or other Negro childrew sim. 
ilarly situated, on the ground of race or 
color, in violation of their rights under 
the Constitution of the United States as 
declared by the Supreme Court. A suit 
for such relief is not a suit against 
state within the meaning of the 1ith 
Amendment to the Constitution, but is 
a suit for the protection of individual 
rights under the Constitution by en- 
joining state officers and agencies from 
taking action beyond the scope of their 
legal powers. The difference between 
using the injunctive power of the court 
to direct the exercise of discretion by a 
state officer and using it to enjoin the 
violation by him of Constitutional rights 
under the authority of his office was 
pointed out nearly a half a century ago 
in Ex parte Young, 209 U.S. 123, 159- 
160, 28 S.Ct. 441, 453, 52 L.Ed. 714, 
where the court said: 


“It is contended that the com- 
plainants do not complain and they 
care nothing about any action which 
Mr. Young might take or bring as 
an ordinary individual, but that he 
was complained of as an officer, to 
whose discretion is confided the use 
of the name of the state of Minne- 
sota so far as litigation is con- 
cerned, and that when or how he 
shall use it is a matter resting in 
his discretion and cannot be con- 
trolled by any court. 


“The answer to all this is the 
same as made in every case where 
an official claims to be acting under 
the authority of the state. ‘The act 
to be enforced is alleged to be un- 
constitutional; and if it be so, the 
use of the name of the state to en- 
force an unconstitutional act to the 
injury of complainants is a proceed- 
ing without the authority of, and 
one which does not affect the state 
in its sovereign or governmental 
capacity. It is simply an illegal act 
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upon the part of a state official in 
attempting by the use of the name 
of the state, to enforce a legislative 
enactment which is void because un- 
constitutional. If the act which the 
state attorney general seeks to en- 
force be a violation of the Federal 
Constitution, the officer, in proceed- 
ing under such enactment comes in- 
to conflict with the superior author- 
ity of that Constitution, and he is in 
that case stripped of his official or 
representative character and is sub- 
jected in his person to the conse- 
quences of his individual conduct. 

The state has no power to impart 

to him any immunity from respon- 

sibility to the supreme authority of 
the United States.” 

See also Lane v. Watts, 234 U.S. 625, 
540, 34 S.Ct. 965, 68 L.Ed. 1440; Phil- 
adelphia Co. v. Stimson, 223 U.S. 605, 
92.8.Ct. 340, 56 L.Ed. 570; State of 
Colorado v. Toll, 268 U.S. 228, 230, 45 
8.Ct. 605, 69 L.Ed. 927; Ferris v. Wil- 
pur, 4 Cir., 27 F.2d 262; Appalachian 
Electric Power Co. v. Smith, 4 Cir., 67 
F.2d 451, 454. 


[2-4] It is argued that the doctrine 
thus laid down must be confined to in- 
dividuals and may not be applied to cor- 
porate agencies of the state such as 
school boards. We see no ground for 
such a distinction. If high officials of 
the state and of the federal government, 
{see Philadelphia Co. v. Stimson, supra] 
may be restrained and enjoined from un- 
constitutional action, we see no reason 
why a school board should be exempt 
from such suit merely because it has 
been given corporate powers. A state 
can act only through agents; and 
whether the agent be an individual of- 
ficer or a corporate agency, it ceases to 
represent the state when it attempts to 
use state power in violation of the Con- 
stitution and may be enjoined from such 
unconstitutional action. While no such 
question was raised in the cases heard 
by the Supreme Court in Brown v. 
Board of Education, 347 U.S. 483, 74 S. 
Ct. 686, 98 L.Ed. 873, and 349 U.S. 294, 
15 S.Ct. 753, 99 L.Ed. 1083, the ques- 
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tion was inherent in the record in those 
cases; and it is not reasonable to sup- 
pose that the Supreme Court would have 
directed injunctive relief against schoo} 
boards acting as state agencies, if no 
such relief could be granted because of 
the provisions of the Eleventh Amend- 
ment to the Constitution. 

There is nothing to the contrary in 
the decision of this court in O’Neill v. 
Early, 4 Cir., 208 F.2d 286, which was 
a suit against a state agency to establish 
a liability payable out of public funds 
controlled by the agency in its super- 
vision of the state’s educational sys- 
tem. We quoted from the decision of 
the Supreme Court, speaking through 
Mr. Justice Reed in Great Northern 
Life Ins. Co. v. Read, 322 U.S. 47, 64 
S.Ct. 873, 875, 88 L.Ed. 1121: “Efforts 
to force, through suits against officials, 
performance of promises by a state col- 
lide directly with the necessity that a 
sovereign must be free from judicial 
compulsion in the carrying out of its 
policies within the limits of the Consti- 
tution.” This is, of course, a very dif- 
férent thing from enjoining a state of- 
ficer or state agency from taking action 
violative of the Constitution. 


[5-7] We think that the court was 
clearly right with respect to exhaustion 
of administrative remedies. The pupil 
placement law recently enacted by the 
General ‘Assembly, Acts 1956, Ex.Sess., 
c. 70, had not become effective and, in 
so far as Section 22-57 of the Code of 
Virginia is concerned, that only provided 
for petition to a school board by joint ac- 
tion of five heads of families who felt 
themselves aggrieved by action of the 
board. If it could be held applicable to 
the plaintiffs here, its provisions were 
satisfied by the applications made to the 
boards without result in both cases here 
before us by counsel acting in behalf of 
plaintiffs. Defendants argue, in this con- 
nection, that plaintiffs have not shown 
themselves entitled to injunctive relief 
because they have not individually ap- 
plied for admission to any particular 
school and been denied admission. The 
answer is that in view of the announced 
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policy of the respective school boards any 
such application to a school other than a 
segregated school maintained for Colored 
people would have been futile; and equi- 
ty does not require the doing of a vain 
thing as a condition of relief. Reliance 
is placed upon our decision in Carson 
v. Warlick, 4 Cir., 238 F.2d 724. In 
that case, however, an adequate admin- 
istrative remedy had been prescribed by 
statute, the plaintiffs there had failed to 
pursue the remedy as outlined in the de- 
cision of the Supreme Court of the State 
and there was nothing upon which a 
court could say that if they had followed 
such remedy their rights under the Con- 
stitution would have been denied them. 


{8] There is no basis for the con- 
tention that either of the judges below 
abused his discretion in granting the in- 
junction. It had been two years since 
the first decision of the Supreme Court 
in Brown v. Board of Education and, 
despite repeated demands upon them, the 
boards of education had taken no steps 
towards removing the requirement of 
segregation in the schools which the Su- 
preme Court had held violative of the 
constitutional rights of the plaintiffs. 
This was not “deliberate speed” in com- 
plying with the law as laid down by the 
Supreme Court but was clear manifesta- 
tion of an attitude of intransigence, 
which justified the issuance of the in- 
junctions to dispel the misapprehension 
of school authorities as to their obliga- 
tions under the law and to bring about 
their prompt compliance with constitu- 
tional requirements as interpreted by 
the Supreme Court. Very much in point 
is the decision of the Court of Appeals 
of the Fifth Circuit in Jackson v. Raw- 
don, 5 Cir., 235 F.2d 93, 96, certiorari 
denied 77 S.Ct. 221, which reversed the 
action of a District Judge in refusing an 
injunction in a somewhat similar case. 
Speaking for the court in that case, 
Chief Judge Joseph C. Hutcheson said: 

“We think it clear that, upon the 
plainest principles governing cases 
of this kind, the decision appealed 


CIVIL RIGHTS—1959 


from was wrong in refusing to de. 
clare the constitutional rights of 
plaintiffs to have the school board, 
acting promptly, and completely un- 
influenced by private and public 
opinion as to the desirability of de 
segregation in the commfnity, pro- 
ceed with deliberate speed consis- 
tent with administration to abolish 
segregation in Mansfield’s only high 
school and to put into effect deseg- 
regation there. 

“Had the court made such a dec. 
laration and retained the cause for 
further orders necessary to imple- 
ment it, deferment to a later time of 
action on the prayer for injunctive 
relief, if necessary, may well have 
been within his discretion. The is- 
suance of such a declaration of 
rights with retention of the case 
would have given the court the 
means of effectually dispelling the 
misapprehension of the school au- 
thorities as to the nature of their 
new and profound obligations and 
compelling their prompt perform- 
ance of them.” 


[9] The decrees here are not harsh 
or unreasonable but merely require that 
the law be observed and discrimination 
on the ground of race be eliminated, 
The Arlington decree expressly states 
that local rules as to assignment to clas- 
ses, 80 long as such rules are not based 
on race or color, are to be observed, and 
that administrative remedies for admis- 
sion to schools must be exhausted before 
application is made to the court for re 
lief on the ground that its injunction is 
being violated. While the Charlottes- 
ville decree does not contain this express 
provision, the provision is so eminently 
reasonable that we may safely assume 
that enforcement of that decree will not 
proceed upon different principles. As 
much was indicated by the Judge in 
his remarks denying the motion to dis- 
miss. 

Affirmed. 
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Clarissa S. THOMPSON et al. 
v. 
COUNTY SCHOOL BOARD OF ARLING.- 
TON COUNTY, et al. 
Civ. A. No. 1341. 


(144 F. Supp. 239) 


United States District Court 
E. D. Virginia, Alexandria Division. 


July 31, 1956. 


Suit was brought to restrain county 
school board and county superintendent 
of schools from refusing, on account of 
race or color, to admit or educate Negro 
children in certain schools. The District 
Court, Bryan, J., held that summary 
judgment should be granted the plain- 
tiffs in absence of any genuine issue as 
to any material fact. 


Judgment for plaintiffs. 


L Schools and School Districts 13 

Decisions of the United States Su- 
preme Court do not compel the mixing of 
different races in the public schools, and 
just so a child is not, through any form 
of compulsion or pressure, required to 
stay in a certain school, or is denied 
transfer to another school because of his 
race or color, the school heads may allow 
the pupil, whether white or Negro, to 
go to the same school he would have at- 
tended in absence of the rulings of the 
Supreme Court. 
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Order Granting Injunction 


2. States €191(2) 

In suit to restrain county school 
board and county superintendent of 
schools from refusing, on account of race 
or color, to admit or educate Negro 
children in certain schools, county school 
board and county superintendent of 
schools were suable, over objection that 
they were acting as agents of the State, 
since the county school board and county 
superintendent of schools, if acting in 
violation of decisions of the United 
States Supreme Court as contended in 
complaint, were not acting as agents of 
the State. 


8. Federal Civil Frocedure 2481 

In suit to restrain county school 
board and county superintendent of 
schools from refusing, on account of race 
or color, to admit or educate Negro 
children in certain schools, summary 
judgment would be granted the plain- 
tiffs in absence of any genuine issue as 
to any material fact. 


Edwin C. Brown, Alexandria, Va., 
Spottswood W. Robinson, III, and Oliver 
W. Hill, Richmond, Va., for plaintiffs. 

J. Lindsay Almond, Jr., Atty. Gen., 
James H. Simmonds, Arlington, Va., and 
Frank L. Ball, Sr., Arlington, Va., for de- 
fendants. 


BRYAN, District Judge. 


{1] It must be remembered that the 
decisions of the Supreme Court of the 
United States in Brown v. Board of Edu- 
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cation, 1954, 847 U.S. 488, 74 S.Ct. 
686, 98 L.Ed. 8738 and 1955, $49 US. 
294, 75 S.Ct. 753, 99 L.Ed. 10838, do not 
compel the mixing of the different races 
in the public schools. No general re- 
shuffling of the pupils in any school sys- 
tem has been commanded. The order of 
that Court is simply that no child shall 
be denied admission to a school on the 
basis of race or color. Indeed, just so 
a child is not through any form of com- 
pulsion or pressure required to stay ina 
certain school, or denied transfer to an- 
other school, because of his race or color, 
the school heads may allow the pupil, 
whether white or Negro, to go to the 
same school as he would have attended in 
the absence of the ruling of the Supreme 
Court. Consequently, compliance with 
that ruling may well not necessitate such 
extensive changes in the school system 
as some anticipate. 


Order Granting Injunction 
This cause came on to be heard on the 
80th day of July, 1956 upon the com- 
plaint, upon the motion of the defendants 
to dismiss the complaint and the affi- 
davits in support thereof, upon the mo- 
tions of the plaintiffs to drop certain 
persons and add others as parties plain- 
tiff, upon the stipulation of the parties 
that the action not be heard before July 
23, 1956, and upon the documents offered 
in evidence at said hearing by agree- 

ment, and was argued by counsel. 


Upon consideration whereof, after 
granting the said motions for the drop- 
ping and adding of parties, the court 
finds, concludes, and orders as follows: 


1. The court treats said motion to 
dismiss as a motion for summary judg- 
ment and is of the opinion thereon as 
follows: 


[2] (a) That the defendant, County 
School Board of Arlington County, is 
suable in this court, because if acting as 
charged in the complaint, it is not acting 
as an agency of the State of Virginia; 

(b) That the defendant, T. Edward 
Rutter, Division Superintendent of 
Schools of the County of Arlington, is 
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suable in this action for the same reagon 
as the said board is suable; 

(c) That the complaint states a claim 
against each of said defendants upon 
which, if proved, relief can be granted; 

(d) That, as appears from the saiq 
documentary evidence, the plaintiffs be. 
fore instituting this suit had exhausteq 
all administrative remedies then and 
now available to them, including the ad. 
ministrative steps set forth in section 
22-57 Code of Virginia 1950, in that, 
they have since July 28, 1955, in effect 
maintained a continuing request upon 
the defendants, the County School Board 
and the Division Superintendent of 
Schools, for admission of Negro children 
to the public schools of Arlington Coun- 
ty on a non-racial basis, and said request 
has been denied, or no action taken there. 
on, the equivalent of a denial thereof; 

(e) That this suit is not otherwise pre. 
mature; and 


(f) That the granting of the relief 
prayed in the complaint would not con- 
stitute the regulation and supervision 
by this court of the public schools of 
Arlington County: 


Therefore, it is adjudged, ordered and 
decreed that said motion to dismiss the 
complaint, including summary judgment 
for the defendants, be, and it is hereby, 
denied. 


[3] 2. The court proceeding to in- 
quire if final judgment may now be 
entered in the action, it appears to the 
court from an examination of the plead- 
ings, the said affidavits, and the said 
documentary evidence, as well as from 
the interrogation of counsel, that there is 
no genuine issue as to any material fact 
in this case, and that on the admissions 
of record and the uncontrovertible alle- 
gations of the complaint, summary judg- 
ment should be granted the plaintiffs: 

Therefore, it is further adjudged, or- 
dered, and decreed that effective at the 
times and subject to the conditions here- 
inafter stated, the defendants, their suc- 
cessors in office, agents, representatives, 
servants, and employees be, and each of 
them is hereby, restrained and enjoined 
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from refusing on account of race or 
color to admit-to, or enroll or educate 
in, any school under their operation, 
control, direction, or supervision any 
child otherwise qualified for admission 
to, and enrollment and education in, 
such school. 

g, Considering the total number of 
children attending the public schools of 
Arlington County, Virginia, and the 
number of whites and Negroes, respec- 
tively, in the elementary schools, junior 
high schools, and senior high schools, 
the relatively small territorial size of the 
County, its compactness and urban char- 
acter, and the requisite notice to the 
school officials, as well as the period 
most convenient to the children and 
school officials, of and for making the 
transition from a racial to a nonracial 
school basis, and weighing the public 
considerations, including the time needed 
by the defendants to confotm to any pro- 
cedure for such transition as may be pre- 
scribed by the General Assembly of 
Virginia at its extra session called by the 
Governor for August 27, 1956, and 
weighing also the personal interests of 
the plaintiffs, the court is of the opinion 
that the said injunction hereinbefore 
granted should be, and it is hereby made, 
effective in respect to elementary schools 
at the beginning of the second semester 
of the 1956-1957 session, to-wit, Jan- 
uary 31, 1957, and in respect to junior 
and senior high schools at the commence- 
ment of the regular session for 1957- 
1958 in September 1957. 


4, The foregoing injunction shall not 
be construed as nullifying any State or 
local rules, now in force or hereafter 
promulgated, for the assignment of chil- 
dren to classes, courses of study, or 
schools, so long as such rules or assign- 
ments are not based upon race or color; 
nor, in the event of a complaint here- 
after made by a child as to any such rule 
or assignment, shall said injunction be 
construed as relieving such child of the 
duty of first fully pursuing any admin- 
istrative remedy now or hereafter pro- 
vided by the defendants or by the Com- 
monwealth of Virginia for the hearing 
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and decision of such complaint, before 
applying to this court for a decision on 
whether any such rule or assignment 
violates said injunction. 

And jurisdiction of this cause is re- 
tained with the power to enlarge, reduce, 
or otherwise modify the provisions of 
said injunction or of this decree, and 
this cause is continued generally. 


Aurelia S. BROWDER, and Susie McDon- 
ald, and Claudette Colvin, by Q. P. Col- 
vin, next friend, and Mary Louise 
Smith, by Frank Smith, next friend, 
and others similarly situated, Plaintiffs, 

v. 

W. A. GAYLE, Clyde Sellers and Frank 
Parks, individually and as members of 
the Board of Commissioners of the City 
of Montgomery, Alabama, and Good- 
wyn J. Ruppenthal, individually and as 
Chief of Police of the City of Mont- 
gomery, Alabama, and The Montgom- 
ery City Lines, Inc., a Corporation, and 
James F. Blake, and Robert Cleere, and 
Cc. C. (Jack) Owen, Jimmy Hitchcock, 
and Sibyl Pool, as members of the Ala- 
bama Public Service Commission, De- 
fendants. 

No. 1147. 


United States District Court 
M. D. Alabama, N. D. 


June 5, 1956. 
(Cite as 142 F. Supp. 707) 


Action for declaratory judgment 
that statutes of state and ordinances of 
City of Montgomery, Alabama, requir- 
ing segregation of white and colored 
races on motor buses of the City of 
Montgomery and its police jurisdiction 
were unconstitutional and also to enjoin 
enforcement of such statutes and ordi- 
nances. The District Court, Rives, Cir- 
cuit Judge, held that statutes and ordi- 
nances requiring segregation violated 
due process and equal protection of law 
clauses of fourteenth amendment to 
Constitution of United States. 

Order accordingly. 


Lynne, District Judge, dissented. 
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L. Courts $—282.2(6) 

Where action was brought in fed- 
eral district court for declaratory judg- 
ment that segregation statutes and ordi- 
nances were unconstitutional and in con- 
flict with federal statutes, and also to en- 
join enforcement of those statutes and 
ordinances and statutes involved author- 
ized adoption of city ordinances not in- 
consistent with laws of state, federal dis- 
trict court would have jurisdiction of 
the suit even if only city ordinances were 
involved, as constitutional phrase “equal 
protection of the laws” refers to city or- 
dinances adopted under state authority 
as well as to state statutes. Code Ala. 
1940, Tit. 37, § 455; Tit. 48, §§ 301(31a) 
to 301(31c); 28 U.S.C.A. §§ 1331, 1343 
(3); 42 U.S.C.A. §§ 1981, 1983; Const. 
Ala.1901, § 89. 


2. Municipal Corporations ©—53, 57 

Under Alabama law, a municipal cor- 
poration is essentially a public agency, 
a local unit of government, invested with 
a portion of the sovereign power of the 
state, for the benefit of its inhabitants. 
28 U.S.C.A. § 2281; Code Ala.1940, Tit. 
15, § 152; Tit. 37, § 585. 


8. Officers €—110 

An official, though localized by geo- 
graphic activities and mode of his selec- 
tion, is performing a state function when 
he enforces a statute which embodies a 
policy of statewide concern. 


4. Courts 101 

Where action for declaratory judg- 
ment that segregation statutes and ordi- 
nances were unconstitutional and also to 
enjoin enforcement of such statutes and 
ordinances was brought against city com- 
missioners of Montgomery, Alabama, and 
such city officials admitted in their an- 
swers they were enforcing state segrega- 
tion statutes, three judge federal district 
court had jurisdiction of the action un- 
der statute providing a three judge dis- 
trict court is required for granting of an 
interlocutory or permanent injunction 
restraining an enforcement of any state 
statute by restraining action of any offi- 
cer of state. 28 U.S.C.A. § 2281. 
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5. Courts 490 

Where plaintiffs brought action jy 
which they alleged they were being ¢. 
prived of constitutional civil rights, fo 
the protection of which the federal court, 
have a responsibility as heavy as that 
which rests on state courts, federal dis. 
trict court would not in its discretion ag 
a court of equity, and for reasons of 
comity, decline to exercise jurisdiction 
until state courts ruled on construction 
and validity of statutes and ordinances 
involved. Code Ala.1940, Tit. 48, §§ 30) 
(31a) to 301(31c). 


6. Federal Civil Procedure 181 
Where action for declaratory judg. 
ment that statutes and ordinances which 


require segregation of white and colored | 


races on motor buses of certain city were 
unconstitutional and also to enjoin ep. 
forcement of such statutes and ordi- 
nances, was brought by four Negro citi. 
zens, such action was a class action on 
behalf of four individual plaintiffs, who 
had suffered arrests because of viola. 
tions of statutes and ordinances, and 


also on behalf of all other Negro citizens | 


similarly situated. Fed.Rules Civ.Proc. 
rule 23(a), 28 U.S.C.A.; Code Ala.1940, 
Tit. 48, §§ 301(31a) to 301(31c). 


7. Injunction 1 
In issuing and enforcing an injunc. 
tion, a court of equity acts in personam, 


8. Federal Civil Procedure €—388 

Where action for declaratory judg. 
ment that statutes and ordinances re- 
quiring the segregation of white and col- 
ored races on motor buses in certain mu- 
nicipality were unconstitutional and to 
enjoin enforcement of such statutes and 
ordinances was brought against members 
of board of commissioners of municipal- 
ity and chief of police not only in their 
official capacity but also individually, al- 
though no relief was sought against de 
fendants by way of damages, motion to 
strike parties as defendants in their in- 
dividual capacities would be denied, in 
view of fact such officers were acting at 
officers of state and also might possibly 
be transcending scope of their office in 
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eny capacity when they compel obedience 
to statutes and ordinances attacked as un- 
constitutional. Code Ala.1940, Tit. 48, §§ 
g01(31a) to 301(31c). 


9. Declaratory Judgment 3038 

Where Act, which required segrega- 
tion of white and colored races on motor 
puses of municipality, provided that such 
act would be administered and enforced 
py the Alabama Public Service Commis- 
sion in manner that provisions of Ala- 
pama Motor Carrier Act of 1939 are ad- 
ministered and enforced, and president 
of Public Service Commission acted posi- 
tively and affirmatively to that end, Com- 
mission did have jurisdiction over buses 
operated within City of Montgomery and 
members of Commission were properly 
joined as parties defendant in action to 
nave Act declared unconstitutional. Code 
Ala.1940, Tit. 48, §§ 239, 301(2). 


10. Constitutional Law <—251 

In the conduct of private businesses 
and private affairs, people themselves 
have liberty to select their own associates 
and persons with whom they will do busi- 
ness unimpaired by the Fourteenth 
Amendment to the Federal Constitution, 
and such liberty is guaranteed by due 
process clause of that amendment. U.S. 
C.A.Const. Amend. 14. 


1L Constitutional Law ©215 

There is a constitutional difference 
between voluntary adherence to custom 
and perpetuation and enforcement of that 
custom by law. 


12. Constitutional Law <—212, 253 

Provision of Fourteenth Amend- 
ment that no state shall deprive any per- 
son of life, liberty or property without 
due process of law, nor deny to any per- 
son within its jurisdiction equal protec- 
tion of laws, does not interfere with 
police power of states so long as state 
laws operate alike upon all persons and 
property similarly situated. U.S.C.A. 
Const. Amend. 14. 


18. Constitutional Law 215 
The Fourteenth Amendment to the 
Constitution of the United States re- 
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quires that all persons subjected to state 
legislation affecting their individual 
rights and property rights shall be treat- 
ed alike, under like circumstances and 
conditions, both in privileges conferred 
and in liabilities imposed and the equal 
protection clause of that amendment re- 
quires equality of treatment before the 
law for all persons without regard to 
race or color. U.S.C.A.Const. Amend. 14. 


14. Statutes -158 
A statute can be repealed by implica- 
tion. 


15. Courts <—90(1) 

A judicial decision, which is simply 
evidence of law and not the law itself, 
may be so impaired by later decisions as 
no longer to furnish any reliable evidence. 


16. Carriers <2 
Constitutional Law 218, 297 

Statutes and ordinances requiring 
segregation of white and colored races on 
motor buses of a common carrier of pas- 
sengers in City of Montgomery, Alabama, 
and its police jurisdiction, violate due 
process and equal protection of law 
clauses of fourteenth amendment to Con- 
stitution of United States. U.S.C.A. 
Const. Amend. 14. 


_o——_ 


Charles D. Langford, Fred D. Gray, 
Montgomery, Ala., and Robert L. Carter, 
New York City, for plaintiffs. 


Walter J. Knabe, Drayton N. Hamilton, 
and Herman H. Hamilton, Jr., Mont- 
gomery, Ala., for defendants Gayle, Sel- 
lers, Parks, and Ruppenthal. 


Robert Thrun, New York City, for de- 
fendants Blake, Cleere, and Montgomery 
City Lines. 


John Patterson, William N. McQueen, 
Gordon Madison, William F. Black, Mont- 
gomery, Ala., for defendants Owen, 
Hitchcock and Pool. 


Before RIVES, Circuit Judge, 
LYNNE and JOHNSON, 
Judges. 


and 
District 
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RIVES, Circuit Judge. of the State of Alabama® and the orgj. | 


nances of the City of Montgomery: 





Statement of the Case which require the segregation of the ee 
The purpose of this action is to test white and colored races on the motor The 
the constitutionality of both the statutes buses of the Montgomery City Lines, Ine, who b 
1. Title 48, § 301(31a, b, c), Code of Ala- passengers for hire in this state, wheth- | on be 
bama of 1940, as amended, which pro- er intrastate or interstate passengers, are situat 
vide : authorized and empowered to provide bers ¢ 
“§ 301(31la). Separate accommoda- separate accommodations on each vehicle the C 
tions for white and colored races.—All for the white and colored races. Any of. 
passenger stations in this state operated ficer or agent of such motor transporta- gome: 
by any motor transportation company tion company or operator, in charge of Publi 
shall have separate waiting rooms or any vehicle, is authorized to assign or re- gome 
space and separate ticket windows for the assign each passenger or person to a divi- empl 
white and colored races, but such accom- sion, section or seat on the vehicle des- 
modations for the races shall be equal. ignated by such company or operator, Ea 
All motor transportation companies or or by such officer or agent, for the race eithe! 
operators of vehicles carrying passengers to which the passenger or person belongs; by th 
for hire in this state, whether intrastate and if the passenger or person refuses to tio 
or interstate passengers, shall at all times occupy the division, section or seat to ga 
provide equal but separate accommoda- which he is so assigned, such officer or for h 
tions on each vehicle for the white and agent may refuse further to carry the along 
colored races. The conductor or agent of passenger on the vehicle. For such re- the ¢ 
the motor transportation company in fusal neither the officer nor agent, nor cemb 
charge of any vehicle is authorized and the motor transportation company, nor s 
required to assign each passenger to the operator, shall be liable in damages. tume, 
division of the vehicle designated for the (1947, p. 40, § 1, appvd. July 18, 1947.) / trans 
race to which the passenger belongs; “§ 301(31c). Failure to comply with Mon‘ 
and, if the passenger refuses to occupy rules and regulations as to segregation of and | 
the division to which he is assigned, the white and colored races.—It shall be un- resu! 
conductor or agent may refuse to carry lawful for any person willfully to refuse 
the passenger on the vehicle; and, for or fail to comply with any reasonable they 
such refusal, neither the conductor or rule, regulation, or directive of any op- 818 V 
agent of the motor transportation compa- erator of a passenger station in this state 7) 
ny nor the motor transportation compa- operated by or for the use of any such : 
ny shall be liable in damages. Any mo- motor transportation company, or of any aon 
tor transportation company or person authorized officer or agent of such op- City 
violating the provisions of this section erator, providing separate waiting rooms, ) the 
shall be guilty of a misdemeanor and, facilities, or space, or separate ticket enfo 
upon conviction, shall be fined not more windows, for white and colored races; bam 
than five hundred dollars for each of- or willfully to refuse or fail to comply 
fense; and each day's violation of this with any reasonable assignment or re- Mon 
section shall constitute a separate of- assignment by any officer or agent in that 
fense. charge of any vehicle of any such mo- buse 
“The provisions of this section shall be tor transportation company or of any /  Alal 
administered and enforced by the Ala- operator of vehicles carrying passengers of t 
bama public service commission in the for hire, of any passenger or person to a 
manner in which provisions of the Ala- division, section, or seat on such vehicle Mor 
bama Motor Carrier Act of 1939 are designated by such officer or agent for 
administered and enforced. (1945, p. 731, the race to which such passenger or per- el 
appvd. July 6, 1945.) son belongs; any person so refusing or Pp 
“g 301(31b). Operators of passenger failing to comply with any such reason- tl 
stations and carriers authorized to segre- able rul e, regulation, * comgnment, - d 
guns white and: enleced. sneen—~AR. pee aforesaid, shall be guilty of a misde- tl 
senger stations in this state operated by meanor and upon conviction shall be fined 8. 
or for the use of any motor transporta- not more than $500.00 for such offense. 2 
tion company shall be authorized to pro- (1947, p. 40, § 2, appvd. July 18, 1947.) . 
vide separate waiting rooms, facilities, or Section 10, Chapter 6, Code of the City ; 
space, or separate ticket windows, for of Montgomery, 1952, which provides: 
the white and colored races but such ac- “Every person operating a bus line in . 
commodations for the races shall be the city shall provide equal but separate ; 
equal. All motor transportation compa- accommodations for white people and f 


nies and operators of vehicles, carrying 
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common carrier of passengers in said 
City and its police jurisdiction. 

The plaintiffs are four Negro citizens 
who bring this action for themselves and 

pehalf of all other Negroes similarly 
situated.*> The defendants are the mem- 
pers of the Board of Commissioners and 
the Chief of Police of the City of Mont- 
gomery, the members of the Alabama 
Public Service Commission, The Mont- 
gomery City Lines, Inc., and two of its 
employee drivers. 

Each of the four named plaintiffs has 
either been required by a bus driver or 
py the police to comply with said segre- 
gation laws or has been arrested and fined 
for her refusal so to do. The plaintiffs, 
along with most other Negro citizens of 
the City of Montgomery, have since De- 
cember 5, 1955, and up to the present 
time, refrained from making use of the 
transportation facilities provided by 
Montgomery City Lines, Inc. Plaintiffs 
and other Negroes desire and intend to 
resume the use of said buses if and when 
they can do so on a non-segregated ba- 
sis without fear of arrest. 


The members of the Board of Commis- 
sioners and the Chief of Police of the 
City of Montgomery in their answers to 
the complaint admit “that they seek to 
enforce the statutes of the State of Ala- 
pama and the ordinances of the City of 
Montgomery, Alabama”, and further aver 
that “segregation of privately owned 
buses within cities within the State of 
Alabama is in accordance with the laws 
of the State of Alabama and the City of 
Montgomery.” 


employees in charge thereof to assign 
passengers seats on the vehicles under 
their charge in such manner as to separate 
the white people from the negroes, where 
there are both white and negroes on the 
game car; provided, however, that negro 
nurses having in charge white children 
or sick or infirm white persons, may be 
assigned seats among white people. 

“Nothing in this section shall be con- 
strued as prohibiting the operators of 
such bus lines from separating the races 
by means of separate vehicles if they see 
fit.” 

Section 11 of Chapter 6, Montgomery 
City Code of 1952, further provides: 
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The members of the Alabama Public 
Service Commission deny that they, in 
their official capacities as such members 
have any jurisdiction over, or have issued 
any orders relating to the separation of 
the races on buses operated wholly within 
the City of Montgomery and its police 
jurisdiction. On information and belief 
they allege that the members of the 
Board of Commissioners and the Chief of 
Police of said City “have sought to en- 
force by legal means constitutional and 
valid statutes and ordinances providing 
for separate but equal seating arrange- 
ments on buses operated in the City of 
Montgomery, Alabama, and its police ju- 
risdiction”. 

The Montgomery City Lines, Inc., ad- 
mits that it has operated, and pursuant 
to orders of a State Court, continues to 
operate “its buses as required by the 
Statutes and Ordinances set out in the 
Complaint requiring it to provide equal 
but separate accommodations for the 
white and colored races”. Without dis- 
pute the evidence is to the effect that, 
other than being separate, such accom- 
modations are equal. 


The defendants, Blake and Cleere, ad- 
mit they are employees of the Montgom- 
ery City Lines and drivers of its buses, 
that as such they have acted pursuant to 
orders of said Company which “has op- 
erated its buses on the basis of racial 
segregation as required by said statutes 
and ordinances”. They deny that as driv- 
ers of said buses they are exercising the 
powers of police officers in the enforce- 
ment of said statutes and ordinances. 


“Any employee in charge of a bus op- 
erated in the city shall have the powers 
of a police officer of the city while in 
actual charge of any bus, for the pur- 
pose of carrying out the provisions of the 
preceding section, and it shall be unlaw- 
ful for any passenger to refuse or fail 
to take a seat among those assigned to 
the race to which he belongs, at the re- 
quest of any such employee in charge, if 
there is such a seat vacant.” 


3. Rule 23(a), Fed.Rules Civ.Proc. 28 U.S. 
C.A. 
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The complaint prays for the convening 

of a three-judge district court as pro- 

vided by Title 28 of the United States 

Code, § 2284; for a declaratory judg- 

ment as to whether the enforcement of 

said statutes and ordinances abridges the 

privileges and immunities of plaintiffs as 

citizens of the United States, or deprives 
them of liberty without due process of 

law, or denies to them the equal protec- 

tion of the laws, as secured by the Four- 

‘teenth Amendment to the Constitution 
of the United States,‘ and the rights and 

privileges secured to them by Title 42, 

United States Code, §§ 1981 and 1983.5 

The complaint further prays that the de- 

fendants be both temporarily and perma- 

nently enjoined from enforcing the stat- 

utes and ordinances claimed to be uncon- 


4. Fourteenth Amendment, § 1: 

“All persons born or naturalized in the 
United States, and subject to the juris- 
diction thereof, are citizens of the United 
States and of the State wherein they re- 
side. No State shall make or enforce 
any law which shall abridge the privileges 
or immunities of citizens of the United 
States; nor shall any State deprive any 
person of life, liberty, or property, with- 
out due process of law; nor deny to any 
person within its jurisdiction the equal 
protection of the laws.” 


5. “§ 1981. Equal rights under the law 

“All persons within the jurisdiction of 
the United States shall have the same 
right in every State and Territory to 
make and enforce contracts, to sue, be 
parties, give evidence, and to the full 
and equal benefit of all laws and proceed- 
ings for the security of persons and prop- 
erty as is enjoyed by white citizens, 
and shall be subject to like punishment, 
pains, penalties, taxes, licenses, and ex- 
actions of every kind, and to no other.” 

“§ 1983. Civil action for deprivation 
of rights 

“Every person who, under color of any 
statute, ordinance, regulation, custom, or 
usage, of any State or Territory, subjects, 
or causes to be subjected, any citizen 
of the United States or other person 
within the jurisdiction thereof to the dep- 
rivation of any rights, privileges, or im- 
munities secured by the Constitution and 
laws, shall be liable to the party injured 
in an action at law, suit in equity, or 
other proper proceeding for redress.” 


stitutional and in conflict with saiq Fed. 
eral statutes. 


Federal Jurisdiction 
{1] Federal jurisdiction is invokeq 
under Title 28, United States Code, 
1331 and 1343(3),* and under Title 4 
United States Code, §§ 1981 and 1983 


footnote 5, supra. We think that th, | 


validity of both the State statutes ang the 
City ordinances is in question, but if only 
the City ordinances are involved, Federg) 
jurisdiction would still exist because the 
Constitution and statutes of Alabama ay. 
thorize the adoption of City ordinances 
“not inconsistent with the laws of th. 
state,” 7 and because the constitution) 
phrase “equal protection of the laws’ 
refers to City ordinances adopted under 
State authority as well as to State stat. 
utes.® 


6. “§ 1331. Federal question; amount in 
controversy 
“The district courts shall have orig. 
inal jurisdiction of all civil actions where. 
in the matter in controversy exceeds the 
sum or value of $3,000, exclusive of 
interest and costs, and arises under the 
Constitution, laws or treaties of the 
United States.” 

“$ 1343. Civil rights 
“The district courts shall have orig- 
inal jurisdiction of any civil action au- 
thorized by law to be commenced by any 
person: 

” - * « 2 

“(3) To redress the deprivation, under 
color of any State law, statute, ordinance, 
regulation, custom or usage, of any right, 
privilege or immunity secured by the 
Constitution of the United States or by 
any Act of Congress providing for equal 
rights of citizens or of all persons with- 
in the jurisdiction of the United States.” 


7. Constitution of Alabama of 1901, § 89; 
Alabama Code of 1940, Title 37, § 455. 


8. Buchanan v. Warley, 245 U.S. 60, 38 
S.Ct. 16, 62 L.Ed. 149; Cf. 42 U.S.C.A. 
§ 1983; Carlson v. People of State of 
California, 310 U.S. 106, 60 S.Ct. 746, 
84 L.Ed. 1104; Lovell v. City of Griffin, 
303 U.S. 444, 58 S.Ct. 666, 82 L.Ed. #49; 
North American Cold Storage Co. v. City 
of Chicago, 211 U.S. 306, 29 S.Ct. 101, 
53 L.Ed. 195; City of El Paso v. Texas 
Cities Gas Co., 5 Cir., 100 F.2d 501. 
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Jurisdiction of Three Judge District 
Court 


A three judge district court is required 
for the granting of “An interlocutory or 

rmanent injunction restraining the en- 
forcement, operation or execution of any 
state statute by restraining the action of 
any officer of such State”. 28 U.S.C.A. § 
9981. According to the complaint and the 
answers, the separation of the races on 
the buses is required both by State stat- 
utes and by City ordinances. Admitted- 
ly, therefore, State statutes are involved. 
The defendants claim, however, that the 
statutes and ordinances are being en- 
forced by municipal officers only, and not 
by “any officer of such State”. 28 U.S. 
C.A. § 2281, supra. 

If the members of the Alabama Public 
Service Commission are proper parties 
defendant, a matter to be hereinafter dis- 
cussed, then it must be conceded that the 
objection to the jurisdiction of the three 
judge district court fails. Irrespective 
of the answer to that question, however, 
we think that the three judge district 
court has jurisdiction. 


The State statutes, footnote 1, supra, 
vest in the defendant bus drivers the au- 
thority to enforce, and, notwithstanding 
their insistence to the contrary, we think 
that when so engaged the bus drivers 
clearly are officers of the State. 


[2-4] The City Commissioners have 
important duties to perform in connection 
with the enforcement, operation, and exe- 
cution of State statutes. Under Alabama 
law, a municipal corporation “is essen- 
tially a public agency, a local unit of gov- 


9. Spielman Motor Sales Co. v. Dodge, 295 
US. 89, 55 S.Ct. 678, 680, 79 L.Ed. 
1322; Rorick v. Board of Commissioners, 
307 U.S. 208, 212, 59 S.Ct. 808, 83 L.Ed. 
1242; City of Cleveland v. United States, 
323 U.S. 329, 332, 65 S.Ct. 280, 89 L.Ed. 
274; Watch Tower Bible & Tract So- 
ciety v. City of Bristol, D.C.Conn., 24 F. 
Supp. 57, affirmed 305 U.S. 572, 59 S.Ct. 
246, 83 L.Ed. 361; Suncrest Lumber Co. 
v. North Carolina Park Commission, 4 
Cir., 29 F.2d 823. 

10. If, however, the proceedings were not 
such as to require the presence of three 
judges, the judgment would still be valid 

142 F.Supp.—45% 
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ernment, invested with a portion of the 
sovereign power of the state, for the ben- 
efit of its inhabitants.”” Cooper v. Town 
of Valley Head, 212 Ala. 125, 101 So. 874, 
875. The defendant Chief of Police has 
authority to make arrests for violations 
of State statutes, 1940 Code of Alabama, 
Title 15, § 152. The City Recorder in 
criminal cases has the power of an ex- 
officio justice of the peace. 1940 Code of 
Alabama, Title 37, § 585. All of the City 
officials admit in their answers that they 
are enforcing the State statutes. An offi- 
cial, though localized by his geographic 
activities and the mode of his selection, is 
performing a State function when he en- 
forces a statute which “embodies a policy 
of state-wide concern” .® 


Very clearly, the three judge district 
court has jurisdiction.’ 


Comity 


{5] The defendants, relying on Ala- 
bama Public Service Commission v. 
Southern Railway Co., 341 U.S. 341, 71 
S.Ct. 762, 95 L.Ed. 1002, insist that even 
if the Federal court has jurisdiction, it 
should, in its discretion as a court of eq- 
uity, and for reasons of comity, decline 
to exercise such jurisdiction until the 
State courts have ruled on the construc- 
tion and validity of the statutes and ordi- 
nances. The short answer is that doc- 
trine has no application where the plain- 
tiffs complain that they are being de- 
prived of constitutional civil rights, for 
the protection of which the Federal 
courts have a responsibility as heavy as 
that which rests on the State courts.™ 


as the act of the court of one judge, since 
that judge concurs and joins in the rendi- 
tion of the judgment. Public Service 
Commission v. Brasher Freight Lines, 
Inc., 312 U.S. 621, 626, 61 S.Ct. 784, 
85 L.Ed. 1083; O'Malley v. U. S., 8 
Cir., 128 F.2d 676, 687. 


11. Lane v. Wilson, 307 U.S. 268, 274, 50 
S.Ct. 872, 83 L.Ed. 1281; Mitchell v. 
Wright, 5 Cir., 154 F.2d 924, 926; Ro- 
mero v. Weakley, 9 Cir., 226 F.2d 399, 
402; Wilson v. Beebe, D.C.Del., 99 PF. 
Supp. 418, 420. Cf. Doud v. Hodge, 350 
U.S. 485, 487, 76 S.Ct. 491. 
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Parties 

[6] Without repeating the averments 
of the complaint we hold that they are 
clearly sufficient to constitute this a class 
action on behalf of the four individual 
plaintiffs and of all other Negro citizens 
similarly situated. See Rule 23(a), F.R. 
C.P. 


[7,8] It was probably not necessary 
for the plaintiffs to sue the members of 
the Board. of Commissioners and the 
Chief of Police, not only as such but also 
individually, when no relief is sought 
against them by way of damages. If, 
however, the plaintiffs’ contentions are 
sustained, these defendants are acting 
not only in their capacities as municipal 
officers, but also as officers of the State; 
and, further, are possibly transcending 
the scope of their office in any capacity 
when they compel obedience to statutes 
and ordinances attacked as unconstitu- 
tional. Moreover, in issuing and enforc- 
ing an injunction, a court of equity acts 
in personam. If, as we trust will be true, 
no relief becomes necessary against any 
of them in their individual capacities, 
their joinder as individuals will prove 
harmless. The motion to strike said par- 
ties in their individual capacities is 
therefore denied. 


[9] The members of the Alabama 
Public Service Commission object to their 
joinder as parties defendant and move to 
dismiss the action as against them be- 
cause they say that neither they nor the 
Commission have any jurisdiction over 
the buses which are being operated with- 
in the City of Montgomery and its police 
jurisdiction. 


In the Act approved July 6, 1945, Gen- 
eral Acts of Alabama 1945, p. 731, now 
carried into the pocket supplement of the 
1940 Code of Alabama as Title 48, § 301 
(3la), see footnote 1, supra, appears the 


12. Compare Code of Alabama 1940, Title 
48, § 239 with § 2 of the Alabama Motor 
Carrier Act of 1939 carried into the 
pocket supplement of the Alabama Code 
as Title 48, § 301(2). 
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following significant paragraph: “T, | 
provisions of this section shall be admin. 
istered and enforced by the Alabama pub. 
lic service commission in the manner jp 
which provisions of the Alabama Motor 
Carrier Act of 1939 are administered ang 
enforced.” 


Testifying as a witness, the President 
of the Alabama Public Service Commis. 
sion admitted that on April 24, 1956, he 
sent a telegram to the National City 
Lines of Chicago, of which the Montgom. 
ery City Lines, Inc., is a subsidiary, read. 
ing as follows: 


“As President of the Alabama Public 
Service Commission, elected by the people 
of Alabama, sworn to uphold the segre- 
gation laws of this state, which include 
all forms of public transportation, I here. 
by defy ruling handed down by the Unit. 
ed States Supreme Court ordering de. 
segregation on public carriers. Alabama 
state law requiring segregation of the 
races on buses still stands. All public 
carriers in Alabama are hereby directed 
to strictly adhere to all present existing 
segregation laws in our state or suffer the 
consequences. 


*“*/3/ C. C. (Jack) Owen, President 
Alabama Public Service” 


That telegram was sent without the 
knowledge or concurrence of the other 
two Commissioners. 


Since the 1945 Act expressly imposes 
on the Alabama Public Service Com- 
mission the duty of administering and 
enforcing its requirements as to segrega- 
tion of the races, and since the President 
of the Commission has acted so positively 
and affirmatively to that end, the motion 
to dismiss the action as against the mem- 
bers of the Alabama Public Service Con- 
mission should be and the same is here- 
by denied. 


13. If, in law and fact, the Commission has 
no jurisdiction over the operation of the 
buses here involved, the retention of the 
members of the Commission as parties 
defendant will be harmless to them, even 
if erroneous. 
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Validity of Separate But Equal Doc- 
trine as Applied to Intrastate 
Transportation 


The ultimate question is whether the 
statutes and ordinances requiring the 
segregation of the white and colored 
races on the common carrier motor buses 
in the City of Montgomery and its police 
jurisdiction are unconstitutional and in- 
yalid. Unless prohibited by the Consti- 
tution of the United States, the power 
to require such segregation is reserved 
to the States or to the people.—See Tenth 
Amendment. 


[10] In their private affairs, in the 
conduct of their private businesses, it is 
clear that the people themselves have the 
liberty to select their own associates and 
the persons with whom they will do busi- 
ness, unimpaired by the Fourteenth 
Amendment. The Civil Rights Cases, 
109 U.S. 3, 3 S.Ct. 18, 27 L.Ed. 835. In- 
deed, we think that such liberty is guar- 
anteed by the due process clause of that 
Amendment. 


[11] There is, however, a difference, 
a constitutional difference, between vol- 
untary adherence to custom and the per- 
petuation and enforcement of that cus- 
tom by law. Shelley v. Kraemer, 334 U.S. 
1, 13, 68 S.Ct. 836, 92 L.Ed. 1161. The 
Fourteenth Amendment provides that 
“No State shall * * * deprive any 
person of life, liberty, or property, with- 
out due process of law; nor deny to any 
person within its jurisdiction the equal 
protection of the laws.” 


{12,13] Those provisions do not in- 
terfere with the police power of the 
States so long as the state laws operate 
alike upon all persons and property sim- 
ilarly situated. Barbier v. Connolly, 113 
U.S. 27, 31, 32, 5 S.Ct. 357, 28 L.Ed. 
923. That Amendment “merely requires 
that all persons subjected to such legis- 
lation shall be treated alike, under like 
circumstances and conditions, both in the 
privileges conferred and in the liabilities 
imposed.” Marchant v. Pennsylvania 
Railroad Co., 153 U.S. 380, 390, 14 S.Ct. 
894, 897, 38 L.Ed. 751. The equal pro- 
tection clause requires equality of treat- 
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ment before the law for all persons with- 
out regard to race or color. See e. g. 
Strauder v. West Virginia, 100 U.S. 303, 
25 L.Ed. 664; Buchanan v. Warley, 245 
U.S. 60, 38 S.Ct. 16, 62 L.Ed. 149; Gong 
Lum v. Rice, 275 U.S. 78, 48 S.Ct. 91, 72 
L.Ed. 172; Shelley v. Kraemer, 334 U.S. 
1, 68 S.Ct. 836, 92 L.Ed. 1161. 


In Plessy v. Ferguson, 163 U.S. 537, 
16 S.Ct. 1138, 41 L.Ed. 256, decided in 
1896, the Supreme Court held as to intra- 
state commerce that a Louisiana statute, 
LSA-R.S. 45:528 et seq., requiring rail- 
way companies to provide equal but sep- 
arate accommodations for the white and 
colored races was not in conflict with 
the provisions of the Fourteenth Amend- 
ment. That holding was repeatedly fol- 
lowed in later cases. Chesapeake & Ohio 
Ry. Co. v. Kentucky, 1900, 179 U.S. 388, 
21 S.Ct. 101, 45 L.Ed. 244; Chiles v. 
Chesapeake & Ohio Ry. Co., 1910, 218 
U.S. 71, 30 S.Ct. 667, 54 L.Ed. 936; Mc- 
Cabe v. Atchison, T. & S. F. Ry. Co., 1914, 
235 U.S. 151, 35 S.Ct. 69, 59 L.Ed. 169. 

In Morgan v. Virginia, 1946, 328 U.S. 
373, 66 S.Ct. 1050, 90 L.Ed. 1317, the 
Court held that a state statute requiring 
segregated seats for Negro passengers 
on interstate buses was an unconstitu- 
tional burden of interstate commerce. 
In Henderson v. United States, 1950, 339 
U.S. 816, 70 S.Ct. 843, 94 L.Ed. 1302, the 
Court held that interstate railroad reg- 
ulations and practices assigning a sep- 
arate table in a dining car to Negroes 
contravened the Interstate Commerce 
Act, 49 U.S.C.A. § 1 et seq. The Court 
referred to the statutory right as “a 
fundamental right of equality of treat- 
ment,” and cited cases construing the 
Fourteenth Amendment, see 339 U.S. 825, 
70 S.Ct. 847, though the Court did not 
reach the constitutional question. The 
reasoning applied was similar to that em- 
ployed in Shelley v. Kraemer, 334 U:S. 
1, 22, 68 S.Ct. 836, 92 L.Ed. 1161, where 
the Court recognized that the underlying 
philosophy of the Fourteenth Amend- 
ment is the equality before the law of 
each individual. 


In the field of college education, begin- 
ning in 1938 and continuing to the pres- 
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ent time, the Court has first weakened 
the vitality of, and has then destroyed, 
the separate but equal concept. State of 
Missouri ex rel. Gaines v. Canada, 1938, 
805 U.S. 337, 59 S.Ct. 232, 83 L.Ed. 208; 
Sipuel v. Board of Regents of University 
of Oklahoma, 1948, 332 U.S. 631, 68 S.Ct. 
299, 92 L.Ed. 247; Fisher v. Hurst, 1948, 
333 U.S. 147, 68 S.Ct. 389, 92 L.Ed. 604; 
Sweatt v. Painter, 1950, 339 U.S. 629, 70 
S.Ct. 848, 94 L.Ed. 1114; McLaurin v. 
Oklahoma State Regents, 1950, 339 U.S. 
637, 70 S.Ct. 851, 94 L.Ed. 1149; State 
of Florida ex rel. Hawkins v. Board of 
Control of Florida, 1954, 347 U.S. 971, 
74 S.Ct. 783, 98 L.Ed. 1112; Tureaud v. 
Board of Supervisors of Louisiana State 
University, 1954, 347 U.S. 971, 74 S.Ct. 
784, 98 L.Ed. 1112; Lucy v. Adams, 1955, 
350 U.S. 1, 76 S.Ct. 33; State of Flori- 
da ex rel. Hawkins v. Board of Con- 
trol, 350 U.S. 413, 76 S.Ct. 464; Board 
of Trustees of University of North 
Carolina v. Frasier, 1956, 350 U.S. 979, 
76 S.Ct. 467. 


The separate but equal concept had its 
birth prior to the adoption of the Four- 
teenth Amendment in the decision of a 
Massachusetts State court relating to 
public schools. Roberts v. City of Bos- 
ton, 1849, 5 Cush. 198, 59 Mass. 198. The 
doctrine of that case was followed in 
Plessy v. Ferguson, supra. In the School 
Segregation Cases, Brown v. Board of 
Education of Topeka, 1954, 347 U.S. 483, 
74 S.Ct. 686, 98 L.Ed. 873 and Bolling 


14. This principle is aptly illustrated by 
the difference with which the Fourth Cir- 
cuit treated Plessy v. Ferguson as a 
binding precedent in 1950, Boyer v. Gar- 
rett, 183 F.2d 582 and in 1955, Flem- 
ming v. South Carolina Electric & Gas 
Co., 224 F.2d 752. In their change of 
views that distinguished Court headed by 
Chief Judge Parker was governed by the 
rule best stated by Judge Parker himself, 
speaking for a three judge district court 
in Barnette v. West Virginia State Board 
of Education, D.C., 47 F.Supp. 251, 252- 
253: 

“Ordinarily we would feel constrained 

to follow an unreversed decision of the 

Supreme Court of the United States, 

whether we agreed with it or not. It 

is true that decisions are but evidences 
of the law and not the law itself; but the 
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v. Sharpe, 1954, 347 U.S. 497, 74 S.Ct 
693, 98 L.Ed. 884, the separate but equ) 
doctrine was repudiated in the are, 
where it first developed, i. e., in the fie 
of public education. On the same day th, 
Supreme Court made clear that its ry. 
ing was not limited to that field when it 
remanded “for consideration in the light 
of the Segregation Cases * * * anj 
conditions that now prevail” a case jp. 
volving the rights of Negroes to use the 
recreational facilities of city parks. Mui; 
v. Louisville Park Theatrical Associa. 
tion, 1954, 347 U.S. 971, 74 S.Ct. 783, 9g 
L.Ed. 1112. 

Later the Fourth Circuit expressly 
repudiated the separate but equal do. 
trine as applied to recreational centers, 
Dawson v. Mayor and City Council of 
Baltimore, 4 Cir., 220 F.2d 386, 387. Its 
judgment was affirmed by the Supreme 


Court, 350 U.S. 877, 76 S.Ct. 133. The | 


\ 
| 


| 


doctrine has further been repudiated in | 


holdings that the cities of Atlanta and of 
Miami cannot meet the test by furnish- 
ing the facilities of their municipal golf 


courses to Negroes on a segregated basis, | 


Rice v. Arnold, 340 U.S. 848, 71 S.Ct. 77, 
95 L.Ed. 621; Holmes v. City of Atlanta, 
350 U.S. 879, 76 S.Ct. 141. 


{14,15} Even a statute can be repeal. 
ed by implication. A fortiori, a judicial 
decision, which is simply evidence of the 
law and not the law itself, may be so im- 
paired by later decisions as no longer to 
furnish any reliable evidence. 


decisions of the Supreme Court must be 
accepted by the lower courts as binding 
upon them if any orderly administration 
of justice is to be attained. The develop- 
ments with respect to the Gobitis case 
{Minersville School District v. Gobitis, 
310 U.S. 586, 60 S.Ct. 1010, 84 L.Ed. 
1375] however, are such that we do not 
feel that it is incumbent upon us to accept 
it as binding authority. Of the seven jus- 
tices now members of the Supreme Court 
who participated in that decision, four 
have given public expression to the view 
that it is unsound, the present Chief 
Justice in his dissenting opinion rendered 
therein and three other justices in a spe- 
cial dissenting opinion in Jones v. City 
of Opelika, 316 U.S. 584, 62 S.Ct. 1231, 
1251, 86 L.Ed. 1691. The majority of the 
court in Jones v. City of Opelika, more 
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We cannot in good conscience perform 
our duty as judges by blindly following 
the precedent of Plessy v. Ferguson, su- 
pra, when our study leaves us in complete 
agreement with the Fourth Circuit's 
opinion *® in Flemming v. South Carolina 
Electric & Gas Co., 224 F.2d 752, appeal 
dismissed April 23, 1956, 351 U.S. 901, 76 
s.Ct. 692, that the separate but equal 
doctrine can no longer be safely followed 
as a correct statement of the law. In 
fact, we think that Plessy v. Ferguson 
has been impliedly, though not explicitly, 
overruled, and that, under the later deci- 
sions, there is now no rational basis upon 
which the separate but equal doctrine 
can be validly applied to public carrier 
transportation within the City of Mont- 
gomery and its police jurisdiction. The 
application of that doctrine cannot be 
justified as a proper execution of the 
state police power."¢ 


[16] We hold that the statutes and 
ordinances requiring segregation of the 


over, thought it worth while to distin- 
guish the decision in the Gobitis case, 
instead of relying upon it as support- 
ing authority. Under such circumstances 
and believing, as we do, that the flag 
salute here required is violative of re- 
ligious liberty when required of persons 
holding the religious views of plaintiffs, 
we feel that we would be recreant to our 
duty as judges, if through a blind follow- 
ing of a decision which the Supreme 
Court itself has thus impaired as an au- 
thority, we should deny protection to 
rights which we regard as among the 
most sacred of those protected by con- 
stitutional guaranties.” 

To like effect is the opinion of Judge 
Frank for the Second Circuit in Perkins 
v. Endicott Johnson Corporation, 128 F. 
2d 208, 217-218: 

“We would stultify ourselves and un- 
necessarily burden the Supreme Court 
if—adhering to the dogma, obviously fic- 
tional to any reader of its history, that 
alterations in that court's principles of de- 
cision never occur unless recorded in ex- 
plicit statements that earlier decisions 
are overruled—we stubbornly and literal- 
ly followed decisions which have been, 
but not too ostentatiously, modified. ‘The 
life of the law,’ as Mr. Justice Holmes 
snid, ‘has been experience.’ Legal doc- 
first enunciated, often prove 
to be inadequate under the impact of en- 


trines, ns 
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white and colored races on the motor 
buses of a common carrier of passengers 
in the City of Montgomery and its police 
jurisdiction violate the due process and 
equal protection of the law clauses of the 
Fourteenth Amendment to the Constitu- 
tion of the United States. This holding 
does not, however, become effective un- 
til the entry of formal judgment. The 
parties are requested to submit to the 
Court in writing within two weeks from 
the date of this opinion their views as to 
the form of judgment to be entered, and 
as to whether such judgment should be 
stayed in the event of an appeal. 


LYNNE, District Judge (dissenting). 


Only a profound, philosophical dis- 
agreement with the ultimate conclusion 
of the majority ‘“‘that the separate but 
equal doctrine can no longer be safely 
followed as a correct statement of the 
law’’ would prompt this, my first dissent. 
But I should consider myself recreant 
both to conscience and duty in withhold- 


suing experience in their practical ap- 
plication. And when a lower court per- 
ceives a pronounced new doctrinal trend 
in Supreme Court decisions, it is its duty, 
cautiously to be sure, to follow not to re- 
sist it.” See also United States v. Gi- 
rouard, 1 Cir., 149 F.2d 760, 765, dis- 
senting opinion of Judge Woodbury, re- 
versed 328 U.S. 61, 66 S.Ct. 826, 90 L. 
Ed. 1084; New England Mutual Life 
Ins. Co. v. Welch, 1 Cir., 153 F.2d 260, 
262; Picard v. United Aircraft Corp., 
2 Cir., 128 F.2d 632, 636; opinion by 
Judge Learned Hand; Spector Motor 
Service v. Walsh, 2 Cir., 139 F.2d 809, 
814, opinion by Circuit Judge Clark; 
Gardella v. Chandler, 2 Cir., 172 F.2d 
402, 409; United States v. Ullmann, 2 
Cir., 221 F.2d 760, 762; “The Attitude 
of Lower Courts to Changing Prece- 
dents”, 50 Yale L.J. 1448. 


15. That opinion is entitled to great respect, 
especially in view of the distinction and 
learning of the judges who compose that 
Court, Circuit Judges Parker, Soper and 
Dobie. 


16. Shelley v. Kraemer, 334 U.S. 1, 21, 68 
S.Ct. 836, 92 L.Ed. 1161: Morgan v. 
Virginia, 328 U.S. 373, 380, 66 S.Ct. 
1050, 90 L.Ed. 1317; Buchanan v. War- 
ley, 245 U.S. 60, 74, 38 S.Ct. 16, 62 L. 
Ed. 149; City of Birmingham v. Monk, 
5 Cir., 185 F.2d 859, 862. 
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ing my views because of the affection and 
esteem which I bear for my associates. 
For many years as a trial judge in the 
state and federal systems I have en- 
deavored faithfully to understand and 
apply precedents established by the opin- 
ions of appellate courts. This was not a 
blind obedience to a legalistic formula 
embodied in the rule of stare decisis. It 
was the result of a simple belief that the 
laws which regulate the conduct, the af- 
fairs, and sometimes the emotions of our 
people should evidence not only the ap- 
pearance but also the spirit of stability. 
Judges of trial courts frequently find 
themselves in disagreement with the 
rationale of an old, but clearly controlling 
precedent. That is so because their posi- 
tions do not insulate them from those 
changing physical and metaphysical con- 
cepts which form a part of the life proc- 
ess. But they are neither designed nor 
equipped to perform the legislative func- 
tion of putting off the old and putting on 
the new. To arrogate to themselves this 
prerogative, in my humble opinion, would 
be the first, fatal step in making hollow 
the proud boast that ours is a “gov- 
ernment of laws and not of men.” 


Judge Rives, just the other day, deliv- 
ering the opinion of the Court of Appeals 
for the Fifth Circuit, sitting en banc, 
in Howard v. United States, 232 F.2d 
274, 275, stated my position, clearly and 
concisely : 


“In the face of such recognition 
by the Supreme Court of a test of 
criminal responsibility, we do not 
feel at liberty to consider and de- 
cide whether in our opinion the re- 
cent modification of such test in the 
District of Columbia is sound or un- 
sound, nor whether some other test 
should be adopted. This Circuit fol- 


1. Chesapeake & Ohio Ry. Co. v. Ken- 
tucky, 1900, 179 U.S. 388, 21 S.Ct. 101, 
45 L.Ed. 244; Chiles v. Chesapeake & 
Ohio Ry. Co., 1910, 218 U.S. 71, 30 
S.Ct. 667, 54 L.Ed. 936; McCabe v. 
Atchison, T & S. F. Ry. Co., 1914, 235 
U.S. 151, 35 S.Ct. 69, 59 L.Ed. 169. 


2. Barnette v. West Virginia State Board 
of Education, D.C.1942, 47 F.Supp. 251; 
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lows the law as stated by the Sy. 
preme Court and leaves any need for 
modification thereof to that Court, 
* * *,.” (Emphasis supplied.) 
The majority recognize, it was conced. 
ed in oral arguments by counsel for plaip. 
tiffs, that Plessy v. Ferguson, 1896, 163 
U.S. 537, 16 S.Ct. 1138, 41 L.Ed. 256, jg 
precisely in point, and that its holding 
has been repeatedly followed in late 
transportation cases.' Its authority ob. 
viously was unaffected by the action of 
the Supreme Court in dismissing the ap- 
peal in South Carolina Electric & Gas Co, 
v. Flemming, 351 U.S. 901, 76 S.Ct. 692 
The citation of Slaker v. O’Connor, 27% 
U.S. 188, 49 S.Ct. 158, 73 L.Ed. 258, js 
convincing that it did not place the 
stamp of its approval upon the decision 
of the Fourth Circuit in Flemming y, 
South Carolina Electric & Gas Co., 224 


F.2d 752, but simply concluded that its ' 


judgment was not final and hence that the 
appeal did not lie. 28 U.S.C.A. § 1254(2), 


In complete agreement with the Fourth 
Circuit’s opinion in Flemming that the 
separate but equal doctrine can no long- 
er be safely followed as a correct state. 
ment of the law, the majority conclude 
that Plessy v. Ferguson, in which that 
doctrine made its first appearance sixty 
years ago, has been impliedly, though not 
explicitly overruled. While I share their 
great respect for Judges Parker, Soper 
and Dobie, I do not at all agree. 


A comparatively new principle of per- 
nicious implications has found its way 
into our jurisprudence.* 
may feel free to disregard the precise 
precedent of a Supreme Court opinion if 
they perceive a “pronounced new doctrin- 
al trend” in its later decisions which 
would influence a cautious judge to 
prophesy that in due time and in a proper 


Perkins v. Endicott Johnson Corporation, 
2 Cir., 1942, 128 F.2d 208; Spector Mo- 
tor Service v. Walsh, 2 Cir., 1943, 139 F. 
2d 809: Gardella v. Chandler, 2 Cir, 
1949, 172 F.2d 402, 409; United States 
v. Ullmann, 2 Cir., 1955, 221 F.2d 760; 
United States v. Girouard, 1 Cir., 1945, 
149 F.2d 760; 50 Yale Law Journal 
1448. 
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case such established precedent will be 
overturned explicitly. Peculiarly appro- 
priate in this context is the following 
language of Judge Woodbury, writing for 
the First Circuit in New England Mutual 
Life Ins. Co. v. Welch, 153 F.2d 260, 262: 


“Furthermore we find no indica- 
tion from anything said therein of a 
purpose to depart from the rule of 
the earlier decisions cited above. 
Under these circumstances we see 
no vecasion even to consider the basic 
question whether we would adopt the 
doctrine of Barnette v. West Vir- 
ginia State Board of Education, 
D.C., 47 F.Supp. 251, 253, and Spec- 
tor Motor Service v. Walsh, 2 Cir., 
139 F.2d 809, 817, 823, and in extra- 
ordinary situations disregard con- 
trolling decisions of the Supreme 
Court not yet explicitly overruled. 
It will suffice to say that we would 
feel disposed to consider taking such 
a course only when there are the 
clearest indications that the control- 
ling decision of the Supreme Court, 
though not formally overruled, would 
no longer be followed by that Court 
and we find no such indications 
here.” 


In 1950, the Fourth Circuit had be- 
fore it the case of Boyer v. Garrett, 183 
F.2d 582, involving an officially adopted 
rule providing for the segregation of 
races in athletic activities in the public 
parks and playgrounds in the City of 
Baltimore. In affirming the judgment of 
the District Court, the same judges who 
decided Flemming held: 


“The contention of plaintiffs is 
that, notwithstanding this equality 
of treatment, the rule providing for 
segregation is violative of the provi- 
sions of the federal Constitution. 
The District Court dismissed the 
complaint on the authority of Plessy 
v. Ferguson, 163 U.S. 537, 16 S.Ct. 
1138, 41 L.Ed. 256; and the princi- 
pal argument made on appeal is that 
the authority of Plessy v. Ferguson 
has been so weakened by subsequent 
decisions that we should no longer 


consider it as binding. We do not 


40361 O—59—pt. 4——29 
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think, however, that we are at liberty 
thus to disregard a decision of the 
Supreme Court which that court has 
not seen fit to overrule and which it 
expressly refrained from reexamin- 
ing, although urged to do so, in the 
very recent case of Sweatt v. Paint- 
er, [339 U.S. 629] 70 S.Ct. 848 [94 
L.Ed. 1114]. It is for the Supreme 
Court, not us, to overrule its deci- 
sions or to hold them outmoded.” 


In 1955, in Flemming, an intrastate 
transportation case, reversing the dis- 
trict judge, the court wrote: 


“We do not think that the separate 
but equal doctrine of Plessy v. Fer- 
guson, supra, can any longer be re- 
garded as a correct statement of the 
law. That case recognizes segrega- 
tion of the races by common carriers 
as being governed by the same prin- 
ciples as segregation in the public 
schools; and the recent decisions in 
Brown v. Board of Education [of 
Topeka], 347 U.S. 483, 74 S.Ct. 686, 
98 L.Ed. 873 and Bolling v. Sharpe, 
347 U.S. 497, 74 S.Ct. 693, 98 L.Ed. 
884, which relate to public schools, 
leave no doubt that the separate but 
equal doctrine approved in Plessy 
v. Ferguson has been repudiated. 
That the principle applied in the 
school cases should be applied in 
cases involving transportation, ap- 
pears quite clearly from the recent 
case of Henderson v. United States, 
339 U.S. 816, 70 S.Ct. 843, 94 L.Ed. 
1302, where segregation in dining 
cars was held violative of a section of 
the interstate commerce act provid- 
ing against discrimination.” 

Within this five year interval the Su- 
preme Court had spoken pertinently but 
once, in the case of Brown v. Board of 
Education of Topeka, 347 U.S. 483, 74 
S.Ct. 686, 98 L.Ed. 873, since Bolling v. 
Sharpe, 347 U.S. 497, 74 S.Ct. 693, 98 L. 
Ed. 884, did not discuss Plessy v. Fer- 
guson and appears to have been decided 
on a parity of reasoning. My study of 
Brown has convinced me that it left un- 
impaired the “ ‘separate but equal’ ” [347 
U.S. 483, 74 S.Ct. 688] doctrine in a 
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local transportation case and I perceive 
no pronounced new doctrinal trend there- 
in. 

Of course I appreciate the care with 
which the Supreme Court limits its pro- 
nouncements upon great constitutional 
questions to the narrow issues before it 
and the only issue in Brown involved a 
collision between the Fourteenth Amend- 
ment and state laws commanding segre- 
gation in the public schools. But in 
Brown the Court’s opinion referred to 
Plessy v. Ferguson six times and to its 
“ ‘separate but equal’” doctrine on four 
occasions. It epitomized its concept of 
that doctrine as follows: “Under that 
doctrine, equality of treatment is accord- 
ed when the races are provided substan- 
tially equal facilities, even though these 
facilities be separate.” Its ultimate con- 
clusion was, and this I conceive to be the 
rationale of its decision, “that in the field 
of public education the doctrine of ‘sep- 
arate but equal’ has no place. Separate 
educational facilities are inherently un- 
equal.” 


It seems to me that the Supreme Court 
therein recognized that there still re- 
mains an area within our constitutional 
scheme of state and federal governments 
wherein that doctrine may be applied 
even though its applications are always 
constitutionally suspect and for sixty 
years it may have been more honored in 
the breach than in the observance. 
Granted that the trend of its opinions is 
to the effect that segregation is not to be 
permitted in public facilities furnished 
by the state itself and the moneys of the 
state, as in the case of public schools, or 
public parks, cf. Muir v. Louisville Park 
Theatrical Association, 347 U.S. 971, 74 
S.Ct. 783, 98 L.Ed. 1112; Dawson v. 
Mayor and City Council of Baltimore, 
4 Cir., 220 F.2d 386, affirmed 350 U:S. 
877, 76 S.Ct. 133, or municipal golf 
courses, cf. Rice v. Arnold, 340 U.S. 848, 
71 S.Ct. 77, 95 L.Ed. 621; Holmes v. 
City of Atlanta, 350 U.S. 879, 76 S.Ct. 
141, on the plain theory that if the state 
is going to provide such facilities at all, 
it must provide them equally to the citi- 
zens, it does not follow that it may not 
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be permitted in public utilities holding 
nonexclusive franchises. 

If that doctrine has any vitality, this 
is such a case in which it has been ap. 
plied fairly. According to its teaching 
not absolute, but substantial equality ig 
required. Such equality is not a question 
of dogma, but one of fact. Under the un- 
disputed evidence adduced upon the hear- 
ing before us practices under the laws 
here attacked have resulted in providing 
the races not only substantially equal 
but in truth identical facilities. 

In my opinion the holding of the Court 
in Morgan v. Virginia, 328 U.S. 373, 66 
S.Ct. 1050, 90 L.Ed. 1317, that the at- 
tempt of a state to require the segrega- 
tion of passengers on interstate buses 
results in the imposition of an undue bur- 
den on interstate commerce is wholly ir- 
relevant to the issue before us. And 
equally inapposite is reference to Hender- 
son v. United States, 339 U.S. 816, 70 S. 
Ct. 843, 844, 94 L.Ed. 1302 which held 
that rules and practices of interstate rail- 
road carriers requiring the segregation 
of passengers in dining cars were offen- 
sive to Section 3(1) of the Interstate 
Commerce Act making it unlawful for a 
railroad in interstate commerce “ ‘to sub- 
ject any particular person, * * * to 
any undue or unreasonable prejudice or 
disadvantage in any respect whatsoever: 
” ee #* ve 

The supremacy of the federal govern- 
ment in matters affecting interstate 
commerce is axiomatic. Cases involving 
the exercise of its power in that realm 
shed no light on Fourteenth Amendment 
problems. It does seem quite clear that 
by its terms the Congress is given the 
power and duty to enforce the Fourteenth 
Amendment by legislation. Thus the 
Congress would have the power, thus de- 
rived, to proscribe segregation in intra- 
state transportation. It is worthy of 
note that for sixty years it has not seen 
fit to do so. 

While any student of history knows 
that under our system of government 
vindication of the constitutional rights 
of the individual is not, and ought not to 
be, entrusted to the Congress, its ret- 
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jcence to intrude upon the internal af- 
fairs of the several states should caution 
ys against doing so where the path of 
duty is not plainly marked and when we 
must hold a clear precedent of the Su- 

Because I would dismiss the action on 
the authority of Plessy v. Ferguson, I do 
not reach the procedural questions dis- 
cussed in the majority opinion. I re- 
spectfully dissent. 


James BR. PIERCE 
Vv. 
The UNITED STATES of America. 
Civ. A. No. 2134. 


United States District Court 
E. D. Tennessee, S. D. 


April 19, 1955. 


Action against United States under 
Tort Claims Act, for injuries sustained 
by lineman in an electrical accident at a 
government ordnance works. The Dis- 
trict Court, Darr, Chief Judge, held, in- 
ter alia, that the government had breach- 
ed a nondelegable duty, under Tennessee 
law, to take adequate precautions to avoid 
injury to the lineman. 

Judgment for plaintiff. 


Judgment affirmed, 235 F.2d 466. 


1. United States €-78(14) 

In action against United States un- 
der Tort Claims Act, for injuries sus- 
tained by lineman in electrical accident in 
Tennessee, substantive law of Tennessee 
governed. 28 U.S.C.A. §§ 1346, 2671 et 
seq. 

2. Workmen’s Compensation ©2158 

Subcontractor’s employee was not 
barred from recovery against United 
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States under Tort Claims Act merely be- 
cause he had received benefits under 
Tennessee workmen’s compensation stat- 
ute. T.C.A. §§ 50-901 et seq., 50-914; 
28 U.S.C.A. § 1846(b). 


8. Workmen’s Compensation ©2165 

Section of Tennessee Workmen's 
Compensation Act making principal con- 
tractor liable for injuries to subcontrac- 
tor’s employee to same extent as sub- 
contractor has no application to third 
parties but is limited to principal or in- 
termediate contractors or subcontractors. 
T.C.A. § 50-915. 


4. Electricity €19(5) 

In action against United States un- 
der Tort Claims Act, for injuries sus- 
tained by lineman in electrical accident 
at ordnance works, evidence failed to es- 
tablish assumption of risk. 28 U.S.C.A. 
§ 1346(b). 


5. Master and Servant ©—205(1), 217(1, 7) 

Though worker may be held to as- 
sume normal and foreseeable risks inci- 
dent to type of work in which he is en- 
gaged, he has right to assume that em- 
ployer has used due diligence to provide 
suitable appliances in operation of his 
business, and worker does not assume 
risk of employer’s negligence in perform- 
ing such duties, subject to exception that 
where a defect is known to employee or 
is patent so as to be readily observed by 
him through reasonable diligence for his 
own safety, he may be held to assume 
risks incident thereto. 28 U.S.C.A. § 
1346(b). 


6. Negligence <—105 

Term “assumption of risk” presup- 
poses not only some danger but reason- 
able opportunity to ascertain nature of 
risk and an appreciation of that risk. 
28 U.S.C.A. § 1346(b). 

See publication Words and Phrases, 
for other judicial constructions and defi- 
nitions of “Assumption of Risk”. 

7. Master and Servant <-157 

If employer knows that servant will 
be exposed to risk and danger in any la- 
bor to which he assigns him and is aware 
that servant is, from any cause, disquali- 
fied to know, appreciate and avoid such 
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Alfred AVERY, Jr., A Minor, by his Moth- 
er and Next Friend, (Mrs.) Alfred 
Avery, et al, Appellants, 

v. 

WICHITA FALLS INDEPENDENT 
SCHOOL DISTRICT, et al, 
Appellees. 

No. 16148. 


(241 F. 2d 230) 


United States Court of Appeals 
Fifth Circuit. 


Jan. 9, 1957. 
Dissenting Opinion Jan. 25, 1957. 


Twenty Negro children of public 
school age brought action against inde- 
pendent school district and others for a 
declaratory judgment as to the rights and 
privileges of the class and to enjoin in- 
dependent school district and others 
from denying to the Negro children and 
the members of the class of persons they 
represented the right and the privilege 
of attending public elementary school 
nearest their respective homes without 
discrimination as to race or color. The 
United States District Court for the 
Northern District of Texas, Joseph B. 


medical expenses as a personal deduction, 
to arrive at net income, or if those per- 
sonal deductions do not total what the 
government allows as standard deductions, 
which is there computed on the tax table 
on the back of the tax returns for ad- 
justed gross income of five thousand dol- 
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Dooley, J., entered judgment adverse to 
the Negro children, and they appealed. 
The Court of Appeals, Rives, Circyit 
Judge, held that where District Court 
was convinced that school board haq 
made a prompt and reasonable start with 
the segregation and was proceeding in g 
good faith compliance at the earliest 
practicable date, District Court did not 
abuse its discretion in declining to enter 
a decree declaring the rights of the par. 
ties or in enjoining against discrimina- 
tion, but District Court erred in dis- 
missing the action, on ground that the 
case had become moot, and should have 
permitted the case to remain on the 
docket. 


Judgment reversed and cause re- 
manded. 


Cameron, Circuit Judge, dissented, 


L. Federal Civil Procedure ¢>/81 

Twenty Negro children of public 
school age, who resided in independent 
school district, could bring a class action 
against independent school district for a 
declaratory judgment as to the rights and 
privileges of the class and to enjoin dis- 
trict from denying to them and members 
of class they represented the right and 
privilege of attending public elementary 
school nearest their homes without dis- 
crimination being made on basis of race 
or color. Fed.Rules Civ.Proc. rule 23(a) 
(3), 28 U.S.C.A. 


lars or less [sic] was 10 per cent of 
your net income or adjusted gross in- 
come, limited to one thousand do lira, 
taking either the standird deductions or 
items deduction, whichever is higher, we 
arrive at the net income for tax pur- 
poses.” 
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3, Schools and School Districts €>13 

The federal Constitution forbids any 
state action requiring segregation of 
children in public schools solely on ac- 
count of race, but it does not require ac- 
tual integration of the races. 


$. Courts =262.4(9) 
Declaratory Judgment 274 

Where federal District Court was 
convinced that school board had made a 
prompt and reasonable start toward do- 
ing away with segregation in public 
schools in independent school district and 
was proceeding in good faith compliance 
with decisions of the United States Su- 
preme Court in school segregation cases, 
federal District Court did not abuse its 
discretion in declining to enter a decree 
declaring the rights of the’ parties in 
class action brought by Negro children, 
or enjoining against discrimination. 


4 Declaratory Judgment 362 
Federal Civil Procedure <—1741 

Where federal District Court did not 
abuse its discretion in declining to enter 
a decree declaring the rights of parties in 
class action by Negro children or enjoin- 
ing against discrimination because Dis- 
trict Court was convinced that school 
board had made a prompt and reasonable 
start with desegregation, but the case 
had not become moot, it was error for 
District Court to dismiss the action, and 
action should have been permitted to re- 
main on the docket. 


ed 


U. Simpson Tate, Louis A. Bedford, 
Jr., Dallas, Tex., Robert L. Carter, Thur- 
good Marshall, New York City, for ap- 
pellants. 


R. Marvin Pierce, Clyde Fillmore, 
Wichita Falls, Tex., for appellees. 


Before RIVES, TUTTLE and CAM- 
ERON, Circuit Judges. 


RIVES, Circuit Judge. 


This action was brought by twenty 
negro children of public school age, resi- 
dents of the Wichita Falls Independent 
School District, as a class action, the 
complaint averring, 
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“4. Minor plaintiffs bring this 
action by their next friends in their 
own behalf, and on behalf of all oth- 
er Negro minors who are similarly 
situated because of race or color 
within the defendant Wichita Falls 
Independent School District. They 
allege that they are members of a 
general class of persons who are seg- 
regated and discriminated against 
by order of the defendant board of 
trustees of the defendant Wichita 
Falls Independent School District 
because of their race and color; that 
the members of the class are so nu- 
merous as to make it impracticable 
to bring all of them before this 
Court; that they, as members of the 
class, can and will fairly represent 
all of the members of the class; that 
the character of the right sought to 
be enforced and protected for the 
class is several and that there is a 
common question of fact and law af- 
fecting the several rights of all and 
a common relief is sought, and that 
they bring this action by their next 
friends as a class action pursuant to 
Rule 23(a) (3), of the Federal Rules 
of Civil Procedure. [28 U.S.C.A.]” 


The prayer was for a declaratory judg- 
ment as to the rights and privileges of 
the class, and that the defendants be 
enjoined from denying to the minor 
plaintiffs and the members of the class 
of persons they represent the right and 
privilege of attending the public elemen- 
tary school nearest their respective 
homes “under the same conditions and 
circumstances and without any distinc- 
tions being made as to them on the basis 
of their race or color.” 


The defendants moved to dismiss the 
complaint and in the alternative for a 
summary judgment, and the court dis- 
missed the complaint stating in its order 
of dismissal that: 

“taking into consideration all of the 

proof, the declared purpose and pol- 

icy of the defendants to carry out de- 
segregation in the schools of the Dis- 
trict during the next school term, the 
progress already made and the defin- 
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ite prospect that such voluntary ad- 
justment will be accomplished with- 
in a matter of months, it appears te 
the Court that judicial intervention 
under the equity powers at this time 
would be premature or inadvisable, 
and the Court is also of the opin- 
ion that the specific grievance al- 
leged by the plaintiffs from being 
denied entrance at the Barwise 
School, has now become moot.” 


The negro population in the Wichita 
Falls Independent School District lived 
largely in one single concentrated area. 
At the time the action was filed, some 
fourteen to sixteen negro children along 
with 680 white children attended the 
Sheppard Air Force Base Elementary 
School which was operated on a non- 
segregated basis, and nearly all other 
negro pupils in the Wichita District, 
slightly over a thousand, attended the 
Booker T. Washington School, a school 
operated for negroes only. The answer 
admitted that, 


“Present statistics indicate that 
there are approximately 140 colored 
students who should be admitted to 
Barwise school if the district com- 
prises a compact unit situated with- 
in its natural access boundaries.” 


In addition there were still other negro 
children of school age, about seventeen 
in number, residing within the areas 
served by various other schools in the 
Wichita District, but who were “auto- 
matically” transferred to the Booker T. 
Washington School. Altogether more 
than 13,000 pupils were enrolled in the 
schools of the Wichita Falls Independent 
School District. No negro child was go- 
ing to any school other than the Booker 
T. Washington School and Sheppard Air 
Force Base School. 


t. It had been desegregated at the request 
of the United States Department of 
Health, Education and Welfare. 


2 Rule 23, F.R.C.P.; The School Segre- 
gation Cases, Brown v. Board of Ed. of 
Topeka, 347 U.S. 483, 495, 74 S.Ct. 686, 
98 L.Ed. 873; Beal v. Holcombe, 5 Cir., 
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The plaintiffs lived in the area served 
by the Barwise School. At the opening 
of the school term in September, 1955, 
they applied for admission to that schoo) 
and it is admitted that they were refused 
on racial grounds. The Barwise Schoo} 
was then being attended by white chil. 
dren only, but a new school was under 
construction in Sunnyside Heights, , 
white section of the town, to which it 
was planned to transfer the white pupils, 
The new school had been scheduled for 
completion by September, 1955 but was 
not actually completed until January, 
1956, after the present suit had been 
filed. The white pupils were then trans. 
ferred from Barwise to the new school; 
Barwise was renamed the A. E. Holland 
School after a former negro principal of 
the Booker T. Washington School, and 
was opened on a nominally desegregated 
basis though only negro pupils, including 
the minor plaintiffs, registered. 

The Superintendent of Schools testified 
that a start had been made toward de 
segregating the schools because the Shep- 
pard Air Force Base School had been de 
segregated and was attended by white 
children and by some fourteen to sixteen 
negro children, and because the A. E, 
Holland School was legally desegregated 
though actually attended by negro chil- 
dren only, and, further, that it was the 
intention of the Board to completely de 
segregate the entire district “at the ear- 
liest feasible moment”, that “by the be- 
ginning in September of this, of 1956, 
we will have a very good beginning; and 
by midterm of 1957 it’s altogether pos- 
sible that the entire school system could 
be desegregated.” 


{1) Clearly plaintiffs seeking judicial 
relief from racial discrimination applied 
against the members of a numerous class 
may maintain a class action.* 


193 F.2d 384; Frasier v. Board of Trus 
tees of University of North Carolina, D. 
C.M.D.N.C., 134 F.Supp. 589, 5893, affirm- 
ed per curiam 350 U.S. 979, 76 8.Ct. 467; 
Holmes v. City of Atlanta, D.C.N.D.Ga., 
124 F.Supp. 200, 203, affirmed 5 Cir. 
223 F.2d 93, modified and remanded 3530 
U.S. 879, 76 S.Ct. 141; Kansas City, Mo. 
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At the time the district court dis- 
missed the complaint, a part of the plain- 
tiffs’ prayer had been met, that is they 
were attending the public school nearest 
their homes, but it is by no means cer- 
tain that they had the same free priv- 
ilege of transfer to or attendance on any 
school of their choice as was accorded the 
white children. Admittedly desegrega- 
tion of the schools of the district had 
not then been completed, though the de- 
fendants professed such a purpose, and 
the court thought that it would be accom- 
plished “within a matter of months”. 


Upon this appeal, the appellees have 
attached as an exhibit to their brief an 
affidavit of the Superintendent of Schools 
to the effect that the 1956 summer ses- 
sion of the Wichita Falls Senior High 
School was non-segregated and was ac- 
tually attended by 411 white and 15 negro 
children; that, on September 5, 1956, all 
pupils were admitted to the schools to 
which they applied for admission without 
any discrimination because of their color, 
though no negro children applied for ad- 
mission to any school except Sheppard 
Air Force Base School, Booker T. Wash- 
ington School and A. E. Holland School. 
The appellees urge upon us that, if not 
moot at the time the district court dis- 
missed the complaint, the cause has now 
become moot and that the appeal should 
be dismissed or that the judgment of the 
district court should be affirmed. 


The appellants, on their part, deny that 
the public schools within the Wichita 
Falls Independent School District have 
actually and in good faith been desegre- 
gated, and insist that, it being undisput- 
ed that when the complaint was filed the 
defendants had denied to the plaiftiffs 
solely on account of their race the right 
to attend the school of their choice, a 


v. Williams, 8 Cir., 205 F.2d 47, 51, 52; 
Wilson v. Board of Supervisors, E.D.La., 
92 F.Supp. 986, affirmed per curiam, 340 
U.S. 909, 71 S.Ct. 294, 95 L.Ed. 657. 


3. For this position, the appellants cite and 
rely on the following cases: United 
States v. Trans-Missouri Freight Ass’n, 
166 U.S. 290, 17 S.Ct. 540, 41 L.Ed 
1007; United States v. U. S. Steel Corp., 

M1 F.2d—16% 
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claimed cessation of such unlawful con- 
duct would not render the action moot 
nor justify its dismissal.* 


{2] The Constitution as construed in 
the School Segregation Cases, Brown v. 
Board of Education, 347 U.S. 483, 74 S. 
Ct. 686, 98 L.Ed. 873; Id., 349 U.S. 294, 
75 S.Ct. 753, 99 L.Ed. 1083, and Bolling 
v. Sharpe, 347 U.S. 497, 74 S.Ct. 693, 98 
L.Ed. 884, forbids any state action re- 
quiring segregation of children in public 
schools solely on account of race; it does 
not, however, require actual integration 
of the races. As was well said in Briggs 
v. Elliott, D.C.E.D.S.C., 132 F.Supp. 776, 
777: 


“ese @ 


it is important that we 
point out exactly what the Supreme 
Court has decided and what it has 
not decided in this case. It has not 
decided that the federal courts are to 
take over or regulate the public 
schools of the states. It has not de- 
cided that the states must mix per- 
sons of different races in the schools 
or must require them to attend 
schools or must deprive them of the 
right of choosing the schools they 
attend. What it has decided, and all 
that it has decided, is that a state 
may not deny to any person on ac- 
count of race the right to attend any 
school that it maintains. This, un- 
der the decision of the Supreme 
Court, the state may not do directly 
or indirectly; but if the schools 
which it maintains are open to chil- 
dren of all races, no violation of the 
Constitution is involved even though 
the children of different races volun- 
tarily attend different schools, as 
they attend different churches. 
Nothing in the Constitution or in 
the decision of the Supreme Court 


251 U.S. 417, 40 S.Ct. 293, 64 L.Ed. 343; 
Federal Trade Comm. v. Goodyear Tire & 
Rubber Co.. 304 U.S. 257, 58 S.Ct. 863, 
82 L.Ed. 1326; Walling v. Helmerich 
& Payne, 323 U.S. 37, 65 S.Ct. 11, 89 L. 
Fil. 29; United States v. Oregon Med. 
State Soc., 343 U.S. 326, 72 S.Ct. 690, 
96 L.Ed. 978: United States v. W. T. 
Grant Co., 345 U.S. 629, 73 S.Ct. 894, 
97 L.Ed. 1303 
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takes away from the people freedom 
to choose the schools they attend. 
The Constitution, in other words, 
does not require integration. It 
merely forbids discrimination. It 
does not forbid such segregation as 
occurs as the result of voluntary ac- 
tion. It merely forbids the use of 
governmental power to enforce seg- 
regation. The Fourteenth Amend- 
ment is a limitation upon the exer- 
cise of power by the state or state 
agencies, not a limitation upon the 
freedom of individuals.” 


[3] Keeping that principle in mind, 
we cannot say that the district court 
abused its discretion in declining to en- 
ter a decree declaring the rights of the 
parties or enjoining against discrimina- 
tion. The primary responsibility rested 
upon the Board, and the district court 
had the discretion to withhold action 
when convinced that the Board had made 
“a prompt and reasonable start” and was 
proceeding to a “good faith compliance 
at the earliest practicable date.”* Such 
start and continuation were steps, but no 
more than steps, toward compliance, and, 
until that goal was reached, the plaintiffs 
and the class represented by them would 
be denied their constitutional right to 
be free from state imposed discrimina- 
tion because of their race or color. In 
the Brown Case, supra, it appeared that, 

“The presentations * * * dem- 
onstrated that substantial steps to 
eliminate racial discrimination in 
public schools have already been 
taken, not only in some of the com- 
munities in which these cases arose, 
but in some of the states appearing 
as amici curiae, and in other states 
as well. Substantial progress has 
been made in the District of Colum- 
bia and in the communities in Kan- 
sas and Delaware involved in this 

litigation.” 349 U.S. at page 299, 

75 S.Ct. at page 755. 

The Court nevertheless directed that, 
“During this period of transition, the 
courts will retain jurisdiction of these 
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cases.” 349 U.S. at page 301, 75 S.Ct, at 
page 756. See also, Brown v. Rippy, § 
Cir., 233 F.2d 796. 


[4] 


We are of the clear opinion that 


at the time of the rendition of judgment | 


by the district court the case had not be 


come moot and that it was error to dis. | 


miss the action. 


The cases relied on by appellants ¢. 


tablish the proposition that voluntary | 


cessation of illegal conduct does not make 
the case moot. If, however, in addition 
the court finds that there is no reasonable 
probability of a return to the illegal cop. 
duct, and that no disputed question of 
law or fact remains to be determined, 
that no controversy remains to be settled, 
then it should not adjudicate a cause 
which no longer exists. United States y, 
W. T. Grant Co., supra, 345 U.S. at page 


633, 73 S.Ct. 894, 97 L.Ed. 1303; Brown. . 


low v. Schwartz, 261 U.S. 216, 43 S.Ct. 
263, 67 L.Ed. 620. It cannot be claimed 
that the appeal has become moot through 
compliance with a proper decree. Ip- 
stead, the claim is that the entire cage 
has become moot through cessation of 
the unlawful conduct. Ordinarily, such 
a claim should be considered by the trial 
court in the first instance. It is said, 
however, that in so far as the law is con- 
cerned no question is now presented 


which has not already been settled by the 


School Segregation Cases, supra, and 
that is true. The facts, on the other 
hand, may be subject to more than one 
interpretation. The appellants question 
whether the actual segregation existing 
in most of the schools is, in fact, volun- 
tary. Events which have occurred since 
the judgment of dismissal, or which may 
occur in the future may constitute “good 
faith compliance”, but, in the present cir- 
cumstances, that question should not be 
determined by this Court on the basis of 
ex parte affidavits; such an issue de 
pending largely on the good faith of the 
defendants can be better decided by the 
district court after a full and fair hear- 
ing. “Because of their proximity to local 
conditions and the possible need for fur- 


4 Brown v. Board of Education, 349 U.S. 294, 300, 75 S.Ct. 753, 756. 
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ther hearings, the courts which originally 
heard these cases can best perform this 
judicial appraisal.” Brown v. Board of 
Education, supra, 349 U.S. at page 299, 
75 §.Ct. at page 756. The district court 
should retain jurisdiction for the entry 
of all judgments and orders necessary to 
ascertain, or else to require, “good faith 
compliance.” 

The judgment is, therefore, reversed 
and the cause remanded. 

Reversed and remanded. 


CAMERON, Circuit Judge, dissents. 


Before RIVES, TUTTLE and CAM- 
ERON, Circuit Judges. 


CAMERON, Circuit Judge (dissent- 
ing). 

I concur in much which is said in the 
majority opinion and think its reasoning 
ought to lead to an affirmance of the act 
of the Court below in dismissing the com- 
plaint following its decision on the merits 
by summary judgment. But I cannot go 
along in the majority’s action in remand- 
ing the case with instructions that it re- 
main on the docket. The inevitable re- 
sult of such a course is to thrust back 
into the field of controversy a problem 
which can, in my opinion, move towards 
real solution only in an atmosphere of 
repose and harmony. I am constrained 
to set down some of the reasons for my 
dissent because they are based upon fun- 
damental disagreement with the thinking 
of my colleagues as to the mission and 
true competence, in segregation cases, of 
federal courts generally and of this Court 
in particular. 


Historical principles of equity combine 
with recent Supreme Court decisions to 
establish these basic tenets: (a) that 
school boards and local officials, as ad- 
ministrative agencies, should be given 
full primary responsibility and authority 


1. The Segregation Cases, as normally re- 
ferred to by the Supreme Court, are 
rown v. Board of Education of Topeka, 
May 17, 1954, 347 U.S. 483, 74 S.Ct. 
686, 08 L.Ed. 873 (known as first deci- 
sion); and same case, May 31, 1955, 349 
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with the unfettered and unembarrassed 
opportunity to work out problems in the 
light of local conditions; (b) that fed- 
eral district courts should intervene only 
after the exhaustion of the administra- 
tive remedy; and should grant injunc- 
tions only in those cases where it is dem- 
onstrated that the general good of the 
public, including the litigants, will be 
served; and (c) that this Court should 
set aside judgment based upon the su- 
perior knowledge by district judges of 
local conditions only in rare instances 
where it is clear that they have mis- 
conceived or misapplied the law or have 
been guilty of plain abuse of discretion. 
This decision, and others like it recently 
rendered by this Court do not, in my 
judgment apply these fundamental and 
definitely established principles. 


I, 


(a) It cannot, in my judgment, be 
doubted that the main hope of solving 
the difficult problems before us rests with 
local school boards. The Supreme Court 
recognized this! and gave expression to 
this postulate in the second Brown deci- 
sion: “Full implementation of these 
constitutional principles may require so- 
lution of varied local school problems. 
School authorities have the primary re- 
sponsibility for elucidating, assessing, 
and solving these problems * * *.” 
[Emphasis added. ] 


It is our duty, under authorities which 
will be discussed, to assume that school 
boards are constituted of men of wis- 
dom, judgment and dedication; and to 
view their actions in a spirit of trust and 
tolerance, not tinctured with suspicion. 
Dean Griswold, of the Harvard Law 
School has said:® “The courts do not 
have the sole responsibility for the prop- 
er conduct of our government”. And 
Mr. Justice Stone expressed the same 
idea: 3 “Courts are not the only agency 


U.S. 294, 75 S.Ct. 753, 756. 99 L.Ed. 
10S3 (known as second decision). 
2. The Fifth Amendment Today, p. 40. 


3. United States v. Butler, 297 U.S. 1, at 


page S7, 56 S.Ct. 312, at page 329, 102 
A.L.R. 914. 
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of government that must be assumed to 
have capacity to govern.” So much of 
the business of the country is conducted 
by administrative bodies that courts 
commit, in my opinion, egregious error 
when they do not credit their actions as 
the product of an equal co-ordinate 
branch of government equally devoted to 
the public service. The Supreme Court 
has said of the relationship between the 
courts and administrative bodies * that 
“neither can rightly be regarded by the 
other as an alien intruder, to be tolerat- 
ed if must be, but never to be encouraged 
or aided by the other in the attainment 
of the common aim.” 


(b) The findings of administrative 
bodies have uniformly been held by the 
courts in great respect and considered 
presumptively correct.6 This Court has 
heretofore been disposed to adhere strict- 
ly to the proposition that school and 
similar boards shoulc be invested with 
full and unshackled power to act and that 
courts should not intervene until exhaus- 
tion of their administrative functions.® 


(c) In dealing with administrative ac- 
tion by State Officers it is helpful to keep 
in view constantly the much-quoted lan- 
guage of the Supreme Court in Railroad 
Commission of Texas v. Pullman Co., 
1941, 312 U.S. 496, 500-501, 61 S.Ct. 
643, 645, 85 L.Ed, 971: 

“The history of equity jurisdic- 
tion is the history of regard for pub- 
lic consequences ip.“¢mploying the 
extraordinary remedy of the injunc- 
tion. * * * Few public inter- 
ests have a higher ciaim upon the 
discretion of a federal chancellor 
than the avoidance of needless fric- 


4. Hecht Co. v. Bowles, infra, 312 U.S. at 
page 330, 64 S.Ct. at page 592. 


5. Consider, e.g., Aircraft & Diesel Equip- 
ment Corp. v. Hirsch, 19-47, 331 U.S. 752, 
767, 67 S.Ct. 1493, 91 L.Ed. 1796; My- 
ers v. Bethlehem Shipbuilding Corp., 
1938, 308 U.S. 41, 50-51, 58 S.Ct. 459, 
82 L.Ed. 638; and United States v. 
Western Pacific R. Co., Dec., 1956, 352 
U.S. 58, 77 S.Ct. 161, 1 L.Ed.2d 126. 


6. Cook v. Davis, 5 Cir., 1949, 178 F.2d 
505, certiorari denied 340 U.S. 811, 71 
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tion with state policies * * ®@ 
These cases reflect a doctrine of ab- 
stention appropriate to our federal 
system whereby the federal courts, 
‘exercising a wise discretion’, re. 
strain their authority because of 
‘scrupulous regard for the rightful] 
independence of the state govern- 
ments’ and for the smooth working 
of the federal judiciary.” [Empha- 
sis added.]} 
II. 


It is important, also, to refresh our 


minds as to the duty here imposed upon 


United States District Courts and the 
character and ingredients of their discre. 
tion. 

(a) There can be no doubt that the 
Supreme Court recognized that the re 
sponsibility for legal action in these 
cases should be vested in the judges of 
the District Courts who had intimate 
knowledge of local conditions. “* * * 
because of the great variety of local con- 
ditions, the formulation of decrees in 
these cases presents problems of consid- 
erable complexity.”7 In the second 
Brown opinion the Court said: “Because 
of their proximity to local conditions and 
the possible need for further hearings, 
the courts which originally heard these 


cases can best perform this judicial ap | 


praisal * * *.” [Emphasis supplied.] 
And in the series of Segregation Cases 
pending at the time of the second Brown 
decision * orders were entered sending 
the cases back to District Courts for con- 
sideration in the light of “conditions that 
now prevail.” 


(b) In acknowledging the fact of Dis- 
trict Court discretion and spelling out the 


S.Ct. 38, 95 L.Ed: 596; Bates v. Batte, 
5 Cir., 1951, 187 F.2d 142; Peay v. Cor, 
5 Cir., 1951, 190 F.2d 123, certiorari 
denied 342 U.S. 896, 72 S.Ct. 230, 96 L 
Ed. 671. 

This phase of the question is discussed 
more fully infra, part V(c) and (d). 


7. First Brown opinion, 347 U.S. at page 
495, 74 S.Ct. at page 692. 


8 Cf. Tureaud v. Board of Supervisors and 
allied cases, 347 U.S. 971, 74 S.Ct. 78, 
98 LEd 1112 


— ee ee ee eee ee! 6k Cee at. aot See A oom O60 2 a ee a eee 





* * 
f ab- 
‘deral 
ourts, 
o re- 
se of 
thtful 
vern- 
rking 
npha- 


esh our 
ed upon 
and the 
r discre. 


that the 

the re 
n_ these 
idges of 
intimate 
* # « 
ocal con- 
crees in 
f consid- 

second 
‘Because 
tons and 
1earings, 
rd these 
jicial ap- 
upplied.] 
on Cases 
d Brown 
sending 
} for con- 
ions that 


t of Dis- 
g out the 


, Batte, 
v. Cox, 
rtiorari 
, OL 


iscussed 
(d). 
at page 


ors and 
Ct. 784, 





CIVIL RIGHTS—1959 


factors which govern that discretion un- 
der our constitutional system, the Su- 
preme Court stressed not only the local 
character of the problem, but the inher- 
ently public nature of it. In the first 
Brown decision, 347 U.S. at page 489, 74 
S.Ct. at page 689, it noted that, at the 
time the Fourteenth Amendment was 
adopted, “In the South, the movement 
toward free common schools, supported 
by general taxation, had not yet taken 
hold. * * * Education of Negroes 
was almost nonexistent, and practically 
all of the race were illiterate.” It then 
proceeded to discuss some of the cases in 
which efforts had been made to eliminate 
the disparity existing between schools in 
the South and those in the North. Fun- 
damental differences were frankly rec- 
ognized while adverting, at the same 
time, to the fact that the South had not 
been alone in practicing the discrimina- 
tion at which the current decisions were 
aimed. The important sentences® in 
which it pointed out some of the distin- 
guishing characteristics of the discretion 
admittedly residing in District Courts 
read thus: 

“In fashioning and effectuating the de- 
crees, the courts will be guided by equit- 
able principles. Traditionally, equity has 
been characterized by a practical flexibil- 
ity in shaping its remedies and by a facil- 
ity for adjusting and reconciling public 
and private needs.”” The most important 
aspect of the principle enunciated in this 
quotation, and the one which my col- 
leagues seem to leave out of considera- 
tion, is the case '® cited as authority for 
it and as setting up the standard by 
which District Courts should be governed 
in making this adjustment and reconcili- 
ation between “public and private needs.” 


(c) Since Hecht is the decision cited 
by the Supreme Court as illustrating the 
principles by which District Courts are 
governed in the exercise of discretion, it 
ought to be examined in some detail. It 


9. Second Brown decision. 349 U.S. 300, 
75 S.Ct. 756, 99 L.Ed. 1083. 


10. Hecht Co. v. Bowles, 1944, 321 U.S. 
321, 329-330, 64 S.Ct. 587, 88 L.Ed. 754. 
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began as an injunction proceeding under 
the Emergency Price Control Act. Gov- 
ernment operatives had _ spot-checked 
seven out of more than one hundred de- 
partments in the large store of the Hecht 
Company, and had found in excess of 
4,500 violations of price regulations.™ 
Nevertheless, the District Court * 
thought that Hecht has manifested good 
faith and was not likely to commit, in the 
future, anything more than inadverted 
violations, and it felt that the public in- 
terests would be served better by refus- 
ing an injunction than by granting one: 
“If in such circumstances an injunction 
is asked the court is not deprived of its 
inherent powers by calling it a statu- 
tory injunction. The court in such case 
retains its implied powers, exercised in a 
sound discretion. * * * As general- 
ly understood judicial discretion includes 
the propriety of granting appropriate re- 
lief. All rules in equity must necessarily 
be sufficiently elastic to do justice in the 
case under consideration. Courts of eq- 
uity are not inquisitorial but remedial. 


“* * * each case must be deter- 


mined upon its facts and on equitable 
principles. In a case such as this an in- 
junction should not issue unless thereby 
better compliance with law may be en- 
forced. Such consideration is addressed 
to the sound discretion of the court. * * 
It is elementary that the purpose of an 
injunction is to deter rather than to pun- 
ish. * * * The attitude of the de- 
fendant company is not antagonistic but 
cooperative, and in my judgment an in- 
junction would not be in the public inter- 
est. * * * J conclude that a just re- 
sult requires a dismissal of plaintiff’s 
complaint * * *.” [Emphasis sup- 
plied.}] The Court of Appeals for the 
District of Columbia ™ felt that the Dis- 
trict Court had misconceived the pur- 
poses of the statute and had given too 
wide a sweep to traditional equity pow- 
ers, and it set aside the order of the 


it. See 157 F.2d 689. 
12. 49 F.Supp. 528, 532. 


13. Brown v. Heeht Co., 1943, 78 U.S.App. 
D.C. 98, 137 F.2d GS9. 
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District Court which had refused the 
injunction. The Supreme Court granted 
certiorari™ and reversed, approving 
the action of the District Court in basing 
its denial of injunction on the balancing 
of public interest versus private needs. 
Here is its language: 


“We are dealing here with the require- 
ments of equity practice with a back- 
ground of several hundred years of his- 
tory. * * * The historic injunctive 
process was designed to deter, not to pun- 
ish. The essence of equity jurisdiction 
has been the power of the Chancellor to 
do equity and to mould each decree to the 
necessities of the particular case. Flex- 
ibility rather than rigidity has distin- 
guished it. The qualities of mercy and 
practicality have made equity the instru- 
ment for nice adjustment and reconcilia- 
tion between the public interest and pri- 
vate needs as well as between competing 
private claims. [321 U.S. at page 329, 64 
S.Ct. at page 591.] 


“«@# > - 


We repeat what we stated 
in United States v. Morgan,"® supra, re- 
specting judicial review of administra- 
tive action: ‘* * * court and agency 
are not to be regarded as wholly inde- 
pendent and unrelated instrumentalities 
of justice, each acting in the performance 
of its prescribed statutory duty without 
regard to the appropriate function of the 
other in securing the plainly indicated 
objects of the statute. Court and agency 
are the means adopted to attain the pre- 
scribed end, and so far as their duties are 
defined by the words of the statute, those 
words should be construed so as to attain 
that end through co-ordinated action. 
Neither body should repeat in this day 
the mistake made by the courts of law 
when equity was struggling for recogni- 


14. 320 U.S. 727, 64 S.Ct. 81, 88 L.Ed. 429. 


13. Hecht Co. v. Bowles, 1944, 321 U.S. 
321, 64 S.Ct. 587, 88 L.Ed. 754. 


16. 307 U.S. 183, 191, 59 S.Ct. 795, 799, 
83 L.Ed. 1211. 


17. The same idea was expressed in Vir- 
ginian Ry. Co. v. System Federation, ctc., 
1937, 300 U.S. 515, 552, 57 S.Ct. 592, 
601, 81 L.Ed. 789: “More is involved 
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tion as an ameliorating system of jus. 
tice; neither can rightly be regarded by 
the other as an alien intruder, to be toler. 
ated if must be, but never to be encour. 
aged or aided by the other in the attain. 
ment of the common aim.’ The Adminis. 


trator does not carry the sole burden of | 


the war against inflation. The courts 
also have been entrusted with a share of 
that responsibility. 

* * * For the standards of the pub. 
lic interest not the requirements of pri. 
vate litigation measure the propriety and 
need for injunctive relief in these cases,” 
{321 U.S. at pages 330-331, 64 S.Ct. at 
page 592; emphasis added. ]"" 


(d) Here, then, is the blueprint sug. 
gested by the Supreme Court for the 
guidance of District Courts in passing 
upon applications for injunctive relief 
and in deciding whether the best interest 
of the public and the private litigant will 
be served by prolongation of litigation, 
There can be no doubt that the Supreme 
Court recognized the paramount public 
nature of this problem and the duty of 
the District Courts to decide questions of 
policy as well as questions of law. 

Ordinarily discretion is lodged in a 
trial judge because he is present and ob- 
tains the “feel” of the trial. 
cludes the attitudes of the parties and 


their counsel as revealed in the give and | 


take of the courtroom encounter, the 
advantage of observing the witnesses as 
they testify and of appraising from their 
looks and demeanor the weight and pro- 
bative value of the words they speak. 


But the discretion committed to the 
trial judge in segregation cases has the 
added ingredient arising from his prox- 
imity to and knowledge of local condi- 
tions. His judgment is based upon what 


than the settlement of a private contro- 
versy without appreciable consequences 
to the public. The peaceable settlement 
of labor controversies, * * * is a mat- 
ter of public concern. © * ® Courts 
of equity may, and frequently do, go much 
farther both to give and withhold relief 
in furtherance of the public interest than 
they are accustomed to go when only pri- 
vate interests are involved.”  [Empha- 
sis added.) 
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he knows from his experience as well 
as what he hears from the witness stand. 
The broad and comprehensive terms used 
in the discussed cases are bound to em- 
prace the manifold intangibles and im- 
ponderables which necessarily play such 
an important part in assessing what is 
the public good and in balancing public 
interest against private needs. 


III. 


(a) This Court has always aligned 
itself with the universal rule that find- 
ings of the trial court must stand unless 
clearly erroneous and that exercised dis- 
cretion should not be disturbed unless 
plainly illegal or unsupported by the evi- 
dence.#. This same disposition to lean 
heavily upon the district court was mani- 
fested in the first decision of this Court 
applying the Segregation Cases: “A 


18. E. g., Mutual Life Ins. Co. of New York 
y. Ellison, 1955, 5 Cir., 223 F.2d 686; 
Indiana Lumbermens Mutual Ins. Co. v. 
Janes, 1 Cir., 1956, 250 F.2d 500; Unit- 
ed States v. Stewart, 5 Cir., 1953, 201 F. 
2d 135; Bruce v. McClure, 5 Cir., 1055, 
2) F.2d 330; and United States v. 
Smith, 5 Cir., 1955, 220 F.2d 548. And 
see United States v. W. T. Grant Co., 
1953, 345 U.S. 629, 633, 73 S.Ct. 894, 
808, 97 L.Ed. 1303, where the Supreme 
Court said a chancellor's “‘disgretion is 
necessarily broad and a strong showing 
of abuse must be made to reverse it.” 


19. Concurring opinion of Judge Rives in 
Board of Supervisors, ete., v. Tureand, 
5 Cir. 1955, 225 F.2d 434, 446-447, 
adopted by the Court en banc in the same 
case, 1956, 228 F.2d 895, 896. 


20. KE. g., Whitmore v. Stilwell (Texarkana 
Jr. College), 5 Cir., 1955, 227 F.2d 187; 
Brown v. Rippy (Dallas Independent 
School Disc.), 5 Cir., 1956, 233 F.2d 796; 
and Jackson v. Rawdon (Mansfield Ligh 
School), 5 Cir., 1956, 235 F.2d 93. 


21. 


For example, the action of the District 
Judge in the Mansfield School case wis 
based, in my opinion, on a clear compre- 
hension of the many-sided problem with 
which he was dealing and he exercised 
wisdom and discretion in fashioning the 
decree to accomplish what was best for 
the public as well as the litigants. Three 
Negro boys had applied for admission to 
the Mansfield High School a month after 
classes lad been begun. The District 


large measure of discretion, coupled with 
recognition of judicial knowledge, must 
be vested in the district judge.” But 
in more recent cases, this Court has ap- 
parently been unwilling to accept the 
findings and approve the discretion of 
the district courts in such cases.*® 


(b) This apparent change of attitude 
reflects, in my opinion, a definite depar- 
ture from the established rules of law 
recognized as controlling by the Supreme 
Court in the Segregation Cases as am- 
plified by its decision in the Hecht case. 
I think it is a mistake for us to attempt 
to sit in too close chaperonage upon what 
the district judges do. Unless we are 
to be given some peculiar powers of 
divination, we cannot possibly approach 
the insight which is theirs by reason of 
their intimate contact with the condi- 
tions confronting them.** 


Judge, acting in obedience to the teach- 
ings of the Supreme Court in the Hecht 
case, denied the injunction because he 
felt that more good could be accomplish- 
ed by so duing than by granting injunc- 
tion. Here, in part, are the reasons as- 
signed by him for denying the injunction: 


“In finding the equities between the 
parties, I see on the one hand, the situa- 
tion of this rural school board composed 
primarily of farmers, agents of the State 
of Texas * * * opening their meet- 
ings with prayer for solution; studying 
articles in magazines and papers; hold- 
ing numerous meetings; passing resolu- 
tions and appointing a committee to work 
on a plan for integration—muking the 
start toward ‘obeying the law’ which their 
abilities «dictated. Further, the trustees 
now assure the Court that they are con- 
tinuing their efforts and will work out de- 
segregation. Their committee conferred 
with these plaintiffs in the presence of 
plaintiffs’ parents, and accepted and ful- 
filled the request made by plaintiffs with 
their attorney in August, 1955 for certain 
administrative steps as a solution for this 
period of transition, * * *. After the 
accomplishment of these’ administrative 
steps taken at the request of plaintiffs, 
and after school had been in session more 
than a month, this action was filed. * * 

“After the accomplishment of the above 
mentioned administrative processes at 
plaintiffs’ request, and after school had 
begun, it appears to the Court that the 
issuance of an injunction to effect en- 
trance into Mansfield High School at this 
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(c) The Court below in this case, alive 
to local conditions, acquainted with local 
needs and with the human beings bearing 
primary responsibility with respect to 
them; and observing the demeanor, as 
witnesses, of the public servants entrust- 
ed with the operation of a public school 
system for the good of all of the people, 
felt that more would be accomplished 
if the cudgels of conflict should be 
dropped, and men of good will should be 
encouraged to discuss and compose their 
differences in an atmosphere permeated 
as little as might be by animosities. He 
concluded apparently that an ounce of 
cultivated magnanimity and forebear- 
ance might be worth more than a pound 
of coercion. 


IV. 


Projected against this background of 
legal principles, this case seems to me 
quite simple and easy of solution. I 
think the Court below handled it well, 
decided it correctly, and that we should 
uphold its wise action in all respects. 


(a) A group of Negro children desired 
to enter Barwise School and, at the be- 
ginning of the school year, presumably 
went there to matriculate. They were 
told that they would be permitted to 
enter this school as soon as the pupils 
then attending it could be moved to Sun- 
nyside Heights School, then in course of 
construction. It was estimated that this 
shift could take place in about six 
weeks.** Announcement of the comple- 
tion was made on Christmas Day and all 
of plaintiffs were admitted to the Bar- 


time would be unjust to the school trus- 
tees and the students alike. * * * 

“It is impossible, however, simply to 
shut our eyes to the instant need for care 
and justice in effectuating integration. 
The directions of the United States Su- 
preme Court allow time for achieving 
this end. While this does not mean that 
a long or unreasonable time shall expire 
before a plan is developed and put into 
use, it does not necessitate the Acedlese 
and hasty use of injunction which once 
issued must be enforced by the officers of 
this Court, regardless of consequences to 
the students, the school authorities and 
the public. This school board has shown 
that it is making a good faith effort to 
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wise School (its name having beep 
changed to Holland) upon convening of 
the second term in January. 

(b) Meantime, about two weeks before 
the announcement was made, this ciyi] 
action was begun. It was predicted sole. 
ly upon the fact alleged in the complaint 
that Barwise was the school nearest 
plaintiffs’ homes. Alfred Avery, the only 
plaintiff concerning whom proof was 
made, lived about six blocks from the 
school. Plaintiffs and their attorney 
knew when the action was begun that all 
of the relief sought would be given ad- 
ministratively without litigation long be. 
fore the case could possibly be brought 
on for hearing. 


This action was begun solely because 
plaintiffs’ attorney did not trust the 
school board, and did not think it was 
proceeding in good faith. Appellants’ 
brief and oral argument abundantly 
demonstrate this, and the frequent col- 
loquies between their attorney and the 
Court bring it into bold relief.“ 


Barwise was a small school with ten 
classrooms and a capacity of less than 
three hundred pupils. There were one 
hundred forty Negroes whose residences 
would entitle them to claim admittance 
to Barwise. All of them could not be ac- 
commodated and the school board could 
not practice discrimination in favor of 
plaintiffs and against the residue, or 
against the pupils already enrolled there- 
in. 


(c) The Trial Judge considered the 
affidavits and had the benefit of the testi- 


ward integration, and should have a rea- 
sonable length of time to solve its prob- 
lems and end segregation in the Mansfield 
Independent School District.” [Empha- 
sis added.] 135 F.Supp. 936, 937. 


22. Shortage of steel resulting from the 
steel strike, together with heavy rains 
and two floods, brought about a delay in 
the completion of the new school. 


23. At one point the Court said to plain- 
tiffs’ attorney: “You have misgivings, I 
am sure, from what has been said * * 
[but] personally I have strong faith in 
the good intentions and good faith of the 
school board. * * *” 
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mony of one of plaintiffs’ parents and 
of members of the school board. He 
found that it was not unreasonable to 
defer the applications of plaintiffs for a 
few weeks until the physical plants of 
the school could be altered to meet the 
new demands; and felt, too, that the 
school board had wrestled with its vex- 
ing problems in a spirit of fairness and 
good faith and that an injunction or the 
continued pendency of the suit would 
serve no good purpose, but would do 
harm. The following quotation from the 
Judge’s opinion sets forth what was be- 
hind his judgment: 

“The Supreme Court * * * has 
recognized very clearly the practical 
reality that the primary responsibil- 
ity in this progress of desegregation 
rests on the local school boards, 
those nearest to its problems in its 
local aspects, and that’s where it 
should be properly, so long as local 
officials demonstrate the attitude to 
solve the transition * * * with 
reasonable dispatch. It is of su- 
preme importance that the work 
should proceed peaceably in this un- 
dertaking * * * 

“But the impression I have from 
what has been presented during the 
hearing today is that the Board and 
officials of this School District seem 
to be men of good will and have 
set their policy toward the integra- 
tion of this new educational policy 
and with that attitude in mind I 
think it would be premature for 
courts to interfere. Impatience and 
precipitancy of spirit are not, I am 
convinced, nearly so reliable a course 
as that of depending upon these au- 
thorities, once you have substantial 
evidence that they are acting in 
good faith and with a real and hon- 
est purpose to go ahead and without 
dragging the plans by any unneces- 
sary or vexatious breaks along the 
way. 

“I have the faith in this School 
Board that they will measure up to 


24. Such phrases occur in the opinion as 
“voluntary crssation of illegal conduct,” 
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the responsibilities and the plans 

that have been declared in their be- 

half here today through their Su- 
perintendent and Secretary of the 

Board and the recorded minutes and 

by the words of their counsel. * * 

I believe it would be a disservice to 

step in at this time and undertake 

to compel and direct the business of 
these men under the power of the 

Court.” 

The judge who spoke these words had 
seen the witnesses as they testified, had 
acquired the “feel” of the case as it 
unfolded before him; and he demon- 
strated in his grasp of the problem a 
wisdom, a patience and a tolerance which 
invest his words with commanding con- 
victive force. More than that, he was 
born and had spent his days in close 
proximity to the locale of this contro- 
versy and had an intimate acquaintance 
with the conditions with which he was 
dealing. We, who assume to pass upon 
the wisdom of his discretion, have lived 
our lives hundreds of miles away from 
that locale. The trial judge, following 
the holdings of Brown and Hecht, felt 
that more would be accomplished by de- 
nying the injunction and removing the 
case as a constant irritant than by grant- 
ing the injunction or retaining the case. 
When we substitute our judgment for 
his, a lack of perspective is demonstrat- 
ed along with a definite dissonance with 
the teachings of the Supreme Court. 


Vv 


It rema..s, therefore, but to examine 
the majority opinion to test the reasons 
upon which the reversal is predicated. 

(a) While conceding that the Court be- 
low did not err in refusing declaratory 
and injunctive relief, the opinion in- 
timates that the school board was guilty 
of some illegal action.** In fact, what is 
said concerning mootness is predicated 
necessarily on the assumption of illegal 
action and on doubt concerning the good 
faith of the school authorities. The 
opinion does not point to any facts which 


and “no reasonable probability of a re 
turn to the illegal conduct.” 
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would furnish the basis for a charge of 
illegal conduct. Every plaintiff who ap- 
plied for admission to the Barwise School 
had gained that admission by adminis- 
trative action before the trial and there 
never had been any doubt about the pur- 
pose of the school board to comply with 
the requested admission as soon as phys- 
ical properties could be changed to meet 
the new conditions. The timing and 
other details of the transfers were mat- 
ters committed to administrative action 
and the Court was without jurisdiction 
to intervene in any event unless and until 
bad faith was shown. United States v. 
Western Pac. R. Co., supra. 


(b) The opinion takes note of the 
suspicions voiced by plaintiffs’ counsel 
that the school board did not intend to do 
in the future what they solemnly swore 
they were going to do. The opinion 
states, “but it is by no means certain 
that they [i. e. the Negroes] had the 
same free privilege of transfer to or at- 
tendance on, any school of their choice 
as was accorded the white children.” 
Such a reference tends to give substance 
to the suspicions voiced by plaintiffs 
which, in my opinion, were without the 
slightest foundation in the evidence. 
The fact is that the school board had 
gone “the second mile” both in action 
and in purpose in the discharge of its 
duties and the Trial Judge so thought. 

(c) This disposition of the majority to 
characterize the actions of the school 
board as illegal because the board did 
not practice precipitate action to grant 
the plaintiffs the piecemeal relief they 
sought the minute it was demanded, 
based upon its concept that it must look 
to the public interest as well as plain- 
tiffs’ and must deal with the problem in 
its larger aspect; and to sanction court 
intervention before the administrative 
function had been given opportunity to 
express itself, calls for further discus- 
sion of this feature of the problem. 

(d) There seems little doubt that the 
scheme approved by the Supreme Court 
contemplates that school boards shall 
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have exclusive jurisdiction in making the 
adjustments brought about by the Seg 


regation Decisions, i. e. in “elucidating, 


assessing and solving these problems:” 
and that courts have jurisdiction to jp. 
tervene only after the administratiye 
process has been exhausted (We leave 
out of view for the moment the question 
of bad faith, which certainly is not preg. 
ent here). The Supreme Court has a 
the current term, reiterated the rule: % 
“The doctrine of primary jurisdiction, 
like the rule requiring exhaustion of ad. 
ministrative remedies, is concerned with 
promoting proper relationships between 
the courts and administrative agencies 
charged with particular regulatory 
duties. ‘Exhaustion’ applies where ¢ 
claim is cognizable in the first instance 
by an administrative agency alone; jx. 
dicial interference is withheld until the 
administrative process has run its 
course.” (Emphasis added.) 


This Court has declared unequivocally | 


that this principle applies to school 
boards dealing with charges of discrim- 
ination based upon assertion of Four. 
teenth Amendment rights, Bates, y, 
Batte, supra, 5 Cir., 1951, 187 F.2d 142, 
et seq: 

“The 


defendants moved to dis. 


miss * * * because plaintiffs had not | 


first exhausted their administrative 
remedies provided by Mississippi admin- 
istrative statutes governing education 
and controversies arising in and about 
schools. This motion * * * was 
denied * * *. 
tried, but before it was decided below 
this court, in Cook v. Davis, 5 Cir., 178 
F.2d 595, a negro. school teacher 
salary case * * * held, in a thoroughly 
considered and carefully reasoned opin- 
ion, that until plaintiffs had exhausted 
their administrative remedies provided 
by Georgia laws governing education 
and controversies arising under school 
laws, they could not maintain their suit. 

“The District Judge, of the opin- 
ion * * * that the present suit could 
not be maintained until the available 


25. United States v. The Western Pacific R. R. Co., et al., supra (352 U.S. 59, 77 S.Ct 


165]. 


After the case had been | 
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remejies provided by state law had not 
[sic] been first exhausted; said so in an 
opinion * * {andj a judgment 
dismissing the complaint without prej- 
udice was entered * * *. [187 F.2d 
at page 143. ] 

«* * * it is sufficient for us to say 
that we regard the case of Cook v. Davis 
as thoroughly considered and well de- 
cided and that the statutes of the two 
states are sufficiently alike to make the 
decision in Cook’s case dispositive of the 
appeal. The judgment of dismissal for 
failure to exhaust administrative reme- 
dies was right, it is affirmed.” 


The Cook case had held, 178 F.2d at 
page 600: “The broad principle that 
administrative remedies ought to be ex- 
hausted before applying to a court for 
extraordinary relief, and _ especially 
where the federal power impinges on 
State activities under our federal sys- 
tem, applies to this case. ‘No one is en- 
titled to judicial relief for a supposed or 
threatened injury until the prescribed 
administrative remedy has been exhaust- 
ed.’ Myers v. Bethlehem Shipbuilding 
Corp., 303 U.S. 41, at page 50 [58], 58 
S.Ct. 459, at page 463, 82 L.Ed. 638, cit- 
ing many cases relating to relief by in- 
junction. We held in Bradley Litmber 
Co. {of Arkansas] v. National Labor Re- 
lations Board, 5 Cir., 84 F.2d 97, that 
the same principle applies to relief by 
declaratory decree.’’?¢ 

(e) In my opinion, what the majority 
orders to be done here, as well as what 
this Court ordered in the cases listed in 
footnote 20, supra, offends directly 
against these recognized principles. By 
putting this Court in conflict with the 
Supreme Court in the respects dis- 


26. Other Courts of Appeal are current- 
ly applying this principle to segregation 
cases coming before them. See, e.g., Car- 
son ¥. Board of Ed. of McDowell Coun- 
ty (N.C.), 4 Cir., 1955, 227 F.2d 79; 
and Hood v. Board of Trustees of Sum- 
ter County (S.C.), 4 Cir.. 1956, 232 F. 
2:1 636, certiorari denied 352 U.S. 870, 77 
8.Ct. 95, 1 L.Ed.2d 76. 


27. Cf. Indemnity Ins. Co. of North Ameri- 
ca v. Moses, 5 Cir., 1929, 36 F.2d 219; 


40361 O—59—pt. 4-30 
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cussed—in which attitude, in my opinion, 
we have exhibited less sympathetic un- 
derstanding of the complex problems fac- 
ing school boards in the South than that 
shown by the Supreme Court—we invite 
the District Judges, under oath “to sup- 
port and defend the Constitution,” to 
base their decisions on their own con- 
scientious convictions of what is consti- 
tutional and right under the facts of the 
cases coming before them. 


VI. 


(a) The action of the majority in 
sending this civil action back with in- 
structions to keep it open on the docket 
is, in my opinion, without warrant in 
law or in fact. The idea seems to be that 
it may serve as a rallying point for plain- 
tiffs or others if their distrust of the 
school board should prove well found- 
ed—that other situations in other schools 
may be dealt with in this suit. The ob- 
vious answer to this attitude is that re- 
lief which may be granted in this suit 
can never rise above the facts pleaded 
as the basis for that relief.?? 


The sole factual predicate for action 
here was the assertion that plaintiffs 
were entitled to attend Barwise School 
because it was nearest their homes. 
That right was vouchsafed them long be- 
fore the case was tried, and there is 
nothing to be litigated under the facts 
alleged. No life can be breathed into the 
case by seeking to tack onto it claims for 
different relief based upon different facts 
which may arise in the future. 


Much was said in the argument about 
the right to transfer from one school to 
the other. Of course, the right to trans- 
fer is single, belonging to each individ- 


6 Moore, Par. 54.62, p. 1208, and 2 
Moore, Par. 3.13, p. 1653 and 1954 Cu- 
mulative Supplement, p. 107; and ef. 
Sylvan Beach v. Koch, 8 Cir., 1944, 140 
F.2d 852, 861-862. 

Rule 5SA(c) enlarges the relief which 
may be granted beyond the askings of 
prayer for relief; but it does not permit 
relief to be granted beyond that justified 
by the facts pleaded and proved. Thomas 
v. Pick Hotels Corporation, 10 Cir., 1955, 
224 F.2d 664, 666. 
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ual. A court would not have jurisdiction 
to intervene until such individual had 
exhausted administrative remedies. 
This rule is made clear in the decision of 
the Court of Appeals for the Fourth Cir- 
cuit in Carson v. Warlick, 238 F.2d 724, 
729. “There is no question as to the 
right of these school children to be ad- 
mitted to the schools of North Carolina 
without discrimination on the ground of 
race. They are admitted, however, as 
individuals, not as a class or group; and 
it is as individuals that their rights un- 
der the Constitution are asserted. * * 
It is the state school authorities who 
must pass in the first instance on their 
right to be admitted * * *” 


(b) The majority opinion seems to in- 
fer that, because plaintiffs alleged that 
they were bringing a class action, other 
undisclosed persons might utilize the 
present suit to bring up new facts and 
ask new relief. That would not be pos- 
sible even if this were in any proper 


28. Lion Bonding & Surety Co. v. Karats, 
1923, 262 U.S. 77, 43 S.Ct. 480, 67 L.Ed. 
871; Hansberry v. Lee, 1940, 311 U.S. 
32, 61 S.Ct. 115, 85 L.Ed. 22; McClelland 
v. Rose, 5 Cir., 1918, 247 F. 721, 724; 
3 Moore’s Federal Practice, pp. 3418 et 
seq., 3422 and 3423; and 39 Am.Jur., 
Parties, § 53, pp. 926, et seq. 


29. The only possible source of such an 
idea is the statement of plaintiffs’ coun- 
sel to the Trial Court: “This is a broad- 
er suit than just these twenty-four plain- 
tiffs. This is a class action * * * for 
a determination of how all the schools in 
this district shall be administered * *” 
Bat there is no syllable of proof tend- 
ing to establish that counsel had any au- 
thority to speak for such a class or 
even for any plaintiff except the one who 
testified. And the Court would not be 
tempted, if otherwise justified, to indulge 
any presumptions in favor of the author- 
ity of plaintiffs’ counsel in view of his 
recent experience in a District Court in 


He had filed a motion on behalf of two 
minors by their parents to intervene 
for the purpose of citing the defendants 
for contempt of court in Civil Action No. 
366, D.CE.D.Texas, Texarkana Div., 
Wilma Dean Whitmore, et al. v. H. W. 
Stilwell, President of the Texarkana Jun- 
for College, et al. (see footnote 20, su- 
pra) and his authority to represent the 
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sense a class action, which, in my opjp, 
fon, it is not. 

In the first place, plaintiffs never py, 
ported to represent anybody but person, 
having a claim to attend Barwise Scho) 
based solely upon their contiguity thers 
to. It is true that they made the gener 
assertion that they spoke for others of 
their class. But the defendants in thei; 
pleadings denied that there was any suc 
class, or that plaintiffs qualified » 
spokesmen for any class. This create 
an issue of fact with respect to whid 
plaintiffs bore the burden and no proof 
at all was offered. The mere ipse dizi 
of the author of the complaint can, o 
course, avail plaintiffs nothing.™ 

(c) The majority opinion seems fy. 
ther to treat the action as a “true” clay 
action, and to invest it with an outreac 
broad enough to encompass all of the 
rights of all of the pupils in all of the 
schools in the Wichita Falls Independent 


School District.” But plaintiffs hay’ 


two complaining intervenors had been 
challenged. 

When called to the witness stand in that 
case he admitted that he had never been 
employed by the complaining minors or 
their parents, had never seen them until 
the day of the trial, and that his authority 


to represent them had come exclusively | 


through intermediaries essaying to speak 
for them. A portion of the colloquy fol- 
lowing his testimony and that of the two 
minors at the hearing of September 27, 
1956 follows: 

“Mr. Tate: May it please the Court, I 
would like to move the Court to dismiss 
this suit with respect to this petitioner 
and ask that they both be dismissed with- 
out prejudice so if they want to hire an- 
other lawyer, they may. 

“The Court: You mean you are dis- 
qualifying yourself? 

“Mr. Tate: Yes, sir. 

“The Court: Your motion will be grant- 
ed. * * * Now, just a minute, there 
has been some testimony here that this 
Court caunot overlook. And in making 
this statement that I am going to make, I 
want to say that as far as this Court 
is concerned, this type of lawsuit stands 
on the same basis as any other lawsuit 
filed in this Court and there are certain 
rules and demeanor that the attorneys 
of this bar must follow. I would suggest 
to you, Mr. Tate, that in the future if 
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never in their complaint aspired to the 
maintenance of a “true” class action, 
categorically limiting by specific aver- 
ments, the class action they sought to 
pring to that provided in Rule 23(a) (3) 
FR.C.P., commonly referred to as the 
“spurious class suit.” 3 Moore, pp. 3442 
et seq., and 3456. 


The distinction is quite important as, 
in a true class suit, all members of the 
class are bound by the judgment.” On 
the other hand, the spurious class ac- 
tion is merely a permissive joinder de- 
vice, and the judgment binds only “those 
parties actually before the court.” 
Martinez v. Maverick County Water Con- 
trol, ete., District, 6 Cir., 1955, 219 F.2d 
666, 672. 


(d) The majority, in my opinion, mis- 
conceives the character of this proceed- 
ing. The judgment rendered by the 
Court below was a summary judgment on 
the merits and completely disposed of all 
of the issues raised by the pleadings and 
the testimony. After filing their answer 
defining all of the issues raised in the 
case, defendants had moved the Court 
“to dismiss the action because the com- 
plaint fails to state a claim against de- 
fendant upon which relief can be grant- 
ed, or in the alternative to grant sum- 
mary judgment for defendant under Rule 
56, * * *” The motion was support- 
ed by affidavits. 


Plaintiffs moved to strike that mo- 
tion because it was in the alternative 
(which motion the Court below denied), 
but requested “the right to take testi- 
mony on these issues and particularly to 
examine the defendants Joe B. McNeil 


you expect to appear in this Court in 
connection with any of these cases or 
any lawsuit, regardiess of what it is, 
that you be sure that you are properly 
employed in the case. * * * 

“Mr. Tate: I want the Court to know 


I appreciate very much the situation. 
e*ee 


30. Hansberry v. Lee, supra: Weeks v. 
Bareco Oi] Co., 7 Cir., 1941, 125 F.2d 
84, 93, and cf. Troup v. McCart, 5 Cir., 
1956, 238 F.2d 289. 
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and Leroy Stone with respect to the al- 
legations made in their affidavits.” The 
matter proceeded to hearing upon full 
oral testimony and all parties considered 
it as a hearing on the merits as is clear- 
ly reflected in the arguments and in the 
colloquies between the Court and counsel. 
The Court entered detailed findings of 
fact on every issue presented, and there 
is no room for the contention that there 
was any dispute in the testimony, or any 
material issue as to the facts. The or- 
der entered by it, regardless of the label 
put upon it, was an order for summary 
judgment ** which is a final disposition 
of the case on the merits and there is 
nothing left to remand. 


VII. 


In my opinion, even if we were vested 
with a discretion, we ought to follow the 
course so clearly sanctioned in the Su- 
preme Court decisions, by approving the 
conciliatory action of the Court below in 
what appears to me to be a wise, tolerant 
and educated judgment. The net result 
of the course the majority now com- 
mands is to leave the whole delicate prob- 
lem in the realm of controversy, to in- 
vest the participants with the trappings 
of combat, and to invite prolongation of 
the struggle. It arms one party with a 
weapon carefully leveled at the other, in- 
viting one to put the weapon into opera- 
tion, compelling the other to engage it- 
self in protective measures. 


This course represents, in my opinion, 
a strategic mistake of real magnitude. 
Practically every responsible person in a 
place of public leadership has stated that 
this problem will be solved only as men’s 


31. Rule 12(b) F.R.C.P. provides: 

“If, on a motion asserting the defense 
numbered (6) to dismiss for failure of 
the pleading to state a claim upon which 
relief can be granted, matters outside the 
pleading are presented to and not exclud- 
ed by the court, the motion shall be treat- 
ed as one for summary judgment and dis- 
posed of as provided in Rule 56, * *.” 

And see Slagle v. United States, 5 Cir., 
1956, 228 F.2d 673, and authorities there- 
in cited; and 2 Moore’s Federal Prac- 
tice, p. 2256, and 1954 Cumulative Sup- 
plement. p. 148. 
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hearts are reached and touched. Weap- 
ons have never changed the human spirit, 
or fomented good will, and the threat of 
force they carry has never nurtured 
brotherhood. To tempt one litigant to 
keep his eyes glued to the gunsight, thus 
provoking the other inevitably to divert 
most of its energies from constructive 
and probably generous action to prepara- 
tions for defense, is to perform a dis- 
tinct disservice to both and, more im- 
portant, to the public. 


The Supreme Court has recognized as 
imposed upon the District Courts respon- 
sibilities of statesmanship in addition to 
the duty to pass upon legal points. Ju- 
dicial fiats are not self-executing. It 
would be well if we should pause to 
ponder upon these words written by Mr. 
Justice Jackson in the last days of his 
life: ** 


“It is not idle speculation to in- 
quire which comes first, either in 
time or importance, an independent 
and enlightened judiciary or a free 
and tolerant society. Must we first 
maintain a system of free political 
government to assure a free ju- 
diciary, or can we rely on an aggres- 
sive, activist judiciary to guarantee 
free government? While each un- 
doubtedly is a support for the other, 
and the two are frequently found to- 
gether, it is my belief that the at- 
titude of a society and of its organ- 
ized political forces, rather than its 
legal machinery, is the controlling 
force in the character of free insti- 
tutions. © * ® 

“Judicial functions, as we have 
evolved them, can be discharged only 
in that kind of society which is will- 
ing to submit its conflicts to adjudi- 
cation and to subordinate power to 
reason. * * *.” [Emphasis sup- 
plied.] 

Those words fit well into the admoni- 
tion of the Supreme Court in Hecht that 
co-ordinated action between administra- 
tive body and Court is an absolute es- 


32. The Supreme Court in the American 
System of Government, by Robert H. 
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sential to the successful functioning of 
either; and that it is of supreme im. 
portance that neither shall look upon the 
other,—and that the public shall Joo, 
upon neither,—as an “alien intruder” 
By leaving the problem before us in liti. 
gation, we contribute towards reducing 
it to a level which assumes that it pos. 
sesses only a horizontal dimension. The 
truth is that the vertical dimension ig 
of transcendent importance. 


The SCHOOL BOARD OF the CITY OF 
NEWPORT NEWS, VIRGINIA, and R. 
O. Nelson, Division Superintendent of 
Schools of the City of Newport News, 
Virginia, Appellants, 


Vv. 


Jerome A. ATKINS et al., Appellees. 


The SCHOOL BOARD OF the CITY OF 
NORFOLK, VIRGINIA, and J. J. Brew. 
baker, Division Superintendent of 


Schools of the City of Norfolk, Vir. | 


ginia, Appellants, 
Vv. 
Leola Pearl BECKETT et al., Appellees, 
Nos. 7430, 7438. 
(246 F. 2d 325) 
United States Court of Appeals 
Fourth Circuit. 
Argued June 11, 1957. 
Decided July 13, 1957. 


Proceedings against school board 
and superintendent of schools for injunc- 
tive decrees forbidding racial discrimina- 
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tion in the public schools. The United 
States District Court for the Eastern 
District of Virginia at Norfolk, Walter 
E. Hoffman, J., 148 F.Supp. 430, entered 
injunctive decrees. On appeal the Court 
of Appeals held that although Pupil 
Placement Act had been passed after 
proceedings for injunctive relief had been 
commenced, Act furnished no adequate 
administrative remedy because of fixed 
and definite policy of school authorities 
with respect to segregation and because 
of provisions of other statutes, which 
provided for the closing of schools and 
withdrawal therefrom of state funds 
upon any departure from policy in any 
school, and was unconstitutional. 


Affirmed. 


}. Administrative Law and Procedure 
229 
Schools and School Districts €—155 
Pupil Placement Act passed by Leg- 
islature during pendency of suit seeking 
injunctive decrees forbidding racial dis- 
crimination in public schools did not de- 
prive District Court of jurisdiction on 
theory that act provided administrative 
remedy which had not been exhausted 
since act furnished no adequate remedy 
because of fixed and definite policy of 
school authorities with respect to seg- 
regation and was unconstitutional when 
considered in connection with other stat- 
utes providing for the closing of school 
and withdrawal therefrom of state funds 
upon any departure from policy. Acts 
Va.1956, Ex.Sess., cc. 68, 70. 


2. Courts 101 

Where no injunction was requested 
or granted against the enforcement of a 
Pupil Placement Act or the officials 
charged with its enforcement, a case for 
the constitution of a three-judge court 
was not presented, even though con- 
stitutionality of act relied on in a mo- 
tion to dismiss was involved. Acts Va. 
1956, Ex.Sess., cc. 68, 70. 


8. Action 69(6) 

Fact that Supreme Court of Appeals 
of state had pending a case involving 
the validity of a Pupil Placement Act 
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did not provide reason for staying pro- 
ceedings for injuctive decree forbidding 
racial discrimination in public schools. 
Acts Va.1956, Ex.Sess., cc. 68, 70. 


_——~—__ 


T. Justin Moore, Richmond, Va. (Har- 
ry L. Nachman, City Atty., Newport 
News, Va., Archibald G. Robertson. 
John W. Riely, T. Justin Moore, Jr., 
Richmond, Va., on the brief), for appel- 
lants in No. 7430. W. R. C. Cocke, Nor- 
folk, Va. (Leonard H. Davis, City Atty., 
Leigh D. Williams, Norfolk, Va., on the 
brief), for appellants in No. 7438. J. 
Lindsay Almond, Jr., Atty. Gen. of Vir- 
ginia (Henry T. Wickham, Sp. Asst. to 
Atty. Gen. of Virginia, on the brief), for 
appellants in both cases. 


Spottswood W. Robinson, III, Oliver 
W. Hill, Richmond, Va., for appellees 
in both cases (W. Hale Thompson, Phili; 
S. Walker, Newport News, Va., on the 
brief for appellees in No. 7430; Victor 
J. Ashe, J. Hugo Madison, Norfolk, Va.. 
Thurgood Marshall, New York City, on 
the brief, for appellees in No. 7438). 


Before PARKER, Chief Judge, and 
SOBELOFF and HAYNSWORTH, Cir- 
cuit Judges. 


PER CURIAM. 

These are appeals from injunctive de- 
crees forbidding racial discrimination 
in the public schools of Norfolk and 
Newport News, Virginia, and are con- 
trolled in all material respects by our 
decision in the City of Charlottesville 
and Arlington County cases. School 
Board of City of Charlottesville, Virginia 
v. Allen, 4 Cir., 240 F.2d 59, certiorari 
denied 353 U.S. 910, 77 S.Ct. 667, 1 L.Ed. 
2d 664. It is argued that, on the author- 
ity of Carson v. Warlick, 4 Cir., 238 F.2d 
724, the cases here should be dismissed 
or proceedings therein be stayed until 
administrative remedies have been ex- 
hausted under the recent Pupil Place- 
ment Act, ch. 70, Acts of Assembly of 
Virginia, Extra Session 1956. As point- 
ed out by the judge below, however, this 
statute furnishes no adequate remedy to 
plaintiffs because of the fixed and definite 
policy of the school authorities with re- 
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spect to segregation and because of the 
provisions of chapter 68 of the Acts of 
the Extra Session, which provide for the 
closing of schools and withdrawal there- 
from of state funds upon any departure 
from this policy in any school. Orleans 
Parish School Board v. Bush, 5 Cir., 242 
F.2d 156, 162, certiorari denied 77 S.Ct. 


1380. 


[1-3] It is argued that the court 
was without jurisdiction of the cases and 
that only a three-judge court would have 
had jurisdiction because the constitu- 
tional validity of the Pupil Placement 
Act was involved. This question was 
not raised, however, in the applications 
for injunction, which were filed before 
the passage of that act and which merely 
sought the protection of constitutional 
rights in a suit for the hearing of which 
a court of three judges was not required. 
Davis v. County School Board of Prince 
Edward County, D.C., 142 F.Supp. 616. 
After the passage of the act motion was 
made to dismiss the cases on the ground 
that the act provided an administrative 
remedy which had not been exhausted. 
The trial judge held, as to this, that the 
act did not provide an adequate adminis- 
trative remedy and that it was uncon- 
stitutional when considered in connection 
with other statutes passed at the same 
time and its manifest purpose. Cf. Yick 
Wo v. Hopkins, 118 U.S. 356, 373-374, 
6 S.Ct. 1064, 30 L.Ed. 220. As no in- 
junction was asked or granted against 
the enforcement of the act or the officials 
charged with its enforcement, a case 
for the constitution of a three-judge 
court was not presented, even though 
the constitutionality of an act relied on 
in the motion to dismiss was involved. 
28 U.S.C. § 2281; Bush v. Orleans Parish 
School Board, D.C., 138 F.Supp. 336; 
Id., D.C., 1388 F.Supp. 337, 341, affirmed 
5 Cir., 242 F.2d 156, 164-165, certiorari 
denied 77 S.Ct. 1380. For like reason, 
there is no occasion to stay proceed- 
ings pending action by the Supreme 
Court of Appeals of Virginia on a case 
involving the validity of the act. 


It should be noted that the decrees 
appealed from do not require the assign- 


ment of children to particular schools nor 
do they require mixing of races in ap 


school. They merely forbid defendant; | 


from refusing to admit plaintiffs to any 


school solely on account of race or color | 


The operative language of the decreg, 
is as follows: 


“1. That the defendants, and 
each of them, their successors jp 
office, agents, representatives, sery- 
ants, and employees, be, and they 
hereby are, restrained and enjoined 
from refusing, solely on account of 
race or color, to admit to, or enroll or 
educate in, any school under their 
operation, control, direction or sup- 
ervision, directly or indirectly, any 
child otherwise qualified for admis. 
sion to, and enrollment and educa- 
tion in, such school.” 


In construing very similar languag 


used in his decree in the Arlington cas | 


Judge Bryan used the following language 


which was quoted by us in our opinion! 


on appeal (240 F.2d at page 62): 


“It must be remembered that the 
decisions of the Supreme Court of 
the United States in Brown v. Board 
of Education, 1954 and 1955, 347 
U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873 
and 349 U.S. 294, 75 S.Ct. 753, 99 
L.Ed. 1083, do nct compel the mixing 
of the different races in the public 
schools. No general reshuffling of 
the pupils in any school system has 
been commanded. The order of the 
Court is simply that no child shall be 
denied admission to a school on the 
basis of race or color. Indeed, just 
so a child is not through any form 
of compulsion or pressure required 
to stay in a certain school, or denied 
transfer to another school, because 
of his race or color, the school heads 
may allow the pupil, whether white 
or Negro, to go to the same school 
as he would have attended in the 
absence of the ruling of the Supreme 
Court. Consequently, compliance 
with that ruling may well not neces- 
sitate such extensive changes in the 
school system as some anticipate.” 
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That language is applicable to the 
cases before us, as is the closing lan- 
guage of our opinion in that case where- 
in we said: 

“The decrees here are not harsh 
or unreasonable but merely require 
that the law be observed and dis- 
crimination on the ground of race be 
eliminated. The Arlington decree 
expressly states that local rules as to 
assignment to classes, so long as 
such rules are not based on race or 
color, are to be observed, and that 
administrative remedies for admis- 
sion to schools must be exhausted be- 
fore application is made to the court 
for relief on the ground that its in- 
junction is being violated. While 
the Charlottesville decree does not 
contain this express provision, the 
provision is so eminently reasonable 
that we may safely assume that en- 
forcement of that decree will not 
proceed upon different principles.” 


Queen COHEN, Appeiiant, 
v. 
PUBLIC HOUSING ADMINISTRATION 
et al., Appellees. 
No. 16863. 


(257 F. 2d 73) 


United States Court of Appeals 
Fifth Circuit. 


June 30, 1958. 
Rehearing Denied Aug. 11, 1958. 


Action for declaration of plaintiff's 
rights in regard to eligibility for pub‘ic 
housing and to enjoin defendants from 
refusing to accept plaintiff's application 
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therefor. From a judgment for the de- 
fendants in the United States District 
Court for the Southern District of 
Georgia, Frank M. Scariett, J., 154 F. 
Supp. 589, the plaintiff appealed. The 
United States Court of Appeals, Rives, 
Circuit Judge, held that a finding that 
plaintiff failed to establish she had made 
an application for admission to the proj- 
ect or that defendants refused plaintiff 
any preferential right of occupancy was 
not clearly erroncous. 


Judgment of dismissal affirmed. 


L. Courts 406.3(9) 

In action tor declaration regarding 
plaintiff's eligibility for public housing, 
finding that the plaintiff had not made 
application for admission to the project 
or that defendants refused plaintiff any 
preferential right of occupancy was not 
clearly erroneous. Fed.Rules Civ.Proc. 
rule 52¢a), 28 U.S.C.A, 

2. Equity @s4 

Equity does not require the doing of 
a vain thing as the condition of relief. 

3. Evidence C151(1) 

Testimony, years after the critical 
event, as to what one’s intentions were, 


cannot take the place of acts done at that 
time. 


4. Declaratory Juigment "45 

In action to declare plaintiff's rights 
in regard to eligibility for public hous- 
ing, evidence did not establish that plain- 
tiff was relieved from applying for ad- 
mission on the ground that equity does 
not require the doing of a vain act. 


5. Constitutional Law €—215, 274 

Neither the Fifth nor Fourteenth 
Amendment positively commands inte- 
gration of the races but only negatively 
forbids governmentally enforced segre- 
gation. U.S.C.A.Const. Amends. 5, 14. 


NR eee 


Constance Baker Motley, A. T. Wal- 
den, Atlanta, Ga., Thurgood Marshall, 
New York City, for appellant. 

Shelby Myrick, Sr., George C. Hey- 
ward, Myrick, Myrick & Richardson, 
Savannah, Ga., for appellee Housing Au- 
thority of Savannah. 








2586 


George Cochran Doub, Asst. Atty. 
Gen., Paul A. Sweeney, Donald B. Mac- 
Guineas, Attorneys, Department of Jus- 
tice, Washington, D. C., for appellee Pub- 
lic Housing Administration. 


Before RIVES, BROWN and WIS- 
DOM, Circuit Judges. 


RIVES, Circuit Judge. 

The complaint was originally brought 
by eighteen Negro residents of Savan- 
nah, Georgia for an injunction, declara- 
tory judgment and money damages on ac- 
count of racial segregation in public 
housing in that City, allegedly enforced 
by the Public Housing Administration 
(hereinafter called P.H.A.) and the 
Housing Authority of Savannah (here- 
inafter called S.H.A.). Earlier orders of 
the district court dismissing the action ! 
were affirmed in part and reversed in 
part and remanded .* 


After remand, but prior to the com- 
mencement of trial, seventeen parties 
plaintiff voluntarily withdrew,? leaving 
the appellant, Queen Cohen, as the sole 
plaintiff. At the conclusion of the trial, 
the district court found as a fact, inter 
alia, that “Queen Cohen never made an 
application for admission in the Fred 
Wessels Homes or any other public hous- 
ing project in Savannah.” 


The appellant's first specification of 
error is that: 


t. Heyward v. Public Housing Administra- 
tion, D.C.8.D.Ga.1055, 1235 F.Supp. 217. 


2. Heyward v. Public Housing Administra- 
tion S Cir., 1990, 228 F.2d 689. 


3. Mr. Stillwell, Seeretary and Executive 
Director of S.11.A., testified upon the trial 
that none of those seventeen had ever ap- 
plied for admicvion to Fred Weasels 
Tiimnes; that fifteen of them had applicd 
for and been admitted to another project, 
Feliwood Homes; and that two had never 
applied for any kind of housing. 


4. Ll-yward v. Public Liousing Administra- 
tion, 5 Cir. 1056, 238 F.2d 689, at page 
Ovi. 

S “Q. Now, what are the policies and 
practices of the Public Housing Adminis- 
tration with respect to racial occupancy 
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“The trial court erred in dismiss- 
ing appellant’s suit, after a full trial 
on the merits, on the ground that 
appellant failed to prove that she 
had ever made application for ad- 
mission to Fred Wessels Homes.” 


The complaint alleged that: “Each of 
the plaintiffs has been denied admission 
to Fred Wessels Homes solely because of 
race and color.” In their answer, the 
defendants denied “that these defendants 
have determined upon and presently en- 
force an administrative policy of racial 
segregation in public housing in the City 
of Savannah, Georgia,” and denied the 
allegation that “Each of the plaintiffs 
has been denied admission to Fred Wes- 
sels Homes solely because of race or 
color.’ The evidence showed that P.H.A. 
was opcrating under its regulation 
quoted in full in our former opinion 
which requires that: 


“Programs for the development of 
low-rent housing, in order to be 
eligible for PHA assistance, must 
reflect equitable provisions for eligi- 
ble families of all races determined 
on the approximate volume of their 
respective needs for such housing.” 
(PHA Housing Manual, Section 
102.1) 


Its policies and practices were more fully 
described in the testimony of Mr. Silver- 
man, its Assistant Commissioner for 
Management, quoted in the margin.§ 


of low-rent honsing projects? A. It is 
the policy of the Public Housing Ad- 
ministration to assure that equitable 
treatment is afforded to all eligible fam- 
ilies in a locality, and that all eligible fam- 
ilies who are admitted to housing proj- 
ects by housing authorities are treated 
equally with respect to income limits or 
rents to be charged and other conditions 
of occupanys (sic). 

“Q. What is the policy and position of 
the Public Llousing Administration with 
respect to low-rent housing projects in 
Savannah or elsewhere as to whether or 
not they are operated by the Local Au- 
thority on a segregated or non-segre- 
gated basis? A. We have not required 
Housing Authorities to either segregate 
or non-segregate in housing projects. 
We have required that the houxing pro- 
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The Housing Authority of Savannah 
operated, or had under construction, 2170 
dwelling units of which 1120 were des- 
ignated for Negro occupancy and 1050 
for white. The project known as Fred 
Wessels Homes was intended for white 
occupancy, but Mr. Stillwell, the Secre- 
tary and Executive Director of S.H.A., 


gram in every loeality be available to 
all segments of the eligible low income 
families in that locality. We have not 
prescribed the precise fashion in which 
the Housing Authority shall extend that 
equality of treatment to the residents 
of the locality. 

“Q. Is that policy based on your in- 
terpretation of the requirements and pol- 
icies of the Housing Act itself? A. Yea. 
It is based upon our construction of the 
United States Housing Act and particu- 
larly the 1949 Housing Act Amendment. 
The very act which created the prefer- 
ences that have been discussed here, the 
preferences extended to displaced fam- 
ilies, when it was being considered in the 
Congress, in the Senate, a motion was 
made to attach a non-segregated require- 
ment to the statute. That was defented. 
It is our view that that action was Con- 
gressional recognition of the fact that 
local practices vary in the United States, 
and that some [ral Authorities did 
maintain separate projects by race and 
ether integrated, but the failere to enact 
a specific congressional prohibition 
against it was recognition that s variety 
of practices might prevail. 

“Q. With respect to the low-rent 
housing program throughout the coun- 
try, that is, those projects to which PHA 
gives financial assistance to what ex- 
tent has there been integrated occupnn- 
cy as to those projects? A. As of De- 
cember 3ist, last, which is the Inst 
statistical tabulation we have, on 445 
projects, approximately, containing some 
163,000 dwelling units, representing 
about 43 percent of the entire program, 
were operated on an integrated basis. 

“Q. Would there be any objection on 
the part of the Public Housing Adminis- 
tration if the Savannah Liouring Author- 
ity, or any other Local Authority, were 
to determine to operate a low-rent hous- 
ing project on integrated basis? A. 
None whatsoever.” 

On cross-examination, Mr. Silverman 
testified: 

“Q. Now, I believe you stated that 
your Agency interpreted the defeat of 
the anti-diecrimination with respect to 
the Public Honsing bill as an authorize- 
tion from Congress that you and your 


denied in his testimony that Negroes had 
ever been refused admission to that proj- 
ect.6 At the same time, Mr. Stillwell 
candidly admitted that his hope for suc- 
cess of a program of public housing for 
people unable to pay the cost of decent 
and adequate private housing lay in the 
muintenance of actual segregation.” 


Agency might approve segregation or inte 
gration io any particular Leeal Author- 
ity, or any particular loeniity that a 


Housing Authority might want to prac 
tice in public housing. In that right? 
A. Mrs. Motley, 1 don't mean to quibble 
with you, but we didn't recognize it as 
that kind of an authorization. We recog- 
nized it as Congressional recognition of 
the fact that practices varied among the 
various localities in the country with re 
spect to the low-rent housing.” 


6. “Q. Well, were you taking applications 
from negroes for the Fred Weasels 
Homes at anytime? A. For occupancy 
in there? 

“Q. Yes. A. No. I have never been 
asked to do so. We have never hod an 


application from a negro for oveupiney 
in any white project and by the same 
token we have never had an application 


from a white man to go into a negro 
Project. We have newer had that to 
come up. 

“Q. If a negro applied for admission 
to the Fred Wessels Homes would you 
put him in there? Is that what you are 
saying? A. No. He wouk! be given 
consideration, but I don’t knuw what I 
would do. 

“Q. You wouldn't put him in there, 
would you? A. I don't know what I 
would do. I have never had the ques- 
tion to come up. 

“Q. You know that this case is con- 
cerning your refusal to admit negrocs 
to the Fred Wessels Homes? A. Yeu, 
but we bave never refused to take them 
in there.” 


7. “A. Well, as you know, our white 
projects are predominately (sic) occupied 
by what is generally known ns ‘Georgia 
Crackers’, and you know that he would 
never consent to occupy a home adjn- 
cent to or mixed ap with the colored 
families. Consequently, it wonld menn 
that the white projects would eventunily 
be overwhclmingly negro, if not a 100 
percent negro, and the avernge income of 
the negro is less than the average income 
of the white population of that same 
caliber, and consequently the average 
rent per unit would be mach Ices and it 
is a question in my mind whether the 
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The appellant did not claim that she 
had filed any written application. Her 
testimony was that she went to make her 
application “around 1952, during the 
time | had to move,” that the building of 
the Fred Wessels Homes had then been 
completed, but “It was empty and I didn’t 
know who was going to take it, white or 
colored, and so I went to apply for one.” 
She testified that she went to the office of 
the Fred Wessels Project.* Mr. Still- 
well, the Secretary and Executive Diree- 
tor of S.HLA., and Millard Williams, an 
employee of S.H.A. from 1951 to 1955, 
were brought into the courtroom for pur- 
identification, The appellant 
was unable to identify either of them as 
the one with whom she had talked? 


poses of 


Appellant testified that her cousin, 
Susie Parker, had accompanied her when 
she went to make her application. When 
Susie Parker came to testify, she posi- 
tively identified Millard Williams as the 
one with whom the conversation took 
place. 


In rebuttal, both Stillwell and Williams 
denied having had any such conversation, 


rents woukl maintain the property and 
pay off ite debts. 

“Y. In other words, do T understand 
you to say that if colored people were 
allowed to come into the white units the 
white would out? A. 
That's right. 

“YQ. And there would not be sufficient 
eligible colored people te oeecupany the 
te pay the amount due 
on the debt of that particular property. 
Is that right? A. Yes, and when I say 
that Lo mean sufficient eligible of the 
higher groups of = renta. We have to 
have a certain percentage of tenants who 
pay a minimum rent of $15.00 and grade- 
ute oh up so as to average down to 
enough to meet the eapenses plua the 
subsistive to retire the principal and in- 
terest on the notes and bends as they 
mature, and with this lessened income 
L question whether there would be enough 
to meet all the obligations. 

“YQ. And there could be a default, ia 
your payments? A. Yes, that's right, 
the bends, and another thing it would 
break down the racial equity. 

“Q. Explain what you mean by brenak- 
ing down the racial equity? A. Well, 


people meve 


units sufheient 
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or ever having seen the appellant or her 
cousin prior to the trial. Mr. Stillwel 
testified further that the Fred Wessejs 
Homes had not even been built in 1952 
that there were then no buildings on the 
Bite. 


Stillwell and Williams denied that 
there had been any application or at. 
tempt to apply for admission to Freq 
Wessels Homes specifically on the part of 
any one of the cighteen original plain. 
tiffs, and generally on the part of any 
other negro. None of ‘the seventeen 
other original plaintiffs testified in re. 
buttal, nor was any reason given for 
their failure to testify. 


[1] The district court had the advan. 
taye of seving and hearing the witnesses, 
while this Court may only read their 
testimony. Upon the present record, it 
is an understatement to say that the 
pertinent fact-finding by the district 
court does not appear to be clearly 
erroneous. Rule 52(a), Federal Rules 
of Civil Procedure, 28 U.S.C.A. 


[2] That, however, is not the end of 
this case, for appellant next contends 


that's the point that Mise Motley has 
been trving to bring out, that if it was 
turned into all colored then the white 
eligible tenants would be deprived of 
their occupancy of the white projects 
and we woul! default in our contract 
with the PHA because we did not main- 
tain a racial equity.” 


8. “When I went into the office I meta 
clerk bey, and so LT told him that T want- 
ed to apply for a house there. He took 
me upstairs, When I got upstairs he 
showed me a room and in that room were 
two white ladies, and so 1 asked them 
could I put in for a house there. She 
took me to another office where there 
was a white man sitting there. The 
white woman told me to explain it to this 
man. and so I explained to him, I said, 
*I] cume to put in for a housc.’ Ile said, 
‘Negroes are not allowed here. Go to 
Fellwood. That was bis remarks to 
me and so I turned around and walked 
out.” 


9 “Q. It was this man here? Is that him? 
A. I wouldn't «ay, but he was a slender 
built man. I only saw him once and then 
for about three minutes.” 
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that she was not required to prove that 
she applied for or was denied such ad- 
mission because equity does not require 
the doing of a vain act. Appellant ar- 
gues that similar acts have been held to 
be vain in cases involving governmentally 
enforced racial segregation, citing School 
Board of City of Charlottesville, Va. v. 
Allen, 4 Cir., 1956, 240 F.2d 59, and Gib- 
son v. Board of Public Instruction of 
Dade County, 5 Cir., 1957, 216 F.2d 913. 


School Board of City of Charlottes- 
ville, Va. v. Allen, supra, involved actions 
in behalf of Negro school children to en- 
join School Boards from enforcing racial 
segregation. Applications had been 
mide to the Boards to take action toward 
abolishing the requirement of seyrega- 
tion in the schools, and no action had 
been taken. The Boards contended that, 
before the plaintiffs would be entitled to 
injunctive relief, they must have individ- 
ually applied for and been denied admis- 
sion to a particular school. The Fourth 
Circuit, speaking through the late Chief 
Judge Parker, said: 


“# * ® The answer is that in 


view of the announced policy of the 
respective school boards any such 
application to a school other than a 
sevregated school maintained for 
Colored people would have been fu- 
tile; and equity does not require the 
doing of a vain thing as 2 condition 
of relief."". School Board of City of 
Charlottesville, Va. v. Allen, supra, 
240 F.2d at pages 63, 64. 


The situation was almost identical in 
Gibson v. Board of Public Instruction of 
Dade County, supra. The plaintiffs had 
petitioned the Board of Public Instruc- 
tion to abolish racial segregation in the 
public schools as soon as practicable, and 
the Board had refused. Relying upon 
and quoting from Chief Judge Parker's 
opinion in the City of Charlottesville 
Case, supra, this Court held that: “Un- 
der the circumstances alleged, it was not 
necessary for the plaintiffs to make ap- 
plication for admission to a particular 
school.” 246 F.2d at page 914. 
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[3] At least two material distine- 
tions exist between those cases and the 
present First, in each of those 
cases the plaintiffs had placed themse.ves 
on record as desiring practically the 
relief as that sought from the 
Here, in the absence of any at 
tempt to apply for admission to the Fred 
Wessels Homes, there is no reasonably 
certain proof that the appellant actually 
desired in some earlier year, say 1052, 
to become a tenant in that public hous- 
ing. Testimony, years after the critical 
event, as to what one’s intentions were 
cannot take the place of acts done at that 
time. Secondly, in each of the cases 
relied on, it was admitted that discrim- 
inatory segreyation of the races was be- 
ing enforced by the defendant Board, 
while, as has already been indicated, in 
the present case, in both the pleadinys 
and tke proof, governmentally enforced 
segregation is denied. 


case: 


same 
court. 


In her reply brief, the appellant cites 
a third case in support of her contention 
that she was not required to prove that 
she applied for or was denied admission 
to the public housing project, Staub v. 
City of Baxley, 1958, 355 U.S. 213, 7# 
S.Ct. 277, 2 L.Ed.2d 302. The pertinent 
holding in that case wus thus expressed: 


“The first of the nonfederal 
grounds relicd on by appellee, and 
upon which the decision of the Court 
of Appeals rests, is that appellant 
lacked standing to attack the consti- 
tutionality of the ordinance because 
she made no attempt to secure a per- 
mit under it. This is not an ade- 
quate nonfederal ground of decision. 
The deci-ions of this Court have 
uniformiy held that the failure to 
apply for a license under an ordi- 
nance Which on its face violates the 
constitution not preclude re- 
view in this Court of a judyment of 
conviction under such an ordinance. 
Smith v. Cahoon, 263 U.S. 552, 562, 


does 


(51 S.Ct. 582, 585, 75 L.Ed. 1264]; 
Lovell v. City of Griffin, 203 U.S. 
444, 452, [58 S.Ct. 606, 669, 62 L.Ed. 
‘The Constitution can hardly 


949). 
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be thought to deny one subjected to 

the restraints of such an ordinance 

the right to attack its constitutional- 
ity, because he has not yielded to its 
demands.’ Jones v. City of Opelika, 

316 U.S. 584, 602, [62 S.Ct. 1231, 

1242, 86 L.Ed. 1691), dissenting 

opinion, adopted per curiam on re- 

hearing, 319 U.S. 103, 104, (63 S.Ct. 

890, 87 L.Ed. 1290). Staub v. City 

of Baxicy, supra, 355 U.S. at page 

319, 78 S.Ct. at page 280. 

Clearly, that decision is not applica- 
ble here, for in that case the appellant 
had a legal right to engage in the occupa- 
tion regardless of the ordinance, while 
here a tenant could not be admitted to 
a housing project without having made 
an application. No one could reasonably 
contend that by applying for admission 
to a public housing project the appellant 
would be yielding to any unconstitutional 
demand. 


[4] We conclude that the appellant- 
plaintiff has no standing to maintain this 
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action when she has not been denied aq. 
mission to a public housing project on ae. | 
count of her race or color. That ig the 
very gist of her claim. Absent such 
standing, there is no justiciable claim op 
controversy.'® 


[5] Mr. Stillwell’s testimony ha; 
been noted (footnote 7, supra) to the ef. 
fect that in his opinion actual segregation 
is essential to the success of a program 
of public housing in Savannah. If the 
people involved think that such is the case 
and if Negroes and whites desire to 
maintain voluntary segregation for their 
common good, there is certainly no lay 
to prevent such cooperation. Neither the 
Fifth nor the Fourteenth Amendment 
operates positively to command integra. 
tion of the races but only negatively tp 
forbid governmentally enforced segrega- 
tion.™* 


The judgment of dismissal] is 
Affirmed. 


10. Associated Industries of New York y, 
Ickes, 2 Cir., 1942, 134 F.2d 694, 700, 
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Saran C. Roserts vs. Tue City or Boston. 
(5 Massachusetts 198 (1866)) 


The general school committce of the city of Boston have power, under the const 
tution and laws of this communwealth, to make provision for the instruction of 
colored children, in separate schools established exclusively for them, and to 
prohibit their atiendance upon the other schools. 


Tuis was an action on the case, brought by Sarah C. 
Roberts, an infant, who sued by Benjamin F. Roberts, her 
father and next friend, against the city of Boston, under the 
statute of 1845, c. 214, which provides that any child, unlaw- 
fully excluded from public school instruction in this common- 
wealth, shall recover damages therefor against the city or town 
by which such public instruction is supported. 

The case was subinitted to the court of common pleas, from 
whence it came to this court by appeal, upon the following 
statement of facts : — 

«Under the system of public schools established in the city 
| of Boston, primary schools are supported by the city, for the 
instruction of all children residing therein between the ages 
of four and seven years. For this purpose, the city is divided 
for convenience, but ‘not by geographical lines, into twenty- 
‘one districts, in each of which are several primary schools 
' making the whole number of primary schodls in the city of 
| Boston one hundred and sixty-one. These schools are under 
the immediate management and superintendence of the pri- 
mary school committee, so far as that committee has author- 
ity, by virtue of the powers conferred by votes of the general 
school committee. 
| “Ata meeting of the general school committve, held on 
the 12th of January, 1848, the following vo‘e was passed : ~- 
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“ Resolved, that the primary school committce be, and they hereby are, auth 
ized to organize their body and regulate their proceedings as they may deem imo 
convenient ; and to fill all vacancies occurring in the same, and to remove any 
their members at their discretion during the ensuing year ; and that this board yj 
uheerfully receive from said committee such communications as they may hay 
occasion to make.” 


“The city of Boston is not divided into territorial schog 
districts ; and the general school committee, by the city cha 
ter, have the care and superintendence of the public schook 
In the various grammar and primary schools, white childrey 
do not always or necessarily go to the schools nearest thej 
residences; and in the case of the Latin and English hig) 
schools (one of each of which is established in the city) a 
of the children are obliged to go beyond the schvool-honsy 
nearest their residences. 

“ The regulations of the primary school committee contaiy 
the following provisions : — 





“ Anuissions. No pupil shall be admitted into a primary school, without; 
ticket of admission from a member of the district committce. 

“ ApMIssions OF APPLICANTS. Every member of the committce shall adn 
to his school, all applicants, of suitable age and qualifications, residing nearest y 
the school under his charge, (excepting those for whom special provision has bea 
made,) provided the number in his school will warrant the admission. 

“SCHOLARS TO GO TO SCHOOLS NEAREST THEIR RESIDENCES. Applicants {x 
admission to the schools, (with the exception and provision referred to in the py 
ceeding rule,) are especially entitled to enter the schools nearest to thcir places¢ 
residence.” 


“ At the time of the plaintiff’s application, as hereinatte 
mentioned, for admission to the primary school, the city d 
Boston had established, for the exclusive use of colored chil 
ren, two primary schools, one in Belknap street, in the eight 
school district, and one in Sun Court street, in the secon(| 
school district. 

“ The colored population of Boston constitute less than or 
sixty-second part of the entire population of the city. Fw 
half a century, separate schools have been kept in Bostun fa! 
colored children, and the primary school for colored childre 
in Belknap street was established in 1820, and has been kep 
there ever-since. The teachers of this school have the sam 
compensation and qualifications as in other like schools in the 
city. Schools for colored children were originally establishe 


| 
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at the request of colored citizens, whose children could not 
attend the public schools, on account of the prejudice then 
existing against them. 

« The plaintiff is a colored child, of five years of age, a 
resident of Boston, and living with her father, since the month 
of March, 1847, in Andover street, in the sixth primary school 
district. In the month of April, 1817, she being of suitable 
age and qualifications, (unless her color was a disqualifica- 
tion,) applied to a member of the district primary school 
committee, having under his charge the primary school near- 
est to her place of residence, for a ticket of admission to that 
school, the number of scholars therein warranting her admis- 
sion, and no special provision having been made for her, un- 
less the establishment of the two schools for colored children 
exclusively, is to be so considered. 

«The member of the school committee, to whomn the plaintiff 
applied, refused her application, on the ground of her being a 
colored person, and of the special provision made as aforesaid. 
The plaintit! thereupon applied to the primary school commit 
tee of the district, for admission to one of their schools, and 
was in like manner refused admission, on the ground of her 
color and the provision aforesaid. She thereupon petitioned 
the general primary school committee, for leave to enter one 
of the schools nearest her residence. That committee referred 
the subject to the committee of the district, with full powers, 
and the committee of the district thereupon again refused the 
plaintiff’s application, on the sole ground of color and the 
special provision aforesaid, and the plaintiff has not since 
attended any school in Boston. Afterwards, on the 15th of 
Febrnary, L848, the plainuth went into the primary school 
nearest her residence, but without any ticket of admission or 
other leave granted, and was on that day ejected frum the 
school by the teacher. 

*The school established in Belknap street is twenty-one 
hundred feet distant from the residence of the plaintitl, mea- 
suring through the streets; and in passing from the plaintitl's 
residence to the Belknap street school, the direct route passes 
the ends of two streets in which there are five primary scl vols 
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The distance to the school in Sun Court street is much greater, 
The distance from the plaintiff’s residence to the nearest pri. 
mary school is nine hundred feet. The plaintiff might have 
attended the school in Belknap street, at any time, and her 
father was so informed, but he refused to have her attend 
there. 

“In 1846, George Putnam and other colored citizens of 
Boston petitioned the primary school committec, that exely. 
sive schools for colored children might be abolished, and the 
committee, on the 22d of June, 1846, adopted the report of a 
sub-comunittee, and a resolution appended thereto, which was 
in the following words :— 





| 


| 


* Resolved, that in the opinion of this board, the continuance of the separa 


schools for colored children, and the regular attendance of all such children upon 
the schools, is not only legal and just, but is best adapted to promote the educa. 
tion of that class of our population.” 


The court were to draw such inferences from the foregoing 
facts as a jury would be authorized to draw; and the parties 
agreed that if the plaintiff was entitled to recover, the case 
should be sent to a jury to assess damages; otherwise the 
plaintiff was to become nonsuit. 

C. Sumner and R. Morris, Jr., for the plaintiff. 

Mr. Sumner argued as follows: — 


1. According to the spirit of American institutions, and | 


especially of the constitution of Massachusetts, (Part First, 
Articles I. and VI.,) all men, without distinction of color or 
race, are equal before the law. 

2. The legislation of Massachusetts has made no diser‘mi- 


nation of color or race in the establishment of the puotie | 


schools. The laws establishing public schools speak of | 


“ schools for the instruction of children,” generally, and & for 
the benefit of a// the inhabitants of the town,” not specifying 
any particular class, color, or race. Rev. Sts. c. 23; Colony law 
of 1647, (Anc. Ch. c. 186.) The provisions of Rev. Sts. ¢. 23, 
§ 6S. and Nf. L838, ¢. 154, appropriating small sums out of the 
school fund, for the support of common schools among the 
Indians, do not interfere with this system. They partake of 
the anomalous character of all our legislation with regard 
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the Indians. And it does not appear, that any separate 
schools are established by law among the Indians, or that they 
are in any way excluded from the public schools in their 
neighborhood. 

3. The courts of Massachusetts have never admitted any 
discrimination, founded on color or race, in the administra- 
tion of the common schools, but have recognized the equal 
rights of all the inhabitants. Commonwealth v. Dedham, 16 
Mass. 141, 146; Withington v. Zveleth, 7 Pick. 106; Perry v. 
Dover, 12 Pick. 206, 213. 

4. The exclusion of colored children from the public schools, 
which are open to white children, is a source of practical in- 
convenicnce to them and their parents, to which white per- 
sons are not exposed, and is, therefore, a violation of equality. 

5. The separation of children in the public schools of Bos- 
ton, on account of color or race, is in the nature of caste, and 
is a violation of equality. 

6. The school committee have no power, under the consti- 
tution and laws of Massachusetts, to make any discrimination 
on account of color or race, among children in the public 
schools. ‘The only clauses in the statutes, conferring powers 
on the school committee, are the tenth section of Rev. Sts. 
c. 23, declaring that they “ shall have the general charge and 
superintendence of all the public schools in the town,” and 
the fifteenth section of the same chapter, providing that they 
“shall determine the number and qualifications of the scholars, 
tu be adinitted into the school kept for the use of the whole 
town.” ‘The power to determine the “ qualifications” of the 
scholars must be restrained to the qualifications of age, sex, 
and moral and intellectual fitness. ‘The fact, that a child is 
black, or that he is white, cannot of itself be considered a 
qualification, or a disqualification. 


The regulations and by-laws of municipal corporations 
must be reasonable, or they are inoperative and void. Com- 
monweath v. Worcester, 3 Pick. 462; Vandine’s Case, 6 Pick. 
187; Shaw v. Boston, 1 Met. 180. So, the regulations and 
by-laws of the school committee must be reasonable ; and their 


discretion must be exercised in a reasonable manner. ‘The 
40361 O—59—pt. 4——31 
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discrimination made by the school committee of Boston, on 
account of color, is not legally reasonable. A colored person 
may occupy any office connected with: the public schools, 
from that of governor, or secretary of the board of education, 
to that of member of a school committee, or teacher in any 
public school, and as a voter he may vote for members of the 
school committee. It is clear, that the committee may classify 
scholars, according to age and sex, for these distinctions are 
inoffensive, and recognized as legal (Rev. Sts. c. 23, § 63); or 
according to their moral and intellectual qualifications, be- 
cause such a power is necessary to the government of schools, 
But the committee cannot assume, without individual exa- 
mination, that an entire race possess certain moral or intellect. 
ual qualities, which render it proper to place them all in a 
class by theinselves. 

But it is said, that the committee, in thus classifying the 
children, have not violated any principle of equality, inasmuch 
as they have provided a school with competent instructors for 
the colored children, where they enjoy equal advantages of 
instruction with those enjoyed by the white children. To 
this there are several answers: Ist, The separate school fot 
colored children is not one of the schools established by the 
law relating to publie schools, (Rev. Sts. ¢. 243,) and having no 
legal existence, cannot be a legal equivalent. 2d. It is not in 
fact an equivalent. It is the occasion of inconveniences to 
the colored children, to which they would not be exposed if 
they had access to the nearest public schools; it inflicts upon 
them the stigma of caste; and although the matters taught in 
‘the two schools may be precisely the same, a school exclusively 
devoted to one class must differ essentially, in its spirit and 
character, from that public school known to the law, where all 
classes meet together in equality, 3d. Admitting that it is an 
equivalent, still the colored children cannot be compelled to 
take it. ‘They have an equal right with the white children tu 
the general public schools. 

7. ‘The court will declare the by-law of the school commit 
tee, making a discrimination of color among children entitled 
to the benefit of the’public schools, to be unconstitutional and 
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illegal, although there are no express words of prohibition in 
the constitution and laws. Slavery was abolished in Massa- 
chusetts, by virtue of the declaration of rights in our constitu- 
tion, Without any specific words of abolition in that instia- 
ment, or in any subsequent legislation. Commonwealth v. 
Aves, 18 Pick. 193, 210. The same words, which are potent 
to destroy slavery, must be equally potent against any institu- 
tion founded on caste. And see Shaw v. Boston, 1 Met. 130, 
where a by-law of the city was set aside as unequal and un- 
reasonable, and therefore void. If there should be any doubt 
in this case, the court should incline in favor of equality; as 
every interpretation is always made in favor of life and liberty. 
Rousseau says that “it is precisely because the force of things 
tends always to destroy equality, that the force of legislation 
ought always to tend to maintain it.’ In a similar spirit the 
court should tend to maintain it. 

The fact, that the separation of the schools was originally 
made at the request of the colored parents, cannot affect the 
rights of the colored people, or the powers of the school com- 
mittee. ‘The separation of the schools, so far from being for 
the benefit of both racez, is an injury to both. It tends to 
create a feeling of degradation in the blacks, and of prejudice 
and und¢haritableness in the whites. 

P. W. Chandler, city solicitor, for the defendants. 

The opinion was delivered at the March term, 1850. 

Suaw, C.J. The plaintiff, a colored child of -five years of 
age, has commenced this action, by her father and next friend, 
against the city of Boston, upon the statute of INL, ¢. 214, 
which provides, that any child unlawfully excluded from public 
schvol instruction, in this commonwealth, shall recover damages 
therefor, in an action against the city or town, by which such 
public school instruction is supported. ‘The question therefore 
is, Whether, upon the facts agreed, the plaintiff has been un- 
lawfully excluded from such instruction. 

By the agreed statement of facts, it appears, that the defend- 
ants support a class of schools called primary schools, to the 
number of about one hundred and sixty, desigued for the in- 


struction of children of both sexes, who are between the ages 
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of four and seven years. Two of these schools are appro. 


priated by.the primary school committee, having charge of the 
that class of schouls, to the exclusive instruction of colored thi: 


children, and the residue to the exclusive instruction of white | the 
children. ue 
The plaintiff, by her father, took proper measures to obtain 
admission into one of these schools appropriated tu white adi 
children, but pursuant to the regulations of the coinmittee, and of 
in conformity therewith, she was not admitted. Either of the 4 
schools appropriated to colored children was open to her; the ” 
nearest of which was about a fifth of a mile or seventy rods ” 
more distant trom her father’s house than the nearest primary “7 


school. It further appears, by the facts agreed, that the com. | of 
mittee having charge of that class of schools had, a short time | PM 
previously to the plaintiff’s application, adopted a resolution, | dit 
upon a report of a committee, that in the opinion of that board, | tha 
the continuance of the separate schools for colored children, | nt 
and the regular attendance of all such children upon the id 

\ 


schvols, is rot only legal and just, but is best adapted to pro. b 
mote the instruction of that class of the population. | y 
° ° ° | ) 

The present case does not involve any question in regard to a 


: tplie ng W 
the legality of the Smith school, which is a school of another | 
var 
class, designed for colored children more advanced in age and : 
ae Pa cle 
proficiency ; though much of the argument, affecting the legal. 7 
‘ . . ° . 8 v 
ity of the separate primary schools, affects in like manner that " 
school. But the question here is confined to the  pritmary 
’ . . . F son 
schools alone. ‘The plaintiff had access to a school, set apart 
con 
for colored children, as well conducted in all respects, and as Th 
od ) civ 
well fitted, in point of capacity and qualification of the in 
. pr tlor 
structors, to advance the education of children under seven hi 
Sehr aR: chi 
years old, as the other primary schools; the objection is, that 
the schools thus open to the plaintiff are exclusively appro: 
; a ne law 
priated to colored children, and are at a greater distance trom 
Ber 


her home. Under these circumstances, has the plaintitl been 
. . . . ? ? pro 
unlawfully excluded from public school instruction ? Upon 


: é me| 
the best consideration we have been able to give the subject th 
4 e 
the court are all of opinion that she has not. f 
un 


It will be considered, that this is a question of power, or of ; 
on 
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pro. | the legal authority of the committee intrusted by the city with 
ne this department of public instruction; because, if they have 
ored | the legal authority, the expediency of exercising it in any par- 
vhite ticular way is exclusively with them. 

‘ The great principle, advanced by the learned and eloquent 
otain advocate of the plaintiff, is, that by the constitution and laws 
vhite of Massachusetts, all persons without distinction of age or sex, 
said | birth or color, origin or condition, are equal before the law. 
ap This, as @ broad general principle, such as ought to appear 
; the in i‘ dictation of rights, is perfectly sound; it is not only 
rody expressed in terms, but pervades and animates the whole spirit 
mary oof our constitution of free government. But, when this great 
— | principle comes to be applied to the actual and various con- 
_ | ditions of persons in society, it will not warrant the assertion, 
ei: that men and women are legally clothed with the same civil 
ee and political powers, and that children and adults are legally to 
dren, | have the same functions and be subject to the same treatment ; 
ae but only that the rights of all, as they are settled and regulated 
) pro» __ by law, are equally entitled to the paternal consideration and 

| protection of the law, for their maintenance and security. 
urd | What those rights are, to which individuals, in the infinite 
watt variety of circumstances by which they are surrounded in so- 
| ciety, are entitled, must depend on laws adapted to their re- 
legal. spective relations and conditions. 
““— Conceding, therefore, in the fullest manner, that colored per- 
innary sons, the deseendants of Africans, are entitled by law, in this 
apart commonwealth, to equal rights, constitutional and _ political, 
civil and social, the question then arises, whether the regula- 
ne tion in question, which provides separate schools for colored 
wut children, is a violation of any of these rights. 
“i Legal rights must, after all, depend upon the provisions of 
ars law; certainly all those rights of individuals which can be as- 
Ml | sercidl Gnd ‘thaintained ‘in any judicial tribunal. The proper 
| ei province of a declaration of rights and constitution of govern. 
Upon ment, after directing its form, regulating its organization and 
Ore the distribution of its powers, is to declare great principles and 
fundamental truths, to influence and direct the judgment and 
, ore 


conscience of legislators in making laws, rather than to limit 
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and control them, by directing what precise laws they shall 
make. The provision, that it shall be the duty of legislatures 
an‘l magistrates to cherish the interests of literature and the 
eciences, especially the university at Cambridge, public schools, 
and grammar schools, in the towns, is precisely of this charac. 
ter. Had the legislature failed to comply with this injunction, 
and neglected to provide public schools in the towns, or sheuld 
they so fur fail in their duty as to repeal all laws on the sub- 
ject, and leave all education to depend on private means, 
strong and explicit as the direction of the constitution is, it 
would afford no remedy or redress to the thousands of the 
rising generation, who now depend on these schools to afford 
them a most valuable education, and an introduction to useful 
life. 

We must then resort to the law, to ascertain what are the 
rights of individuals, in regard to the schools. By the Rev. 
Sts. c. 23, the general system is provided for. This chapter 
directs what money shall be raised in different towns, accord- 
ing to their population; provides for a power of dividing towns 
into school districts, leaving it however at the option of the 
inhabitants to divide the towns into districts, or to adininister 
the system and provide schools, without such division. The 
latter course has, it is believed, been constantly adopted in 
Boston, without forming the territory into districts. 

The statute, after directing what length of time schools 
shall be kept in towns of different numbers of inhabitants and 
families, provides (§ 10) that the inhabitants shall annually 
choose, by ballot, a school committee, who shall have the ge- 
neral charge and superintendence of all the public schools in 
euch towns. There being no specific direction how schvols 
shall be organized; how many schools shall be kept; what 
shall be the qualifications for admission to the schools; the 
age at which children may enter; the age to which they may 
continue ; these must all be regulated by the committee, under 
- their power of general superintendence. 

There is, indeed, a provision (§§ 5 and 6,) that towns may 
and in sume cases must provide a high school and classical 
school, for the benefit of all the inhabitants. It is obvious 
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how this clause was introduced ; it was to distinguish such 
classical and high schools, in towns districted, from the dis- 
trict schools. ‘These schools being of a higher character, and 
designed for pupils of more advanced age and greater profi- 
ciency, Were intended for the benefit of the whole of the town, 
and not of particular districts. Still it depends upon the com- 
mittee, to prescribe the qualifications, and make all the rea- 
sonable rules, for organizing such schools and regulating and 
conducting them 

The power of general superintendence vests a plenary an- 
thority in the committee to arrange, classify, and distribute 
pupils, in such a manner as they think best adapted to their 
general proficiency and welfare. If it is thought expedient to 
provide for very young children, it may be, that such schvols 
may be kept exclusively by female teachers, quite adequate to 
their instruction, and yet whose services may be obtained at a 
cost much lower than that of more ‘highly-qualified male in- 
structors. So if they should judge it expedient to have a 
grade of schools forchildren from seven to ten, and another 
for those from ten to fourteen, it would seem to be within their 
authority to establish such schools. So to separate male and 
female pupils into different schools. It has been found neces- 
sary, that is to say, highly expedient, at times, to establish 
special schools for poor and neglected children, who have 
passed the age of seven, and have become too old to attend 
the primary school, and yet have not acquired the rudiments 
of learning, to enable them to enter the ordinary schools. If 
a class of youth, of one or both sexes. is found in that condi- 
tion, and it is expedient to organize them into a separate 
school, to receive the special training, adapted to their condi- 
tion, it seems to be within the power of the superintending 


committee, to provide for the organization of such special 
school. 


A somewhat more specific rule, perhaps, on these subjects, 
might be beneficially provided by the legislature ; but yet, it 
would probably be quite impracticable to make full and pre- 
cise laws for this purpose, on account of the ditlerent condi- 
tion of society in diflerent towns. In towns of a large terr’- 
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tory, over which the inhabitants are thinly settled, an arrange. | 


ment or classification going far into detail, providing different 
schools for pupils of different ages, of each sex, and the like, 
would require the pupils to go such long distances from thejy 
homes to the schools, that it would be quite unreasonable, 
But in Boston, where more than one hundred thousand inha 


bitants live within a space so small, that it would be scarcely | 


an inconvenience to require a boy of good health to traverse 
daily the whole extent of it, a system of distribution and clas. 
sification may be adopted and carried into effect, which may 
be useful and beneficial in its influence on the character of the 
schools, and in its adaptation to the improvement and ad. 
vancement of the great purpose of education, and at the same 
time practicable and reasonable in its operation. 

In the absence of special legislation on this subject, the lay 
has vested the power in the committee to regulate the system 


of distribution and classification ; and when this power is rea- 


sonably exercised, without being abused or perverted by color 
able pretences, the decision of the committee must be deemed 
conclusive. ‘The committee, apparently upon great delibera: | 
tion, have come to the conclusion, that the good of both 
classes of schools will be best promoted, by maintaining the 





separate primary schools for colored and for white children, 
and we can perceive no ground to doubt, that this is the 


honest result of their experience and judgment. 

It is urged, that this maintenance of separate schools tends 
to deepen and perpetuate the odious distinction of caste, 
founded in a deep-rooted prejudice in public opinion. — This 
prejudice, if it exists, is not created by law, and probably 
cannot be changed by law. Whether this distinction and 
prejudice, existing in the opinion and feelings of the commu 
nity, would not be as effectually fostered by compelling colored 
and white childien to associate together in the same schools, 
may Well be doubted ; at all events, itis a fair and proper ques 
tion for the committee to consider and decide upon, having in 
view the best interests of both classes of children placed 
under their superintendence, and we cannot say, that their de 


cision upon it is not founded on just grounds of reason and 
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experience, and in the results of a discriminating and honest 
judgment. 

The increased distance, ty which the plaintiff was obliged 
to go to school from her father’s house, is not such, in our opi- 
nion,as to render the regulation in question unreasonable, sul 
less illegal. 

On the whole the court are of opinion, that upon the facts 
stated, the action cannot be maintained. 

Plaintiff nonsuit. 


| 


Epwarp Winsor & another vs. Georce Grices. 


(ine who sins a sulbinission to arbitration, as agent, without disclosing the name 
of his principal. or the name of the principal being known to the other party, is 
personally hound by the submission. 


It is no objection to an award, that the arbitrator, after the hearing, received a 


pape: relating to the case from one of the parties, with tho assent of the other. 


Tits was an action of assumpsit on an ajvard, to which the 
defendant specified in defence, among other things: 1st. That 
he was not a party to the submission; 2d, ‘That the award 
was void, because evidence was received by the arbitrator in 
the absence of the defendant; and 3d, Because the award 
was made before the hearing was closed. 

At the trial, before Bigelow, J., in the court of common 
pleas, the plaintifls preduced the submission, the signatures to 
which were admitted. The defendant signed the 
“George Griggs, Agent”; and it did not appear, that he dis- 
closed, or that the plaintiffs knew, the name of his principal. 
The plaintiffs produced the award, and called the arbitrator, 
as a Wilness, to prove the same, who testified that it was the 
eward signed by him, and sent by hiin to the parties. 

The arbitrator was then examined by the defendant, and 
testified as follows: “The hearing took place at the defend- 
ant’s office, and when it was closed, the defendant was told, in 
my presence, by Winsor, one of the plaintilfs, that there was 
the defendaut 


same 


which 
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Tre STATE v. GIBSON. 
(36 Indiana 389 (1871)) 


CrimInaL Law.— Marriage Between Whites and Negroes.— Fourteenth Amend- 
ment.—Civil Rights Bill—Neither the Fourteenth Amendment to the Con. 
stitution of the United States nor the Civil Rights Bill passed by Congress 
has impaired or abrogated the laws of this State on the subject of the mar. 
riage of whites and negroes. Sucha union between members of the differ. 
ent races is a criminal offense by the statutes of this State. 


APPEAL from the Vanderburg Criminal Court. 

BusKIRK, J.—It appears of record in this cause, that ap- 
pellee was charged by indictment in the court below with 
having unlawfully and knowingly married, in the county and 
State aforesaid, one Jennie Williams, a white woman of this 
State, he then and there having one-eighth part or more of 
negro blood. 

The indictment was, upon the motion of the appellee, 
quashed, and the State, by her prosecuting attorney, excepted 
and prosecutes this appeal to obtain a reversal of the judg- 
ment. 

The indictment was based upon the forty-seventh section 
of the act defining felcnies, which reads as follows: 


eer ——— 
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“Section 47. No person having one-eighth part or more 
of negro blood shall be permitted to marry any white woman 
of this State, nor shall any white man be permitted to marry 
ary negro woman, or any woman having one-eighth part or 
more of negro blood, and every person who shall knowingly 
marry in violation of the provisions of this section, shall, 
upon conviction thereof, be imprisoned in the State’s prison 
not less than one, nor more than ten years, and be fined not 
less than one thousand nor more than five thousand dollars.” 
2G. & H. 452. 

The sole question which is presented for our consideration 
and decision is as to the correctness of the ruling of the 
couit in quashing the indictment. It seems to be conceded 
by the appellee, that the indictment, under our code of crim- 
inal procedure, is good, in substance and matter of form, if 
the section of our statute above quoted is still in force; but 
it is earnestly maintained that all the laws of our State pro- 
hibiting the intermarriage of negroes and white persons were 
abrogated by the ratification of the fourteenth amendment of 
the constitution of the United States, and the passage of thie 
civil rights bill. The position assumed by the attorney of 
the appcllee is stated in these words: 

“The appellee contends that all the laws of this State pro- 
hibiting the marrying of blacks and whites are abrogated by 
the fourteenth amendment to the constitution of the United 
States, and the law of Congress passed in pursuance to that 
amendment, which, in express terms, confers upon colored 
people the power of making contracts. 

“Marriage, by the laws of Indiana, being only a civil con- 
tract, 1 G. & H. 428, sec. 1, it follows that the marriage 
specified in this indictment was lawful; and hence the judg- 
ment of the court is correct.” 

The only question presented for the decision of this court 
is, whether the position assumed by the appellee is correct. 
The magnitude and importance of the question involved 
cannot be overestimated, and we have given it our best and 
most thoughtful consideration. We approach its investiga- 
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tion, profoundly impressed with the weight of responsibility 
that our oath to support the Constitution of the United 
States and of the State of Indiana has imposed upon us. 

The first section of the fourteenth amendment is in these 
words : 

“Sec. 1. All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof are citizens of 
the United States, and of the state wherein they reside. No 
state shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; 
nor shall any state deprive any person of life, liberty, or 
property without due process of law, nor deny to any per- 
son within its jurisdiction the equal protection of the law.” 

This amendment was proposed by Congress, June 16th, 
1866, and declared by the Secretary of State to have been 
ratified July 28th, 1868. 

This amendment contains four separate and distinct prop- 
ositions: first, it confers the right of citizenship upon all 
persons born or naturalized in the United States, and who 
are subject to the jurisdiction thereof; second, it declares 
that no state shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United 


States; third, it prohibits any-state from depriving any citi- | 


zen of life, liberty, or property, without due process of law; 
fourth, it provides that no state shall deny to any person 
within its jurisdiction the equal protection of the law. 

It is settled by very high authority, that, in placing a con- 
struction upon a constitution or any clause or part thereof, a 
court should look to the history of the times, and examine 
the state of things existing when the constitution or any 
part thereof was framed and adopted, to ascertain the old 
law, the mischief, and the remedy. The court should also 
look to the nature and objects of the particular powers, 
duties, and rights in question, with all the light and aids of 
cotemporary history, and give to the words of each provi- 
sion just such operation and force, consistent with their 
legitimate meaning, as will fairly secure the end proposed. 
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Kendall v. The U. S., 12 Pet. 524; Prigg v. The Common- 
wealth, 16 Pet. 539. 

Guided by these wise and well settled rules of interpreta- 
tion, we proceed to place a construction upon the section 
under consideration. The persons referred to in the section 
under examination are described as “ all persons born or nat- 
uralized in the United States.” The race or class of persons 
intended to be benefited are not described. It is quite mani- 
fest that it did not refer to persons of the white race, for when 
persons of that race are born in the United States, they are 
by birthright citizens, and when they are born elsewhere and 
have been naturalized under the law of Congress, they be- 
come citizens of the United States and of the state where 
they reside. We know from the history of the times that the 
main purpose of this amendment was to confer the right of 
citizenship upon persons of the African race, who had pre- 
viously not been citizens. When these persons became citi- 
zens, they were entitled to the privileges and immunities se- 
cured to all citizens by section two, of article four, which 
declares that “the citizens of each state shal] be entitled to 
all privileges and immunities of citizens in the several states,” 
but the framers and advocates of this amendment seemed to 
be unwilling to rely upon the.above section, and therefore 
added the other clauses which were intended to secure to 
the newly made citizens the full and equal protection of the 
law. 

The learned attorney for the appellee has not informed us, 
in his brief, which one of the clauses of the said section has 
had the effect to abrogate our laws prohibiting the intermar- 
riage of persons of the white and black races. It certainly 
cannot be the first, for the only object and effect of that 
clause was to confer the right of citizenship upon certain 
classes of persons who had not been theretofore citizens, and 
among these classes were persons of the African race. 

Nor can the second clause be construed to have that effect. 
The purpose of this clause was to secure to the newly cre- 
ated citizens the same privileges and immunities which had 
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theretofore been enjoyed by the former citizens of the United 
States. It is quite probable that this clause had reference to 
the political rights and privileges of the persons who had by 
the first clause been made citizens of the United States and of 
the state wherein they resided. The purpose of the third clause 
was to protect the persons referred to and embraced in the first 
clause, in life, liberty, and property. The plain and manifest 
intention was to make all the citizens of the United States 
equal before the law in all the states of the Union. The 
fourth clause seems to have been added in the abundance of 
caution, for it provides in express terms what was the fair, 
logical, and just implication from what had preceded it, and 
that was, that the persons made citizens by the amendment 
should be protected by the laws in the same manner, and to 
the same extent, that white citizens were protected. 

The fourteenth amendment contains no new grant of power 
from the people, who are the inherent possessors of all power, 
to the federal government. It did not enlarge the powers of 
the federal government, nor diminish those of the states, 
The inhibitions against the states doing certain things have 
no force or effect. They do not prohibit the states from do- 
ing any act that they could have done without them. The 
constitution was made for the protection of all citizens. It 
is adapted to our condition in every state of our national ad- 
vancement. When new territory is acquired or new citizens 
created, the constitution extends itself over and protects the 
territory and citizen in the same manner that it extended 
over and protected the original thirteen states and the men 
who achieved our independence, and made the constitution, 
and formed the union of the states. From the Atlantic to 
the Pacific, and-from the lakes to the borders of Mexico, 
it has stretched forth its cherishing arm over our people, 
and diffused its blessings on all alike. The only effect of the 
amendment under consideration was to extend the protec- 
tion and blessings of the constitution and laws to a new class 
of persons. When they were made citizens they were as 
much entitled to the protection of the constitution and the 
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laws as were the white citizens, and the states could no more 
deprive them of privileges and immunities than they could 
citizens of the white race. Citizenship entitled them to the 
protection of life, liberty, and property, and the full and equal 
protection of the laws. Nor has the ratification of this 
amendment in any manner or to any extent impaired, weak- 
ened, or taken away any of the reserved rights of the states, 
as they had existed and been fully recognized by every 
department of the national government from its creation. 
This amendment conferred citizenship upon persons of the 
African race, but we will hereafter inquire and decide whether 
citizenship conferred on them the right to intermarry with 
persons of the white race. 

But it is urged that the civil rights bill has abrogated the 
section of our statute which renders it a felony for a negro 
to marry a white woman of this State, or for a white man to 
marry a negro woman. It is claimed that the first section 
of the said act which confers upon persons of the African 
race the right to make and enforce contracts has made it 
lawful for negroes, in all of the states, to make and enter 
into contracts of marriage with persons of the white race. 
The argument is, that under our laws marriage is a civil con- 
tract, and as negroes are authorized to make contracts, that, 
therefore, they can make any kind of contracts,. notwith- 
standing the contract may be in violation of the laws of an 
independent and sovereign state. Waiving for the present 
the power of Congress to pass a law authorizing any class 
of persons to make and enforce contracts in a state, we pro- 
ceed to examine the first section of the civil rights bill, and 
to determine whether the position assumed by the appellee 
is sustained thereby. In our opinion it is wholly untenable, 
and that this is demonstrated by the plain, express, and un- 
doubted language of the said section. 

The first section of the said act is in these words: “ That 
all persons born in the United States, and not subject to any 
foreign power, excluding Indians not taxed, are hereby de- 
clared to be citizens of the United States; and that such 
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citizens of every race and color, without regard to any pre- 
vious condition of slavery or involuntary servitude, except 
as a punishment for crime, whereof the party shall have been 
duly convicted, shall have the same right in every state and 
terrritory in the United States to make and enforce contracts, 
to sue, be parties and give evidence, to inherit, purchase, 
lease, sell, hold and convey real and personal property, and 
to have the full and equal benefit of all laws and proceed- 
ings for the security of person and property as is enjoyed 
by white persons, and shall be subject to like punishment, 
pains and penalties, and to none other, any law, statute, 
ordinance, regulation or custom to the contrary notwith- 
standing.” 

This act took effect on the oth day of April, 1866, which 
was prior to the ratification of the fourteenth amendment. 
This amendment seems to have been mainly copied from, or 
modelled after the section above quoted from the civil rights 
bill. This section confers upon persons of the African race 
the power to makeand enforce contracts. The power as con- 
ferred in the first part of the section is without limitation, 
but in the subsequent part of the section it is restricted and 
qualified by the plain and express declaration, that the rights 
conferred shall be enjoyed and exercised, in the same man- 
ner and to the same extent, “as is enjoyed by white per- 
sons.” The only force and effect of this section was to con- 
fer upon persons of the African race the same civil rights, 
privileges, and immunities as had been enjoyed by persons 
of the white race. 

It, therefore, becomes necessary for us to inquire whether 
Congress possesses the power, under the federal constitution, 
to pass a law regulating and controlling the institution of 
marriage in the several states of this union; and this will 
involve a brief inquiry into the nature and character of our 
complex system of government. Anterior to the adoption 
of the federal constitution, the states existed as independent 
sovereignties, possessing supreme and absolute power over 
all questions of local and internal government. The states 
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were independent of each other, and each possessed the 
power to regulate and control its domestic institutions. The 
government of the United States was not created by the 
states acting in their sovereign capacity, but the people 
of the several states, acting in their individual capacity. The 
federal government was not created for the purpose of regu- 
lating and controlling the domestic and internal affairs of the 
states, but the purposes of its creation are declared in the 
preamble to the constitution, and these are “to form a more 
perfect union, establish justice, insure domestic tranquillity, 
provide for the common defense, promote the general wel- 
fare, and secure the blessings of liberty.” The states being 
independent, they recognized no common head. They were 
competent to manage and conduct their local and internal 
affairs, but they needed a superior and central power to regu- 
late commerce and intercourse between the states and with 
foreign nations. Indeed, the whole frame of the constitution 
supports this construction. All the powers which relate to 
our foreign intercourse are confided to the general govern- 
ment. Congress has the power to regulate commerce with 
foreign nations, and among the states, to define and punish 
piracies and felonies committed on the high seas, and 
offences against the laws of nations; to declare war, to 
grant letters of marque and reprisal; to raise and support 
armies; to provide and maintain a navy; to coin money, 
and regulate the value thereof; to establish an uniform rule of 
naturalization, and uniform laws on the subject of bankrupt- 
cies in the United States; to establish post offices and post 
roads; to provide for calling forth the militia to execute the 
laws of the union, suppress insurrections and repel invasions. 
The powers conferred on the general government are of a 
general and national character, and none of them authorize 
or permit any interference with, or contro] over, the local and 
internal affairs of the state. The general government is one 
of limited and enumerated powers, and it can exercise no 
power that is not expressly, or by implication, granted. The 
people being the inherent possessors of all governmental 
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authority, it necessarily and logically resulted that all powers 
not granted to the general government, or prohibited to the 
state governments, were retained by the states and the people, 
but the great, wise, and illustrious men who framed our 
matchless form of government were so jealous of the right 
of local self-government that they were unwilling to leave 
the question of the reserved powers to implication and con- 
struction. Hence, within two years after the adoption of the 
federal constitution, twelve amendments thereto were sub- 
mitted by Congress to the states for ratification, which were 
ratified. The ninth and tenth amendments read as follows: 

“oth. The enumeration, in the constitution, of certain 
rights shall not be construed to deny or disparage others 
retained by the people.” 

“to. The powers not delegated to the United States by 
the constitution, nor prohibited by it to the states, are re- 
served to the states respectively, or to the people.” 

Chief Justice CHasg, in Lane County v. Oregon,7 Wal. 76, 
draws with great clearness and force the true line of distinc- 
tion between the powers of the federal and state governments. 
He says, “the people of the United States constitute one na- 
tion, under one government, and this government, within the 
scope of the powers with which it is invested, is supreme. On 
the other hand, the people of each state compose a state, hav- 
ing its own government, and endowed with all the functions 
essential to separate and independent existence. The states 
disunited might continue to exist. Without the states in union 
there could be no such political body as the United States. 

“ Both the states and the United States existed before the 
constitution. The people, through that instrument, establish- 
ed a more perfect union by substituting a national govern- 
ment, acting, with ample power, directly upon the citizens, 
instead of the confederate government, which acted with 
powers greatly restricted, only upon the states. But in many 
articles of the constitution the necessary existence of the 
states, and within their proper spheres the independent au- 
thority of the states, is distinctly recognized. To them near- 
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ly the whole charge of interior regulation is committed or 
left; to them, and to the people, all powers not expressly del- 
egated to the national government are reserved. The general 
condition was well stated by Mr. Madison, in the Federalist, 
thus: ‘The federal and state governments are, in fact, but 
different agents and trustees of the people, constituted with 
different powers and designated for different purposes.’” 

Mr. Justice Nelson, in delivering the opinion of the Su- 
preme Court of the United States, in the recent case of Zhe Co/- 
lectorv. Day, 11 Wal. 113, says: “It is a familiar rule of con- 
struction of the constitution of the Union, that the sovereign 
powers vested in the state governments by their respective 
constitutions remain unaltered and unimpaired, except so far 
as they were granted to the government of the United States. 
That the intention of the framets of the constitution in 
this respect might not be misunderstood, this rule of inter- 
pretation is expressly declared in the tenth article of the 
amendments, namely: ‘The powers not delegated to the 
United States are reserved to the states, respectively, or to 
the people.’ The government of the United States, there- 
fore, can claim no powers which are not granted to it by the 
constitution, and the powers actually granted must be such 
as are expressly given, or given by necessary implication. 
The general government and the states, although both exist 
within the same territorial limits, are separate and distinct 
sovereignties, acting separately and independently of each 
other, within their respective spheres. The former, in its ap- 
propriate sphere, is supreme; but the states within the limits 
of their powers not granted, or, in the language of the tenth 
amendment, ‘reserved,’ are as independent of the general 
government as that government within its sphere is inde- 
pendent of the states. 

“Upon looking in the constitution it will be found that but 
a few of the articles in that instrument could be carried into 
practical effect without the existence of the states. Two of 
the great departments of the government, the executive and 
the legislative, depend apon the exercise of the powers, or 
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upon the people of the states. The constitution guarantees 
to the states a republican form of government, and protects 
each against invasion or domestic violence. Such being the 
separate and independent condition of the states in our com- 
plex system, as recognized by the constitution, and the ex- 
istence of which is so indispensable that without them the 
general government itself would disappear from the family 
of nations, it would seem to follow as a reasonable, if not a 
necessary, consequence, that the means and instruments em- 
ployed for carrying on the operations of their governments, 
for preserving their existence and fulfilling the high and re- 
sponsible duties assigned to them in the constitution should 
be left free and unimpaired; should not be liable to be crip- 
pled, much less defeated, by the taxing of another govern- 
ment, which power acknowledges no limits but the will 
of the legislative body imposing the tax, and, more espec- 
ially, those means and instrumentalities which are the cre- 
ation of their sovereign and reserved rights, one of which 
is the establishment of the judicial department and the ap- 
pointment of officers to administer their laws. Without this 
power and the exercise of it we risk nothing im saying that 
no one of the states under the form of government guaran- 
teed by the constitution could long preserve its existence. 
A despotic government might. We have said that one of 
the reserved powers was that to establish a judicial depart- 
ment. It would have been more accurate and in accordance 
with the existing state of things at the time to have said the 
power to maintain a judicial department. All of the thir- 
teen states were in the possession of this power, and had ex- 
ercised it before the adoption of the constitution, and it is not 
pretended that any grant of it to the general government is 
found in that instrument. It is, therefore, one of the sover- 
eign powers vested in the states by their constitutions, which 
remained unaltered and unimpaired, and in respect to which 
the state is as independent of the general government as that 
government is independent of the states.” 

In the case of Fifield v. Close, 15 Mich. 505, this language 
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occurs: The same supreme power which established the 
departments of the general government, determined that the 
local governments should also exist for their own purposes, 
and made it impossible to protect the people in their com- 
mon interests without them. Each of these several agencies 
is confined to its own sphere, and all are strictly subordinate 
to the constitution, which limits them, and independent of 
other agencies, except as thereby made dependent. There 
is nothing in the constitution which can be made to admit of 
any interference by Congress with the secure existence of 
any state authority within its lawful bounds.” 

Nor are we without authority in this State, sustaining and 
upholding the rights and powers of the State. This court, 
in The State v. Garton, 32 Ind. 1, says: “And has this 
principle, vital indeed to protect the national life, no other 
application? The benefit of its application has been bold- 
ly claimed by the men who have honored the highest judi- 
cial positions the nation could bestow on intellect, learn- 
ing and virtue. It has protected the one from the hostile ac- 
tion of the many. May not its protection also be invoked 
to secure the many from an unauthorized exercise of power 
by the one? Is not the existence of the state governments 
as fully recognized in the Constitution of the United States 
as that of the national government? If the states may not 
exercise a power which might menace the general govern- 
ment, should not that hand also be held back from the throat 
of the former, though the pressure be at present ever so 
slight? 

“ True, the national government is our government, and we 
will not anticipate an attempt by it at our destruction as a 
state, but, as the Chief Justice remarked in discussing this 
very question in M°Culloch v. Maryland, ‘this is not a case 
of confidence.’” 

As to the powers of the federal and state governments, we 
refer to the following authorities: 

The states as independent sovereignties possessed prior to 
the creation of the general government what is known as inter- 
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nal police power, and that power was not surrendered to the 
general government, but is still retained by the states. Mr. 
Justice Story, in Prigg v. The Commonwealth of Pennsylvania, 
16 Pet. 625, says: “To guard, however, against any pos- 
sible misconstruction of our views, it is proper to state, that 
we are by no means to be understood in any manner what- 
ever to doubt or interfere with the police power belonging to 
the states in virtue of their general sovereignty. That 
police power extends over all subjects within the territorial 
limits of the states, and has never been conceded to the 
United States.” 

The police power of the states was very fully discussed 
by the Supreme Court of the United States, in Zhe City of 
New York v. Miln, 11 Pet. 139, wherein it is said: “ But we 
do not place our opinion on this ground. Wechoose rather 
to plant ourselves on what we consider impregnable posi- 
tions; they are these: That a state has the same undeniable 
and unlimited jurisdiction over all persons and things within 
its territorial limits, as any foreign nation, where that juris- 
diction is not surrendered or restrained by the constitution 
of the United States. That by virtue of this, it is not only 
the right, but the bounden and solemn duty of a state to 
advance the safety, happiness and prosperity of its people, 
and to provide for its general welfare, by any and every act 
of legislation, which it may deem to be conducive to these 
ends; where the power over the particular subject, or the 
manner of its exercise is not surrendered or restrained, in 
the manner just stated. That all those powers which relate 
to merely municipal legislation, or what may, perhaps, more 
properly be called internal police, are not thus surrendered 
or restrained ; and that, consequently; in relation to these, the 
authority of a state is complete, unqualified, and exclusive. 

“If we were to attempt a definition, we should say, that every 
law came within this description which concerned the welfare 
of the whole people of a state, or any individual within it; 
whether it relate to their rights, or their duties; whether it 
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respected them as men, or as citizens of the state; whether 
in their public or private reiations; whether it related to the 
rights of persons, or property, of the whole people of a state 
or of any individual within it, and whose operation was 
within the territorial limits of the state, and upon the per- 
sons and things within its jurisdiction. But we will en- 
deavor to illustrate our meaning rather by exemplification 
than by definition. No one will deny that a state has a right 
to punish any individual found within its jurisdiction, who 
shall have committed an offence within its jurisdiction 
against its criminal laws. We speak not here of foreign 
ambassadors, as to whom the doctrines of public law apply. 
We suppose it to be equally clear, that a state has as much 
right to guard, by anticipation, against the commission of an 
offence against its laws, as to inflict punishment upon an 
offender after it shall have been committed. The right to 
punish or prevent crime does in no degree depend upon the 
citizenship of the party who is obnoxious to the law. The 
alien who shall just have set his foot upon the soil of the 
state, is just as subject to the operation of the law as one 
who is a native citizen.” 

There can be no doubt that Congress possesses the power 
to determine who may, or may not, make contracts, and pre- 
scribe the manner of their enforcement, in the District of 
Columbia, and in all other places where the federal govern- 
ment has exclusive jurisdiction; but we deny the power and 
authority of Congress to determine who shall make con- 
tracts or the manner of enforcing them in the several states. 
Nor is there any doubt that Congress may provide for the 
punishment of those who violate the laws of Congress; but 
we utterly deny the power of Congress to regulate, control, 
or in any manner to interfere with the states in determining 
what shall constitute crimes against the laws of the state, or 
the manner or extent of the punishment of persons charged 
and convicted with the violation of the criminal laws of a 
sovereign state. In this State marriage is treated as a civil 
contract, but it is more than a mere civil contract. It is a 
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public institution established by God himself, is recognized 
in all Christian and civilized nations, and is essential to the 
peace, happiness, and well-being of society. In fact, socicty 
could not exist without the institution of marriage, for upon 
it all the social and domestic relations are based. The right, 
in the states, to regulate and control, to guard, protect, and 
preserve this God-given, civilizing, and Christianizing institu- 
tion is of inestimable importance, and cannot be surren- 
dered, nor can the states suffer or permit any interference 
therewith. If the federal government can determine who 
may marry in a state, there is no limit to its power. It can 
legislate upon al] subjects connected with, or growing out 
of this relation. It can determine the rights, duties, and ob- 
ligations of husband and wife, parent and child, guardian 
and ward. It may pass laws regulating the granting of 
divorces. It may assume, exercise, and absorb all the 
powers of a local and domestic character. This would re- 
sult in the destruction of the states. The federal govern- 
ment cannot exist without the states, but the states could 
exist without the federal government, as they did before its 
creation. There is no necessity for the destruction of either. 
The authority of the federal government begins where the 
authority of the state ceases. The state government con- 
trols all matters of a local and domestic character. The 
federal government regulates matters between the states and 
with foreign governments. There is, and can be no conflict 
between the state and federal governments, if each will act 
within the sphere assigned to each. The necessity for states 
and local self-government is shown by the character of our 
people. The customs, habits. and thoughts of the people in 
one state differ widely from those of the people in another 
state, and this results in different laws. 

The laws of this state provide that males of the age of 
seventeen, and females of the age of fourteen years, not 
within the prohibited degrees of consanguinity, are capable 
of entering into the. contract of marriage. The statute pro- 
vides that the following marriages are void: when one of 
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the parties is a white person, and the other possessed of 
one-eighth or more of negro blood; and when either party 
is insane or idiotic, at the time of the marriage. Under the 
police power possessed by the states, they undoubtedly 
have the power to pass such laws. The people of this 
State have declared that they are opposed to the intermix- 
ture of races and all amalgamation. If the people of other 
states desire to permit a corruption of blood, and a mix- 
ture of races, they have the power to adopt such a policy. 
When the legislature of the State shall declare such policy 
by positive enactment, we will enforce it, but until thus re- 
quired we shall not give such policy our sanction. 

This subject is discussed with great ability, clearness, and 
force, by the Supreme Court of Pennsylvania, in the recent case 
of The Philadelphia and West Chester R. R. Co.v. Miles, 2 Am. 
Law Rev. 358, wherein it said: “The right to separate, being 
clear in proper cases, and it being the subject of sound regu- 
lation, the question remaining to be considered is whether 
there is such a difference between the white and black races 
within this State, resulting from nature, law, and custom, as 
makes it a reasonable ground of separation. The question is 
one of difference, not of superiority or inferiority. Why the 
Creator made one black and the other white, we do not know, 
but the fact is apparent, and the races are distinct, each pro- 
ducing its own kind, and following the peculiar law of its 
constitution. Conceding equality, with natures as perfect, and 
rights as sacred, yet God has made them dissimilar, with 
those natural instincts and feelings which He always imparts 
to His creatures, when He intends that they shall not over- 
step the natural boundaries He has assigned to them. The 
natural law which forbids their intermarriage and that social 
amalgamation which leads to a corruption of races, is as 
clearly divine as that which imparted to them different na- 
tures. The tendency of intimate social intermixture is to 
amalgamation, contrary to the law of races. The separation 
of the white and black races upon the surface of the globe 
is a fact equally apparent. Why this is so, if is not neces- 
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sary to speculate; but the fact of a distribution of men by 
race and color is as visible in the providential arrangement 
of the earth as that of heat and cold. The natural separa- 
tion of the races is therefore an undeniable fact, and all so- 
cial organizations which lead to their amalgamation are re- 
pugnant to the law of nature. From social amalgamation it 
is but a step to illicit intercourse, and but another to inter- 
marriage. But to assert separateness is not to declare inferi- 
ority in either; it is not to declare one a slave and the other 
a freeman ; that would be to draw the illogical sequence of 
inferiority from difference only. It is simply to say, that, fol- 
lowing the order of Divine Providence, human authority ought 
not to compel these widely separate races to intermix. The 
right of such to be free from social contact is as clear as to 
be free from intermarriage. The former may be less repul- 
sive as a condition, but no less entitled to protection as a 
right. When, therefore, we declare a right to maintain sep- 
arate relations, as far as reasonably practicable, but in a spirit 
of kindness and charity, and with due regard to equality of 
rights, it is not prejudice, nor caste, nor injustice of any kind, 
but simply to suffer men to follow the law of races estab- 
lished by the Creator himself, and not to compel them to 
intermix contrary to their instincts.” 

We fully concur in, and indorse the doctrine above enun- 
ciated. It is quite clear to us, that neither the fourteenth 
amendment nor the civil rights bill has impaired or abrogated 
the laws of this State on the subject of marriage of whites 
and negroes. The court erred in quashing the indictment. 

The judgment is reversed, and the cause is remanded, 
with directions to the court below to overrule the motion to 
quash the indictment, and to place the appellee upon his 
trial for the crime charged in said indictment. 

B. W. Hanna, Attorney General, and W. P. Hargrave, for 
the State. 

A. L. Robinson, for appellee. 
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STATE — REL., GARNES v. JOHN 
. McCANN ET AL. 


ai Ohio St. 199 (1871)) 
December Term, 1871. 


Schools—Constitutional law. 


; led Sec. 7437 Rev. Stat. 1880 
(No. 1272)}, the boards of educa- 
tlon const ed a joint district for 


cont’ districts for the education of 
white children, and te vided a school for 
colored children «4 the as district equal 
in every respect to for white chil- 
dren in the other Giemtesn and which 
schools for each class of children were 
equally commodious: Held, that the act 
authorizing such classification, on the basis 
of color, dces not contravene the con- 
stitution of the state, nor the 14th amend- 
ment of the constitution of the United 
no that colored children residi 
in elt of the ae for white ~~ 
ee, are not, of t, entitled 

admission into the schools for white chil, 
dren. pp. 208, 211. 


Mandamus. 


The case is stated in the opinion of the 
court. 


Mitchell 4 Watson, for the relator: 


The respondents the proper parties 
against —. 7, _ vot mandamus should 
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a Mandamus a1 5 M Mandamus 
; Lewis v. Henley, nd. 383. 
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the fourteenth amendment 
dheattes of the United States, this is not 

a valid ground for exclusion. 

Section 1. of the amendment (15 U. &. 
Stat. at L. 706) reads as follows: “Ail 
reons born or naturalized in the United 

iction thereof 


ates, and subject to the jurisd! 
are citizens of the United States, and of the 
state wherein they reside. No state shail 
the sivilegre a 

or 
the Bintces States, nor shall any state de- 


There is no longer in this country, or in 
any state in this country, as there once was, 
te class of ie half 
allens born fn the 
country, and yet not of the coubtry, whose 
position is undefined and whose rights are 

undetermi 
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r school law Geechabeneas sasieat col- 


children. 
The statute (8S. & 8. 705) providing for the 
asification of school children according to 
color, or at aie that part of it which would, 
as io tmatance, compel colored children 
to go outside of the limits of the subdis- 
trict in which they reside to attend school, 
gee. in certain contingencies, debar them from 

privileges of common schools altogether, 
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cannot be enforced without abridging the 
ivil [200] of citizens within the mean- 
of the ame t to the constitution. 
again, the enforcement of this law would be 
s violation of this amendment, because it 
would compel a certain class of citizens to 
submit to the management and control of 
their school fnnd to a board not chosen by 
themselves, while it secures to another class 
the aT, of having their proportion of 
the school aes and managed by 
the electors e) by the voters of the sub- 
Gistrict. In this particular the statute se- 
cures to one class a privilege it denies to an- 


other. 

In Van Camp v. Board of Education, ¥ 
Ohio St. 406, our school law was held to be 
one of classification and not of exclusion. 
lass legislation was then permitted; color 
could then be made a basis of classification, 
as well as age or sex. without violating ihe 
constitution of the United States, but not so 
since the amendment. 

The relator claims the right to send his 
children to the public school which is kept 
im the district in which be resides. It is 
only school within the district. Our schoo! 
law would drive bis children forth to some 
other district where there is maintained a 
separate school for colored children. To re- 
fuse this writ would be to enforce a law 
which denies to him the prtedleges that be- 
long to other citizens livi in the same ais- 
trict. They possean the advantages and con- 
veniences of having their children instructed 
in a school located Fete the ta their 
subdistrict, and under control of officers 
elected hy themselves. To deny the reiator 
these advantages con mces, is to 
abri his privileges, since the denial is 
— solely on the ground that he is col- 


o 
The citizen is bound to give obedience, and 
the government must furnish protection. The 
relator “cannot be a citizen to obey, and an 
allen to demand protection.” 





four miles frum the school in which it is 
allotted. 1876. State v. Cincinnati (Bd. of 
Bd.) 7 Re. 129 (1 Bull. 139). 


The power to establish separate schools for 
colored children was conferred Sec. 4008 
Rev. Stat.. and not by Sec. 4013 Rev. Stat. 
While under the latter section power is con- 
ferred on boards of education to make such as- 
=! of the youth of their respective dis- 

ts, to the schools established by them, such 
wer cannot be exercised with reference to 
race or color of the youth; and Sec. 
4008 Rev. Stat. having heen repealed by the 
act of February 22. 1887 (84 O. L. 34), 
rate schools for colored children have been 
abolished, and no regulation can be made under 





Sec. 4013 Rev. Stat., that does not apply ad 
all children irrespective of race or color. See 


Oxford (Bd. of Ed.) v. State, 45 O. 8. 555 (16 
= ee 373) ; see also, Cist v. State, 21 O. 


All legislative power is vested in the gen- 
eral assembly, by Sec. 1, Art. 2 of the consti- 
tution of Ohio, subject to the limitations and 
restrictions contained in other provisions of 
that instrument, and in the constitution of 
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C. N. Olds, for defendants: 


The school for colored children is estab- 
lished in strict conformity to the school laws 
<. this mee i=. & 8. vcehee het ae = 3 

ue e 
(201) “ier white children, in subdistrict No. 
%, in affording all the advantages and privi- 
nae of a common school education. 
is provision of the «chool laws of the 
8 been construed and fully sustained 
uy court, in the case of Van Camp Vv. 
Board of Education, 9 Ohio St. 406, in which 
the court holds that this law for colored 
schools 1s one of classification, and not of 
exclusion ; iding for the education of all 
youth within the ribed 

Since this . the Oe has been 
amended (8. & 8. 705), and made more lib- 
eral than the one in force at the date of that 
decision. The school for colored children may 
now be. and the one established in this case, 
is, in fact, equal in ev particular, if not 
superior to the one established for white chil- 
dren. The only difference is the classification 
on aocount of color. 

I insist that such classification is not in 
conflict with either the letter or the spirit 
of the fourteenth amendment, and that the 
law clearly confers upon the school authort- 
ties the right to make this classification at 
their own discretion. If made in the exercise 
of a reasonable discretion and in good faith, 
their action is not subject to review by this 
or any other court. 

The members of the township board of edu- 
cation are public officers. whose powers and 
cuties are Wenz, prescribed and defined by 
law. 8S. & C. 1346, Sec. 1; 1350, Sec. 11; 
+ Secs. 13, 14, 15; 8. & 8S. 705, Sec. 


The various powers of the board of educa- 
tion are largely discretionary. to be exercised 
according to their own best judgment, and 
with due regard to the pecullar circumstances, 











1880. Peters v. McWil- 
liams, 36 0. 8. 155, 161. 


Under the provisions of Sec. 3946 Rev. Stat., 
three or more persons are not authorized to 
commence proceedings for the creation of a 
special school district and have the same estab- 
lished, when it is sought by such proceedings 
to include with the district prayed for, the 
whole, or a part of the territory of a joint sub- 
district then existing. This would be in con- 
flict with the provisions of Sec. 3950 Rev. Stat. 
See Wayne e (Bd. of Ed.) v. Clark, 3 Circ 
Dec. 604 (6 R. 599); affirmed, no report, De- 
cember 20, 1892, Clark v. Board of Education, 
28 Bull. 356; see also Board of Education v. 
oom sir O. 8. 250; Anders v. Spargur, 19 


the United States. 


In other states: 

With other authorities as to the true con- 
struction of the constitutional aranty of 
equal rights. San Mateo Co. v. ilway Co. 8 
Am. & Eng. Ry. Cas. 56, n. 

With other authorities on school privileges. 
Loulsville Safety Vault & Tr. Co. v. Railway 
Co. 14 L. RB. A. la. 


Separate public schools being provided for 
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wants, interests, and even 
pee. of each particular Ge a or [= 


if, in their discretion, Share’ may classify 
either echoole or scholars any manner 
whatever for the promotion of the best in- 
terests of ls and of education, basing 
their classification oe age, or sex, or bcholar- 
ly attainment, as t undoubtedly may and 
da, every day; w they not also [202] 


why may 
classify by color, if, tn ‘in their Judgment, it be- 


oe necessary or expedient for them to do 
80 

Fm (le enee, Sia taseltentinn, tnaed agen 
color, has any of the peretiques 
s famunitien” relator, as citizen | 

of the United Staten, nor denied to him “the | 
equal protection of the laws’’ of this sta 
a citizen of the state. e bas every 
and privilege under the school laws of is 
state that I pare, The only difference be- 
tween us is, that I am required to send my 
ehildren to ome schoolhouse, and he to send 
his to another. Is that discrimination in his 
favor or mine? Who shall decide? His 
clans or mine? It may be a matter of taste, 
but “de auatibue non disputandum.” 

In defining the rights of citizenship and ; 
settling ite immunities by legal adjudication, 
we do well to remember that social o'r 
is not one of the elemente of citizensh 
can neither be created nor controlled wr con- 
stitutions, legislative enactments, or judicial 
decisions. It fis the creature of a higher and 
more subtle law than any and ail of these. 
School beards can neither make nor unmake 
it. The “lee scripta” which prescribes, de- 
fines and enforces It, is recorded only tn the 
affections, the sensibilities, the intellectual 
taetes and affinities, in the inner life of man 
or woman. 

In no event can a writ of mandamus is- 
sue against these defendants. They have not 
wade this classification nor established this 
separate school for colored children. It is 
not within their territorial limits or jurisdic- 
tion. nor fs it under their control. 

The township board assessed the tax to 
build the house, and appropriated the money 
to establish the school, and control and man- 
a all its interests, and directed the colored 
children to go there. 

These defendants themselves are subordinate 
co, and under the control of, the township 
board, in the exercise of their appropriate 
ae and the discharge of all their du- 
ties. 


colored children, such children may be ex-'! 
cluded from those provided for white chileree. 
1883. People v. Gallagher, 93 N. Y. 438, 


Laws ae porns schools for A 6 
and colo and prohibiting intermarriage of 
the races, are constitutional. sete. Pult v. 
Commissioners, 94 N. C. 709, 719 


Statutes enforcing the separation of the | 
white and colored races tn public conveyances 
and in — schools are not unconstitutional. 
1892. lesey, Fx ag 11 So. R — 948, 950 
45 La. Ann. 80; 18 L. R. A. 639); 1896. 

lessy v. Ferguson, 163 U. 8S. 537, 545 (16 
Sup. Ct. Rep. 1138; 41 L. Ed. 256): 1896. 
Martin v. Board of Education, 26 8. EB. Rep. 
348, 349 (42 W. Va. 514); 1883. State v. 
Gray, 93 Ind. 303; 1874. Cory v. Carter, 48 
Ind. 327, 354 


A statute providing for separate schools for 
Indians, from whi all negroes “to the 
fourth generation” are to be excluded, is con- 
stitutional. > McMillan v. ad Com- 
mittee, 12 8. Rep. 330, 331 (107 N. C. 609; 
10 L. RB. A. 23). 

Where the state has not authorized separate 
common schools for colored children, a cit 
board of education has no right to establis 
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The relator should look to the township 
loard for redress, or should ask this court to 
send its process and mandates to them, and 
not to these defendants. 


[203] DAY, J. 


This is an application for a writ of man- 
damus against the local school directors 
and teacher, in a subdistrict of a township 
to admit the children of the plaintiff to 
the privileges of a specific district school. 
By agreement the case is submitted upon 
the facts stated in the information and 
answer, which are substantially as fol- 
lows: 

The plaintiff is a colored citizen having 
three children, and resides in school sub- 
district number nine in the township of 
Norwich, Franklin county, Ohio. There 
ia but one public school in the subdistrict, 


'to which the plaintiff sends his children 


for instructions; but the teacher, under 
the direction of the locgl directors, 
wholly neglects and refuses to impart in- 
struction to them, or treat them as 
scholars, and denies them the educational 
advantages of the school. There are not 
twenty colored children in that subdis- 
trict, subject to enumeration for school 
purposes; but, including the children of 
the plaintiff, there are more than that 
number of colored children in subdistrict 
number nine and the adjoining district of 
the incorporated village of Hilliard, in the 
same township. The township board of 
education has formed a joint district, 
within the limits of the two districts, for 
the education of colored children, as pro- 
vided by law. They have erected a school 
house, and established a school in the 
joint district for the education of colored 
children, which school affords to sucb 
,cnildren all the advantages and nd privilege. 


them, and exclude such cbildren from the other 
schools. 1882. People v. Board of Educa- 
tion, 101 Til. 308, 316 (40 Am. Rep. 196). 


In the absence of statute, boards of educa- 
tion have no power to exclude colored children 
from any of the public schools, where there is 
no reason therefor other than that they are 
colored. 1881. td of Education v. Tif- 


{non, 26 Kan. 1, 17. 


An act discriminating between white and 
black in distribution of school fund ts void. 
pT v. Owensboro, 16 Fed. Rep. 


It ie the = of the directors of a school 
district to le equal school facilities for 
the blacks tea V whites. They cannot claim to 
apportion ae schoo! funds and limit the Sheet 
terms to class ing to their 
scholastic inptlesion 1 and when but a few 
ove more than three months are left of the 

olastic year, and they show no Intention ~ 

provide a school for that time, a ma 
compelled to do so mandamus. 85. Kena. 
Sie)” Neal, 45 Ark. 121, 125 (55 Am. Rep. 

The Louisiana act of ‘Feb. 23, 1869, to the 

extent that it requires Mississippi river carriers 
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ot a common school, equal to those of the|the children of the plaintiff as pupils in 
school for white children, in subdistrict|the school of subdistrict number nine, 
number nine. The plaintiff and his| acted in good faith, and without any de- 
children reside in the joint district, and|sign of depriving them of a common 
are entitled to and have been offered ail|school education; but they claim that 
the advantages and privileges of the joint| they may properly insist that the children 
district school, which, though the echool; of the plaintiff shall be educated in the 
house does not stand within subdistrict |school established for colored children in 
number nine is as convenient and accass-| the joint district, and that they rightfully 
ible for the children of the plaintiff, as is| refuse them instruction in the school for 
that in subdistrict number nine to some/| white children in subdistrict number nine. 
families of white residents in that subdis-; It is quite apparent from this state of 
trict and a school house fn the joint dis-|the cage, that the proceeding is brought, 
trict is as conveniently situated for the |not because the children of the plaintiff 
families of colored children in that dis-|are excluded from the public schools, but 
trict as the school house in subdistrict | to test the right of those having charge of 
number nine is for the white families|them to make a classification of scholars 
of that district. The board of education |or the basis of color. This is the princi- 
have appropriated the full [204] share of | pal question in the case, and we propose 
ail funds, on the basis of the enumeration |to consider it without reference to the 
for school purposes in the township be- | question made as to the proper parties to 
longing to the joint district for colored; the proceeding, for, in the view we take 
children, for the support of such schooi,| of the case, this becomes unnecessary. 
which ts equal in its advantages and privi-| The system of public education in Ohio 
leges to any common school in the town-/is the creature of the constitution and 
ship, and is so sustained each year for &/stututory laws of the state. The consti- 
longer period than the school for white/tution provides that "it shall be the duty 
children in subdistrict number nine can| of the general assembly to pass suitable 
be maintained. During all the time the'iaws * * * to encourage schools and 
plaintiff insisted on having his children|the means of instruction.” Sec. 7, Art, 1. 
fustructed in subdistrict number nine. in| again, it provides that “The general as- 
an equally good school was open for them | texation of otherwise, as, with the income 
in the joint district etsablished for colored | (205) arising from the schoo! trust fund, 
children, as provided by law, where they/ wil] secure a thorough and efficient sys- 
could enjoy the full advantages and privi-!tem of common schools throughout the 
leges of a public common school. state.” Sec. 2. Art. 6. 


The defendants, in refusing to recognize! It is left to the discretion of the general 


to carry colored passengers in Louisiana in the| lar county to vote on the quest stion of removing 
come cabin with whites, is unconstitutional as/| the county seat, and to permanently locate the 
an interference with foreign and _ iInterstate| same according to their vote, is not a “special 
commerce. 1878. Hall v. De Cuir, 95 U. 8./ or local law for the benefit of individuals or a 
485, 5604 (24 L. Ed. 554). Oe hat te ie terms are Se in _ 
t k ho refuses to serve « . . bama constitution ; 
eleva person with retres re nesente in a certain | whether the object of such a law can or cannot 
rt of his restaurant, for no other reason then | be ro for a general statute, within 
e was colored, is civilly Hable, though he | that provision of constitution, is a question 
offers to serve him by setting a table in a/ of legislative discret and not of ictal 
more prryate port of the house. 1890. Ferg:-| determination. 1877. rke v. Jack, Ala. 
gon v. Giles. N. W. Rep. nig 720 (82 Mich. | 271, 279. 
358: 9 L. R. A. 589; 24 Am. St. Rep. 175). 
The toxins wer vested iy the legisiatere = ae and ies poeta: 
is_ without nn By Re | an education—separation of races. 
scribed the constitution itself. 1876. State| Cooley, Torts (2 ed. #288 3; 
Lancaster Co. 4 Neb. O37, 641 (19 Am. Rep. ee tt >» wae 


v. 
41). What rules and regulati 
The courts have no power to revise or anntl | Mechem, Pub. on, Bec. 721, D474. 0. Pr 


an act of the legislature which is the mere ex- Requirement of ss 
ercise of its discretionary power, or whic — jaws. Sutherland, 
rests tive judgment.” Principle | Stat. Constr. See. 119, 


in the legisla 3 p. 146, n. 2. 
fed to legislative a opment act, Power o togistotete unlimited ex 
to other acts involving tive discre- —.. ooley, Const. Lim. (os) z 


40 
Instances where power t bonds 
Reese, Ultra Vires Sec. 225, mer 2. o , 
10 Cent. Dig. 644; 6 Enc. Law (2 ed. 
966, constitut law; Ib. (2 ed.) 84: vit 
. Te th on) y AS —, poms — ; 21 
An act to authorize the people of a particu-! 74, taxation. _ ene 
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assembly, in the exercise of the general) are hereby authorized and required to es- 
legislative power conferred upon it, to| tablish, within their respective juris 
determine what laws are “suitable” to se-| dictions, one or more separte schools 
cure the organization and management|for colored children, when the whole 
of the contemplated system of common| number, by enumeration, exceeds 
schools, without express restriction, ex-!twenty, and when such schools will 
cept that “no religious or other sect or|afford them, as far as practicable, 
sects shall ever have any exclusive right| the advantages and privileges of a com- 
to, or control of, any part of the school; mon school education; and all such 
funds of the state.” Sec. 2, Art. 6. schools so established for colored children 
Under these powers and requirements/|slall be under the control and manage- 
of the constitution, the general assembly | ment of the board of education, or other 
has attempted to organize, by “suitable| school officers who have in charge the ed- 
laws,” an “efficient system of common/ ucational interests of the other schools; 
schools,” for the purpose (as expressed in/®#nd such schools for colored children 
Sec. 63 of the act of 1853) [51 O. L. 449; | *hall be continued in operation each year 
3 Curwen 2228; see Sec. 395, Rev. Stat.]| until the full share of all the school 
“of affording the advantages of a free ed-| {finds of the township or district belong- 
ucation to all the youth of this state.” ing to said colored children, on the basis 
Under this system the territory of each | 0f enumeration, shall have been expended: 
organized township, not included in a! Provided, that when the number of colored 
city or incorporated village, composes| Children residing in adjoining townships 
“one school district for all purposes con-| OT districts, whether in the same or in dif- 
nected with the general interests of edu-| ferent counties, shall exceed twenty, the 
cation in the township,” and is “confided| boards of education of said townships or 
to the management and control of a board | d'stricts so situated, may form a joint dis- 
of education,” which is composed of the! trict for the education of colored children, 
several clerks of each of the boards of; #nd said school shall be under the control 
local directors elected in the subdistricts| and direction of the board of education of 
into which the townships are divided.|the township or district in which the 
The public schools in cities and villages | school house is situated. When the whole 
are confided to the management of boards; Pumber of colored children enumerated is 
of education elected therein. less than twenty, or when, owing to the 
It is made the duty of the boards of ed-| great distance they reside form each other, 
ucation to “prescribe rules and regula-|a separate school for colored children is 
tions for the government of all the com-| impracticable, the board of education shai: 
mon schools within their jurisdiction.” | set apart the full share of school funds 
They are authorized to establish schools | raised on the number of said colored chil-. 
for the study of the German language, to|dren, and the money so set apart shall be 
establish graded schools, and to classify | appropriated each year for the education 
the children so as to secure to all an/|of such colored children, under the di- 
equitable participation in the advantages | rection of said board.” 
thereof. They are authorized to change: [207] As to the validity of the provisions 
and alter the subdistricts, and the number/| ct this section we express no opinion fur- 
of scholars assigned to each. The boards} ther than is necessary to the determina- 
of education of adjoining townships are/tion of this case, in which it clearly ap- 
authorized to constitute subdistricts out} pears that the clauses applicable to it did 
of parts of their townships. Amongst/| not operate to exclude the colored children 
the numerous express powers conferred| of that locality from a common school 
{206} by the statute on boards of educa-| education equal to that of the other 
tion for the regulation of public schools,| youth. Were this not the fact, more 
is that of Sec. 31, authorizing the es-|doubt would arise. But where both 
tablishment of schools for colored child-| classes of children, as in the case before 
ren. The section, as amended in 1864| us, enjoy substantially equa! advantages 
(61 O. L. 32; 1 Sayler 5634] (S. & 8. 705) |in different schools, and the separate 
[repealed Sec. 7437 Rev. Stat. 1880 (No.| school for colored children is clearly au- 
1272)], is as follows: thorized by the statute, the only doubt 
“Section 31. The township boards of} that arises is.as to the constitutional val- 
education in this state, in their respective| idity of the law which authorizes such 
townships, and the several other boards of | separation on the basis of color; and that 
education, and the trustees, visitors and | is the real question in this case. 
directors of schools, or other officers hav-| The constitution confers the legislative 
ing authority in the premises, of each city | power of the state upon the general as 
or incorporated village, shall be and they |sembly, and “that inculdes all legislative 
9 
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power which the object and purposes of 
the state government may require, and we 
must look to other provisions of the con- 
stitution to see how far, and to what ex- 
tent, legislative discretion is qualified or| 
restricted.” (Per Gholson, J. in Baker v. 
Cincinnati, 11 Ohio St. [534] 542.) The 
constitution contains no restrictions upon 
the “legislative discretion,” in regard to 
the classification of the youth of the state 
for school purposes. Those, then, enjoy- 
ing equal privileges with all, cannot com- 
piain of a want of power to regulate the 
manner in which such privileges shall be 
enjoyed, for in this, as in all cases, the 
legislature has the power to regulate, for 
the general good, the mode in which 
parties shall enjoy their rights, without 
coming in conflict with any of those con- 
stitutional principles which are estab- 
lished for the protection of private rights. ! 

But the question of legislative power to; 
authorize the classification of the youth 
of the state for school purposes on the 
basis of color, has been determined by the 
supreme court of this state, both under 
the present constitution and that of 1802. 
Sec. 25 of the bill of rights in the latter 
contains express provisions guaranteeing 
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tion on the basis of color was sanctioned, 
and it was held, that, inasmuch as the 
statute “is a law of classification and not 
of exclusion,” colored children “are not, 
as of right, entitled to admission into the 
common schools set apart under said act 
for the instruction of white youths.” 
The application, however, made in that 
case, of the principle settled by it, we are 
not required to approve or disapprove in 
this, for in that case there had not been 
as there was in this, a separate schoo! es- 
tablished for colored children. 

It would seem, then, that ander the con- 

stitution and laws of this state, the right 
to classify the youth of the state for 
school purposes, on the basis of color, and 
to assign them to separate schools for ed- 
ucation, both upon well recognized legal 
principles and the repeated adjudications 
of this court, is too firmly established to 
be now judictally disturbed. 
[209] But it is claimed that the law 
authorizing the classification in question 
contravenes the provisions of the four- 
teenth amendment of the constitution of 
the United States, and is, therefore 
abrogated thereby. 


The section of the amendment relied 


“equal participation” to all the schools| Upon is as follows: 

endowed, in whole or in part, from the “Section 1. All persons born or natur- 
revenue arising fron donations made by|slized in the United States, and subject to 
the United States [208] for the support|the jurisdiction thereof, are citizens of 
of schools. But it was held in State v./| the United States and of the state wherein 
Cincinnati, 19 Ohio 178, that inasmuch as/| they reside. No state shall make or en- 
“the whole subject of organizing and reg-| force any law which shall abridge the 
ulating schools is very properly left to/ privileges or immunities of citizens of the 


the general assembly, in the exercise of; United States; nor shall any state deprive 
its legislative powers,” an act to authorize|uny person of life, liberty or property 
the establishment of separate schools for} without due process of law, nor deny to 
the education of colored children was con-|any person within its jurisdiction the 
stitutional; and it was said by Hitchcock, | equal protection of the laws.” 


C. J., im that case, that, “as a matter of; Unquestionably all doubts, wheresoever 
policy, it is unquestionably better that the! they existed, as to the citizenship of col- 


white and colored youth should be placed| ored persons, and their right to the “equal 
in separate schools, and that the school| protection of the laws,” are settled by 
fund should be divided to them in propor-|this amendment. But neither of these 
tion to their numbers.” After this ex-| was denied to them in this state before 
pression of opinion by that eminent|the adoption of the amendment. At al) 
judge, we might at least hesitate to con-| events, the statutes classifying the youth 
clude, that the classification of the youth| of the state for school purposes on the 
of the state for school purposes, on the/ basis of color, and the decisions of this 
basis of color, was an unauthorized or un-| court in relation thereto, were not at all 
reasonable exercise of the legislative dis-| based on a denial that colored persons 
cretion in the regulation of the public} were citizens, or that they are entitled to 
schools of the state. the equal protection of the laws. It would 

But in Van Camp v. Board of Education,| seem, then, that these provisions of the 
9 Ohio St. 406, the question under consi-|amendment contain nothing conflicting 
deration was expressly determined by/| with the statute authorizing the classifica- 
this court, upon the original statute,ition in question, nor the decisions here- 
which, so far as material to the question, | tofore made touching the point in contro- 
was the same as that under which the/|versy in this case. Nor do we understand 
classification was made in this case. In|that the contrary is claimed by counsel in 
—— legislative power of classifiaca-|the case. But the clause relied on, in be- 

1 
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half of the plaintiff, is that which forbids | events, the legislative action [211] is 
ae 2 pono can dl = conclusive, unless it clearly infringes the 
munities of citizens of the United States.” paquistens af Gs quaeeewaes. 
This involves the enquiry as to what At most, the fourteenth amendment 
privileges or immunities are embraced in only affords to colored citizens an addi- 
the inhibition of this clause. We are not! tional guaranty of equality of rights to 
aware that this has been as yet judicially| that already secured by the constitution 
settled. The language of the clause,| of the state. 
however, taken in connection with other | The question, therefore, under consider- 
provisions of the amendment, and of the! aijon is the same that has, as we have 
—— of which it forms a part, af-| seen, been heretofore determined in this 
010) = ee for believing that/ state, that a classification of the youth of 
a uae a a so privileges or/the state for school purposes, upon any 
aieak tt, Ge cameedl et the Unites basis which does not exclude either class 
aa A eee — Se nited | from equal school advantages, is no in- 
me ’ aaa at erpr on opens f:ingement of the 2qual rights of citizens 
nto a fle conjecture limitless as the| s-cured by the constitution of the state. 
runge of speculative theories, and might , 
work such limitations of the power of the We have seen that the law, in the case 
states to manage and regulate their local before us, works no substantial inequality 
institutions and affairs as were never con-! of echosl privileges between the children 
templated by the amendment. | of both classes in the locality of the par- 
If this construction be correct. the| ties. Under the lawful regulation of 
ciause has no application to this case. for ecual educational privileges, the children 
all the privileges of the school system of ot each class are required to attend the 
this state are derived solely from the con-; school provided for them, and to which 
stitution and laws of the state. If the! they are assigned by those having the law- 
general assembly should pass a law ful official control of all. The plaintiff, 
repealing all laws creating and regulat-| then, cannot claim that his privileges are 
ing the system. it cannot be claimed that | Saritees on the ground of inequality of 
the fourteenth amendment could be inter- | school advantages for his children. Nor 
posed to prevent so grievous an abride-| “2” he dictate where his children shall be 
ment of the privileges of the citizens of instructed, or what teacher shall perform 
the state. for they would thereby be de- that office, without obtaining privileges 
prived of privileges derived from the| °° enjoyed by white citizens. Equality 
state, and not of privileges derived from | °" shts does not involve the necessity of 
the United States. educating white and colored persons in 
But we need not now fu the same school, any more than it does 
this point, as the true oe ae a that of educating children of both sexes 
limits of the clause in question are not in the same school, or that diferent 
necessarily involved in this case. For, grades of scholars must be kept in the 
conceding that the fourteenth amendment | °#™* school. Any classification which 
not only provides equal securities for all,' preserves substantially equal school 
but guarantees equality or rights to the advantages is not prohibited by either the 
citizens of a state, as one of the privileges state or federal constitution, nor would it 
of citizens of the United States, it remains contravene the provisions of either. 
to be seen whether this priviege has been| ‘here is. then, no ground upon which the 
abridged in the case before us. The law} miaintiff can claim that his rights under 
in question surely does not attempt to de-| {n€ fourteenth amendment have been in- 
prive colored persons of any rights. On|! fringed. 
the contrary it recognizes their right, The action of the defendants was war- 
under the constitution of the state, to! "nted by the authority conferred by the 
equal common school advantages, and | Seneral assembly in the exercise of its 
secures to them their equal proportion of constitutional powers. “Where the power 
the school fund. It only regulates the| Which is exercised is legislative in its 
mode and manner in which this right| “Paracter, the courts can enforce [212] 
shall be enjoyed by all classes of persons. only those limitations which the consti- 
The regulation of this right arises from| ‘"tion imposes, and not those implied re- 
the necessity of the case. Undoubtedly it| *t'ictions, which, resting on theory only, 
should be done in a manner to promote|,'he people have been satisfied to leave to 
the best interests of all. But this task |‘h® judgment patriotism, and sense of 
must, of necessity, be left to the wisdom |Justice of their representatives.” Cooley, 
and discretion of some proper authority Const. Lim. [*129]. 
The people have committed it to the gen- Mandamus refused. 
eral assembly, and the presumption is that 
it has discharged its duty in accordance Weich, C. J., and White, McIivaine and 
vith the best interests of all. At all , West, JJ., concurred. 
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(No. 3,632.] 


MARY FRANCES WARD, sy A. J. Wann, HER GUARDIAN, 
AD LITEM, v. NOAH I’. FLOOD, Principat OF THE 
Broapway Grammar ScHOOL, IN THE City aND COUNTY 


oF San FRANCISCO. 
(48 California 37 (1874)) 


Morrow ror JopoMENT rx Manpamucs Casz.—A motion by the applicant for 
a writ of mandamus, that the writ issue notwithstanding the matters 
alleged in the defendant's answer, amounts to a general demurrer to the 
answer. 

Rervsat to Prrrorm a Dcury.—The general rule that if a party whose duty 
it is to perform some act, bases his refuse] to perform it on some defect 
in the proceedings of his adversary, he will not afterwards be permitted 
to allege a new or additional defect, does not apply to officers whose 
duties are governed by law. 

Apmission oF CuILp into Frriic Ecuoors.—If the principal of a public 
graded school refuses to receive a child into the school for o reason 
which is not good in law, but there is a good legal reason for the refusal, 
the principal, on mandamus tocompel him to admit such child, will not 
be precluded from relying on the true reason why the child should have 
been refused admittance. 

Iprem.—A principal of a public graded scho ) may refuse a child admission 
as a scholar, provided such child bas not sufficient education to enter 
the lowest grade of such school. 

Parrvitrog oF Atrenpixe Pouriic £cHoors.—The privilege accorded to a 
child, of attending the public schools, is not a privilege appertaining to a 
citizen of the United States as such, nor can any person demand ad- 
mission into such schools on the mere status of citizenship. 

Riocst to Atrcxp Prsric ScHoo1s.—The opportunity of instruction in pub- 
lic schools given by the statute tv the youth of the State, is in obedicnce 
to the special command of the State Constitution, and the privilege 
thereby granted is a legul right, as much so as a vested right in prop- 
erty. 

Fovugtersta AmMENpmEXtT To U. 8. Coxstrrrution.—The clause, in the XIV. 
Amendment to the Constitution of the United States, which forbids a 
State to ** deny to any person within its jurisdiction the equal protection 
of the laws,’’ did not create any rew legal rights, but operated upon 
legal rights as it found them established, and declared that such as they 
were in each State, they should be enjoyed by all persons alike. 

Cotor—ED CHILDREN CANNOT BE EXcLupep rrom Scuoors.—The Legislature 
cannot, while providing a system of education for the youth of the 
State, exclude from its benefits children, merely because of their African 
descent. 

Serazate ScHoors For Cororep Cuarrprex.—The law providing for the 
education of children of Afiican descent in separate schools, to be pro- 
vided at the public expense the same as other public schools, is not in 
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conflict with the Constitution of this State, nor in conflict with the Thir- 
teenth and Fourteenth Amendments to the Constitution of the United 
Btates. 

Iprm.—When such law exists, colored children may be excluded from 
schools established for white children, provided schools for colored 
children are established, affording the same facilities for education; but 
if such schools for colored children are not established, they cannot be 
excluded from the schools kept for white pupils. 


APpp_icaTIon to the Supreme Court for writ of mandate. 
The facts are stated in the opinion. 
John W. Dwinelle, for the Plaintiff. 


The Civil Rights Bill, passed April 9th, 1866, (14 U. 8. 
Statutes at Large, 27,) declares all such emancipated per- 
sons born in the United States, to be citizens of the United 
States. 

The Fourteenth Amendment of the Constitution of the 
United States, adopted July 13-28, 1868, (15 U.S. Statutes 
at Large, 709,) is in these terms: 

ArticLe XIV, Section J.—All persons born or naturalized 
in the United States, and subject to the jurisdiction there- 
of, are citizens of the United States, and of the States 
wherein they reside. No State shall make or enforce any 
law which shall abridge the privileges and immunities of 
citizens of the United States; nor shall any State deprive 
any person of life, liberty or property, without due process 
of law, nor deny to any person within its jurisdiction, the 
equal protection of the laws. 

The School Law of California, passed April 4, 1870, (Laws 
1869-70, p. 838,) contains the following provisions: 

Section 53. Every school, unless otherwise provided by 
special law, shall be open for the admission of all white 
children between five and twenty-one years of age residing 
in that school district, and the Board of Lrustees or Board 
of Education shall have power to admit adults and children 
not residing in the district, whenever good reasons exiat 
for such exceptions. 

Sec. 56. The education of children of African descent, 
and Indian children, shall be provided for in separate 
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schools. Upon the written application of ot least ten such 
children to any Board of Trustees, or Board of Education, 
® separate school shall be established for the education of 
such children; and the education of a less number may be 
provided for by the Trustees, in separate schools, or in any 
other manner. 

Sec. 57. The same laws, rules and regulations, which 
apply to schools for white children, shall apply to schools 
for colored. 

The Board of Education of the city and county adopted 
the following regulation which existed at the time when 
the cause of action arose in this caso: 

‘*Sec. 117. Separate schools. Children of African or 
Indian descent shall not be admitted into schoo!s for white 
children; but separate schools shall be provided for them 
in accordance with the California School Law.” (Zhe Peo- 
ple v. The Board of Education of Detroit, 18 Mich. 401.) 

The statutes of Michigan provided that ‘‘all residents of 
any school district shall have an equal right to attend any 
school therein; provided that this shall not prevent the 
grading of schools according to the intellectual progress 
of the pupils, to be taught in separate places when ex- 
pedient.” 

Held: That a mandamus would be awarded to compel the 
admission of a colored pupil into the public schools where 
white children were taught, although separate schools for 
colored children had been established. 

Note, that the cause of action accrued in April, 1868, and 
before the Fourteenth Amendment was adopted, on July 
21-28, 1868. 

This case is therefore only a construction of the then 
existing laws of Michigan, and is in point in the case in 
hand, only as showing that ‘‘an equal right to attend any 
school in the district” is not secure by the establishment 
of colored schools. 

(State v. Duffy, 7 Nevada, 342; Williams v. School Directors, 
Wright, 578; Gray v. State, 4 Ohio, 353; Jeffries v. Anleny, 
11 Ohio, 376; Thacker v. Hawk, 11 Ohio, 371; Chulmers vy. 
Stewart, 11 Ohio, 386, 387; Lane v. Baker, 12 Ohio, 237; 
Stewart v. Southard, 17 Ohio, 402.) 
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In Clark v. The Board of Directors, etc., 24 Iowa, 267, it 
was held that under-a clause in the Constitution of that 
State, ordaining that ‘‘the Board of Education shall pro- 
vide for the education of all the youths of the State, through 
a system of common schools,” the Board of School Directors 
had no discretionary power to require colored children to 
attend a separate school. Before the adoption of the 
Thirteenth and Fourteenth Amendments to the Constitu- 
tion of the United States, this decision would not, probably, 
have been in point in a case arising under the Constitution 
of the State of California, which denied to colored children 
any political status whatsoever. Dut since those amend- 
ments have given the political status of citizens to such 
children, when either native born or naturalized, the de- 
cision in 24 Jowa, ut supra, becomes an authoritative con- 


- struction of the meaning of the phrase ‘‘ common schools,” 


in Article IX, sections two and three of the Constitution of 
California. ‘‘ Common schools ” does not mean ‘‘ ordinary” 
schools. It means public, common to all, in a political 
sense; and the words common and public are used as equiv- 
alent terms in the constitutions and statutes of ail the 
States. Under the decision in 24 Towa, thercfore, no child 
who is a citizen of California can be excluded, by reason of 
color or race, from any of the common or public schools of 
the State. 

This is a case which can hardly be argued, any further 
than its statement alone is an argument. It is admitted 
now, by the highest masters of thonght, even among 
theologians, that the existence of God himself cannot be 
proved, nor the duty of children to love and cherish their 
parents, nor that of general benevolence. But we know 
that God exists, and that these duties are of imperative ob- 
ligation. We know that persons of African descent have 
been degraded by an odious hatred of caste, and that the 
Constitution of the United States has provided that this 
social repugnance shall no longer be crystallized into a 
political disability. This was the object of the Fourtcenth 
Amendment, and its terms ure above being the subject of 
criticism. We know, too, that a State must always have 
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laws equal to its obligations. This was always true as a 
proposition of municipal law. The world is still ringing 
with the echoes of its announcement as a proposition of the 
public law of nations, by the highest tribunal that ever 
existed in the world, which has just closed its session at 
Geneva. 


Williams and Thornion, for the Defendant. 


The Fourteenth Amendment, while it raises the negro to 
the status of citizenship, confers uvon the citizen no new 
privileges or immunities. It forbids any State to abridge 
by legislation any of those privileges or immunities secured 
to any citizen by the second section of the fourth article of 
the Federal Constitution. They are those great fundamental 
rights which belong to the citizens of every free and en- 
lightened country, and are so defined in the decisions of all 
the Courts. (Cooley’s Const. Lim. 15, note 3.) 

The right of admission to our public schools is not one 
of those privileges and immunities. They were unknown, 
as they now exist, at the time of the adoption of the Fed- 
eral Constitution; that instrument is silent upon tbe sub- 
ject of education, and our public schools are wholly the 
creation of our own State Constitution and State laws. 

The whole system is a beneficent State institution—a 
grand State charity—and surely those who create the charity 
have the undoubted right to nominate the beneficiaries 
of it. 

The Fourteenth Amendment provides that ‘‘Congress 
shall have power to enforce, by appropriate legislation, the 
provisions of this Article.” 

Congress has exercised this power, and given us a legis- 
lative construction of this article, in accordance with that 
for which we contend. (U.S. Statutes, Vol. 16, p. 144, 
Sec. 16; Id. Vol. 14, p. 27, Sec. 1.) 

Bat we find a full answer to this proceeding in the fact 
that colored children are not excluded from the public 
schools, for separate schools are provided for them, con- 
ducted under the same rules ahd regulations as those for 
the white, and in which they enjoy equal, and in some re- 
spects superior educational advantages. 
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So far as they are concerned, no rule of equality is vio- 
lated—for while they are excluded from the schools for the 
white, the white are excluded from the school provided for 
the negro. (Vide Act of April 4, 1870, Sacs. 53-56: Swett’s 
Report, p. 13). 

This Act of the Legislature is constitutional. Tho 

Constitution of California on this subject differs materially 
from most of our State Constitutions. It makes it the duty 
of the Legislature to ‘‘provide for a system of common 
schoools,” thus leaving that body to exercise its own dis- 
cretion, and to provide such system as it deems wise and 
just. 
' The Act of April 4th, 1870, embodics that system; it is 
the expression of the sovereign will, and is wise, just and 
politic. (Jtoberts v. Boston, 5 Cush. 198, 206; The State ex 
rel. elc., v. Cincinnati, 19 O. 178, 197; Van Camp v. Biard 
of Education, 9 O. State, 406, 414; Westchester & Phil. R. 
R. v. Miles, 55 Penn. 212; People, etc., v. Board of Educa- 
tion, 18 Mich. 400, 412; State of Nev. ex rel. etc., v. Duffy, 
7 Nevada, 342; Clark v. Board of Directors, 24 Iowa, 272.) 

Independent of all such considerations, under the police 
power of the State, the Legislature would have the right, 
by way of classification, to provide separate schools for the 
white and black, confining each to its appointed sphere. 

This power is most comprehensive. It is inherent in 
every state, and inalienable. It exerts itself upon persons 
and property, whenever the safety and welfare of society is 
endangered. It is exercised for the general comfort, health 
and prosperity of the people, and for the preservation of 
the morality, peace and dignity of the commonwealth. 
(Cooley’s Con. Lim. 572, 574, 576, note 2, 33, note 4.) 

Cunfining colored children to schools specially organized 
for them, does not impair or abridge any right, conceding 
that the right exists; it is a simple regulation of rights, with 
a view to the most convenient and beneficial enjoyment of 
them by all, and deprives no one of what is justly his own. 
(Cooley’s Con. Lim. 596-7.) 


By the Court, Wattace, C. J.: 
his is an application made to this Court for a writ of 
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mandamua directing the defendant to receive the petitiong | 
as a scholar in the school of which he is the principal. Th, 
petition for the writ is as follows: 

Harriet A. Ward, being sworn, says: ‘‘I am the mothe 
of Mary Frances Ward, who is under the age of fourteep 
years—namely, of the age of between eleven and twely, 
years. Iam the wife of A. J. Ward, and by that marriagy | 
the mother of said Mary Frances Ward. We are all of Af. 
rican descent, colored citizens of the United States and of 
the State of California, and at present, and continuously 
for thirteen years now last past, residents of the city and 
county of San I’rancisco, and for six months last past, and 
now, residing at No. 1,006 Pacific street, in the city and coun. 
ty of San I'rancisco. The city and county of San Francisey | 
is not now, nor tor the year last past has been divided into | 
school districts; but by law, and also by the custom adopted | 
and established by the Board of Education of said city and | 
county, pupils residing therein have a right to be received 
as such at the public school nearest their residence, in cas 
such school is not full, and they have made sufficient prog. 
ress to be received therein. 

‘The nearest public school to our said residence in said 
city and county for six months now last past, and now, is 
the so-called Broadway Grammar School, on Broadway | 
street, in said city and county, between Powell and Mason | 
streets; a public school under the control of the Board of 
Education of said gity and county, sustained by taxes 
raised in said city and county for the support of public 
schools therein, and at the time the application hereinafter | 
mentioned was made, was, and ever since then has been, 
and is now, in charge of Noah F. Flood as Principal thereof, 
appointed thereto by, and holding office as such under the 
said Board of Education. 

‘«On or about the Ist day of July, a.p. 1872, by the con- 
sent and direction of my said husband, I took the said 
Mary Frances Ward with me to the said Broadway Grammar 
School, the same being in session, and there found the said 
Noah F’. Flood, then and there being such Principal of said 
school, and then and there as such being the proper and only | 
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person to whom to make application for the admission of 
pupils to the same, and presented her to him, as a pupil 
asking to be admitted as such to said school. The said 
school then and there was not full, nor was there any good 
or lawful reason why the said Mary Frances Ward should 
not be received therein as such pupil, as aforesaid. Dut 
the said Noah I’. Flood, instead of making inquiries re- 
specting the said Mary Frances Ward, her residence, citi- 
genship, or in any other respect, or examining her as to 
her proficiency, at once politely, but firmly and definitively 
declined to entertain the said application, or to admit the 
said Mary Frances Ward as such pupil, assigning, as the 
only reason for such action and refusal, the fact that she 
was a colored person, and that said Board of Education 
had established and assigned separate schools for such 
colored persons, and that he was sorry to be compelled for 
that reason to adopt that course of action on his part. And 
I aver that the reason so assigned was true in fact, and 
was in truth and fact the only reason existing for such ac- 
tion and refusal of the said Noah I’. Flood. 

“The said Broadway Grammar School was then and is 
now of the description called a graded school, which signi- 
fies that the pupils in it are classified into several distinct 
grades, according to the instruction which they may re- 
spectively require; those of the lowest grade receiving in- 
structions nearly of a primary character; and those of the 
highest grade receiving instruction of a somewhat thorough 
character in arithmetic, grammar, and other studies. The 
said Mary I'rances Ward, at the time of said application, 
had already received sufficient instruction to enable her to 


enter the lowest grade of said grammar school, but not the 


highest grade. ‘*Harriet A. Warp.” 

The answer of the defendant is as follows: 

‘‘Now comes Noah F. Flood, and for his answer in the 
above entitled action or proceeding, admits that he is and 
was on or about the Ist day of July, 1872, the Principal of 
the Broadway Grammar School, in the city and county of 
San Francisco; admits that Harriet A. Ward, in said 
action or proceeding mentioned, is the mother of Mary 
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Frances Ward, a minor under the age of fourteen years 
and that she is the wife of A. J. Ward; admits that peti. 
tioner and her said mother and father are of African descent, 
and colored citizens of the United States, and admits thejy 
residence as stated in the affidavit of Harriet A. Ward jy 
said action or proceeding; admits that the said city ang 
county of San Francisco is not now, nor for the year las} 
past has been divided into school districts; and admits that 
by law, and also by the custom adopted and established by 
the Board of Education of said city and county, white pu. 
pils residing therein have a right to be received as such at 
the public school nearest their residence, in case such 
school is not full, and they have made sufficient progress to 


be received therein, but denies that children of African de. | 


scent have aright to be admitted into any public school 


other than those separately organized and provided for | 


them. 

‘* Further answering, said defendant admits that the near. 
est public school to the residence of petitioner has beep 
for six months last past, and now is, the said Broadway 
Grammar School; and admits that the same is a public 
school under the control of the Board of Education of said 


city and county, sustained by taxes raised in said city and | 


county for the support of public schools therein, and was 


on or about the Ist day of July, 1872, and ever since hag > 


been, and now is, in charge of this defendant, as Principal 
thereof, appointed thereto by, and holding office as such 
under the said Board of Education. 


‘‘He admits that on or about the Ist day of July, 1872, | 


the said Harriet A. Ward, by the consent and direction of 
her said husband, took the petitioner with her to the said 
Broadway Grammar School, and that the same was then in 
session; that said Harriet then and there presented the said 
petitioner to this defendant as a pupil asking to be ad- 
mitted as such to said school, this defendant then and there 
being such Principal as aforesaid. He admits that said 
school was not then and there full, but denies that there was 
no good or lawful reason why said petitioner should not be 


received in said school as said pupil as aforesaid, and denies | 
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that he had any right or authority to admit her as such 
pupil, or that she had any right to be admitted as such 
pupil; but on the contrary, avers that there was 2 good and 
sufficient reason in this, that he was appointed as such Prin- 
cipal by the said Board of Education, and in refusing to 
receive the petitioner as a pupil, he acted under and in ac- 
cordance with the rules and regulations adopted and pre- 
scribed by the said Board, one of which is as follows: 

‘Sec. 117. Separate Schools.—Children of African or In- 
dian descent shall not be admitted into schools for whito 
children, but separate schools shall be provided for them in 
accordance with the Catifornia School Law.’ 

‘And this defendant avers that in accordance with said 
rule and the Act of the Legislature therein referred to, en- 
titled ‘an Act to amend an Act to provide for a systcm of 
common schools,’ approved April 4th, 1870, two separate 
schools were and are provided for colored children, with 
able and eflicient teachers, and which afford equal advant- 
ages and are conducted under the same rules and regula- 
tions as those provided for the education of white children. 

“Further answerjng, defendant admits that the said 
Broadway Grammar School was then and is now of the de- 
scription called a graded school, which signifies that the 
pupils in it are classified into distinct grades, according to 
the instruction which they may respectively require; but this 
defendant avers that the lowest grade in said Grammar 
School then was and now is the sixth grade, into which the 
petitioner had not received suflicient instruction to enable 
her to enter; and further avers that the said Mary Frances 
Ward was, prior to and at the time of her said application, 
and now is a member of and pupil in a school provided for 
colored children or children of African descent, under the 
said Act of the Legislature of the State of California, and in 
the seventh grade of said school. 

‘And this defendant further avers that the said Mary 
Frances, in applying for admission into the said Broadway 
Grammar School, did not present to him, as the Principal 
thereof, any certificate of transfer, as required by the said 
rules and regulations as adopted by the said Board of Edu- 
cation, one of which rules is as follows: 
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***Sec. 134. Transfers—Pupils desiring to be transferreq 
from one school to another shall apply to their principal fo, 
a certificate, which shall state their name, age, grade, schol. 
arship, deportment, residence and cause of transfer.’ 

‘‘And now, having fully answered, the said defendan} 
asks that the prayer of petitioner be denied, and that sajj 


defendant be hence dismissed, with judgment for his costs 


in this proceeding incurred.” 

The case was submitted for decision upon these pleadings 
of the respective parties. 

1. The motion that the writ issue, notwithstanding the 


matters alleged in the answer of the defendant, amounts ty | 


a general demurrer to the answer. It necessarily assumes 


that the matters set up in the answer, though true in point — 


of fact, do not in law amount to a defense against the appli. 
cation for the writ. It is averred in the petition, and ad. 
mitted in the answer, that the Broadway Grammar School, 
into which the petitioner seeks to be admitted as a pupil, 
is a graded school—that is to say, a school in which the 
pupils are classified into several distinct grades, ‘‘ accord. 
ing to the instruction which they may respectively require,’ 
and the answer thereupon avers ‘‘that the lowest grade in 


said Grammar School then was, and now is, the sixth grade, | 


into which the petitioner had not received sufficient in- 
struction to enable her to enter.” It being, therefore, 
necessarily admitted for the purposes of this motion, that 
the attainments of the petitioner, in point of learning, were 


not sufficient to entitle her to be admitted in any class, even 


the lowest in the school, it would hardly require an argn- 
ment to show that the defendant, as Principal of the school, 
correctly denied her application to be received as a pupil. 
It is claimed for the petitioner, however, that the refusal of 
the defendant not having been placed on that grund, but 


ou the sole ground that the petitioner was a colored person, | 


the defendant cannot now be permitted to set up the fact 
that she was not sufficiently advanced in learning to entitle 
her to be admitted. 

There is no doubt that if a party, upon tender or demand 
made, or other proceeding en pais, had put his refusal upon 
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some particular omission or defect in the proceedings of his 
adversary, he will not afterwards be permitted, in support 
of such refusal, to allege a new or additional defect or in- 
sufficiency in those proceedings, especially if such defect or 
insuficiency be of such a character as that it might have 
peen cured if it had been pointed out or relicd upon at tho 
time. This is the ordinary and general rule, and it pro- 
ceeds upon the idea that, having specially designated one or 
more supposed insufficiencies, the party thereby waives 
and abandons all others. 

But it is obvious that this rule can have no just applica- 
tion to the case now under consideration. If the law, 
under the circumstances actually appearing in the record 
before us, forbade the respondent, as the Principal of the 
school, to admit the petitioner as a pupil therein, the cir- 
cumstance that the respondent put his refusal on an un- 
tenable ground ought not, in this proceeding, to preclude 
an examination into the very right of the case. The claim 
of the petitioner to be admitted, and the corresponding 
duty of the defendant to admit her as a pupil, are governed 
by law; and if it appear, as it does unquestionably appear, 
upon the record before us, that she did not possess the ac- 
quirements, in point of learning, sufficient to entitle her, 
whatever her color, to be admitted to any class in the 
school, even the lowest, then the respondent must be con- 
sidered to have correctly refused to entertain her applica- 
tion for admission, and the legal sufficiency of the particu- 
lar reason assigned by him for such refusal becomes 
wholly immaterial. 

The writ of mandamus is issued to compel the admission 
of a party to the enjoyment of a substantial right, from 
which he is unlawfully precluded; and it is necessary that 
the record should manifest the right claimed, as well as the 
unlawful preclusion of the petitioner from the enjoyment 
of that right. Failing in either of these respects, the writ 
must be denied, for we know of no principle upon which 
we ought to compel the defendant to entertain the applica- 
tion of the petitioner here, when it appears to us by the rec- 
ord that, should he do s0, it will then become his plain 
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duty to again decline to admit her. Upon this view, the 
application for the writ must fail. 

2. But we do not intend to put the decision of the cage 
upon this point alone. We will, therefore, assume for this 
purpose, that the petitioner was sufficiently advanced in 
her studies to entitle her to enter some one of the classes 


of this school; and further, that upon her application for _ 


admission us a pupil, she presented the certificate required 
by the 134th rule of the Board, and also, that the only 
ground upon which she was denied admission to tho schoo] 
was that she was a child of African descent. These as. 
sumptions lead us to inquire whether, under the circum. 
stances appearing, the respondent is justified by law in re. 
fusirg to admit her. We say under the circumstances ap. 
pearing, because it is shown by the record that in San Fran. 
cisco separate schools are not only authorized by law, but 


are in fact maintained for the education of colored children, | 


‘‘ with able and efficient teachers, and which afford equal 
advantages and are conducted under the same rules and 
regulations as those provided for the education of white 
children;” and because it also appears that the petitioner, 
at the time when she made application to be admitted into 
the Broadway Grammar School, was a pupil in attendance 
upon another public school conducted in San Francisco for 
the educxtion of children of her color, which school, like 
the Broadway Grammar School, was a graded school, she 
being a pupil of the seventh grade or class therein. Re- 
curring then to the inquiry whether tho refusal of the re- 
spondent to admit the petitioner to the school under his 
charge is justified by the law, it will be seen that the statute 
of the State (Acts 1869-70, Sec. 56), enacts in terms that 
‘*the education of children of African descent, and Indian 
children, shall be provided for in separate schcols,” and if 
the statute be itself free from objection of a constitutional 
character, it is evidently a sufficient authority for the one 
hun.ired and seventeenth rule of the Board already recited, 
and in this view the respondent was not only justified in ex- 
cluding the petitioner from the schoo! in his charge, but in 


tho face of the statute and the rule referred to, he had no | 
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discretion to admit her as a pupil therein. It is not claimed 
by the learned counsel for the petitioner, as we understand 
him, that the statute in question is forbidden by the Con- 
stitution of the State. The argument is that the exclusion 
of the petitioner from this particular school is contrary to 
the Thirteenth and Fourteenth Amendments of the Federal 
Constitution lately adopted. We are, however, unable to 
perceive in what way it is to be maintained that the State 
law or the action of the respondent thereunder are in con- 
travention of the Thirteenth Amendment referred to, by 
which Amendment slavery and involuntary servitude are for- 
bidden. It would seem, indeed, too plain to require argu- 
ment, that the mere exclusion of the petitioner from this 
particular school, does not assume to remit her to a condi- 
tion of slavery or involuntary servitude, in the sense of the 
Constitution, or in any sense at all; or that there is any— 
even the slightest—relation between the case here and the 
prohibition contained in the Amendment referred to. 

Nor is it perceived that the State Law in question, in 
obedience to which the respondent proceeded, is obnoxious 
to those provisions of the Fourteenth Amendment to the 
Federal Constitution secufing the privileges and immunities 
of citizens of the United States, and protecting all persons 
against the deprivation ‘of life, liberty or property, without 
due process of law. That Amendment, so far as claimed to 
be material to the question, is as follows: ‘‘ No State shall 
make or enforce any law which shall abridge the privileges 
and immunities of citizens of the United States. Nor shall 
any State deprive any person of life, liberty or property, 
without due process of law, nor deny to any person within 
its jurisdiction the equal protection of the laws.” 

It will indeed be readily conceded that the privilege ac- 
corded to the youth of the State, by the law of the State, of et- 
tending the pablic schools maintained at the expense of the 
Stete, is not a privilege or immunity appertaining to a citizen 
of the United States as such; and it necessarily follows, there- 
fore, that no person can lawfully demand admission as a pupil 
in any such school because of the mere status of citizenship; 
and it is perhaps hardly necessary to add that assuredly no 
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person can be said to have been deprived of either life, lib. 
erty or property, because denied the right to attend ag, 
pupil at such schools, however obviously insufficient and 
untenable be the ground upon which the exclusion is put, 


The last clause of so much of the Amendmentas has been | 


recited, however, forbids the State to ‘‘ deny to any person 


within its jurisdiction the equal protection of the laws,” 


and it remains to inquire if the statute of the State, provid: 
ing for a system of common schools, in so far as it directs 
that schools shall be maintained for the education of col- 
ored children separate from those provided for the educa. 


tion of white children, be obnoxious to this portion of the | 


Federal Constitution. 


The opportunity of instruction at public schools is af. | 


forded the youth of the State by the statute of the State, 
enacted in obedience to the special command of the Consti- 
tution of the State, directing that the Legislature shall pro. 
vide for a system of common schools, by which a school 
shall be kept up and supported in each district, at least 
three months in every year, etc. (Art. 19, Sec. 3.) The 
advantage or benefit thereby vouchsafed to each child, of at- 
tending a public school is, therefore, one derived and se- 
cured to it under the highest sanction of positive law. It 
is, therefore, a right—a legal right—as distinctively so as 
the vested right in property owned is a legal right, and as 
such it is protected, and entitled to be protected by all the 
guarantees by which other legal rights are protected and 
secured to the possessor. 

The clause of the Fourteenth Amendment referred to did 
not create any new or substantive legal right, or add to or 
eularge the general classification of rights of persons or 
things existing in any State under the laws thereof. It, 
however, operated upon them as it found them already es- 
tablished, and it declared in substance that, such as they 
were in each State, they should be held and enjoyed alike 
by all persoss within its jurisdiction. The protection of 
law is indeed inseparable from the assumed existence of a 
recognized legal right, through the vindication of which 


the protection is to operate. To declare, then, that each | 
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person within the jurisdiction of the State shall enjoy the 
equal protection of its laws, is necessarily to declare that 
the measure of legal rights within the State shall be equal 
and uniform, and the same for all persons found therein— 
according to the respective condition of each—each child 
as all other children—each adult person as all other adult 

rsons. Under the laws of California children or persons 
between the ages of fiye and twenty-one years are entitled 
to receive instruction at the public schools, and the educa- 
tion thus afforded them is a measure of the protection af- 
forded by law to persons of that condition. 

The education of youth is emphatically their protection. 
Ignorance, the lack of mental and moral culture in earlier 
life, is the recognized parent of vice and crime in after 
years. Thus it is the acknowledged duty of the parent or 

rdian, as part of the measure of protection which he 
owes to the child or ward, to afford him at least a reasonable 
opportunity for the improvement of his mind and the eleva- 
tion of his moral condition, and, of this duty, the law took 
cognizance long before the now recognized interests of 
society and of the body politic in the education of its mem- 
bers had prompted its embarkation upon a general system 
of education of youth. So a ward in chancery, as being 
entitled to the protection of the Court, was always entitled 
to be educated under its direction as constituting a most 
important part of that protection. The public law of the 
State—both the Constitution and Statute—having estab- 
lished public schools for educational purposes, to be main- 
tained by public authority and at public expense, the youth 
of the State are thereby become pro hac vice the wards of 
the State, and under the operations of the constitutional 
amendment referred to, equally entitled to be educated at 
the public expense. It would, therefore, not be competent 
to the Legislature, while providing a system of education 
for the youth of the State, to exclude the petitioner and 
those of her race from its benefifs, merely because of their 
African descent, and to have so excluded her would have 
been to deny to her the equal protection of the laws within 
the intent and meaning of the Constitution. 


40361 O—59—pt. 434 
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But we do not find in the Act of April, 1870, Providing | 
for a system of common schools, which is substantially re. 
peated in the Political Cede now in force, any legislatiy, 
attempt in this direction; nor do we discover that ths 
statute is, in any of its provisions, obnoxious to objections 
of a constitutional character. It provides in substance that 
schools shall be kept open for the admission of white child. | 


ren, and that the education of children of African descent 


must be provided for in separate schools. 


In short, the policy of separation of the races for educa. 


tional purposes is adopted by the legislative department, 
and it is in this mere policy that the counsel for the peti- 
tioner professes to discern ‘‘an odious distinction of cast, 
founded on a deep-rooted prejudice in public opinion,” 
But it is hardly necessary to remind counsel that we cannot 
deal here with such matters, and that our duties lie wholly 
within the much narrower range of determining whether 
this statute, in whatever motive it originated, denies to the 
petitioner, in a constitutional sense, the equal protection 
of the laws; and in the circumstances that the races are 
separated in the public schools, there is certainly to be 
found no violation of the constitutional rights of the one 
race more than of the other, and we see none of either, for 
each, though separated from the other, is to be educated 
upon equal terms with that other, and both at the common 
public expense. A question similar to this came before the 
Supreme Judicial Court of the State of Massachusetts in 
1849 (Roberts v. The City of Boston, 5 Cushing R. 198), and 
was determined by the Court in accordance with the views 
just expressed by us. That was an action on the case brought 
by acolored child against the city to recover damages claimed 
by reason of her exclusion from a public school as a pupil. 
It appeared that primary schools to the number of about one 
hundred and sixty were maintained for the instruction of 
children of both sexes between five and seven years of age, 
and that of these schools two were appropriated to the ex- 
clusive instruction of colored children, and the residue to 
the exclusive instruction of white children. It also ap- 


peared that the plaintiff had been excluded from the | 
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rimary school nearest her father’s residence, which was a 
gchool devoted exclusively to the instruction of white 
children, and that the school appropriated to the education 
of colored children nearest her father’s residence was about 
a fifth of a mile more distant therefrom than was the school 
from which she had been excluded. The Constitution of 
the State of Massachusetts contained the following clauses, 
which were relied upon by the counsel for the plaintiff to 
show that the separation of colored from white children for 
educational purposes was not justified by law. (Part 1, 
Art. 1:) ‘‘All men are born free and equal, and have cer- 
tain natural, essential and inalienable rights; among which 
may be reckoned the right of enjoying and defending their 
lives and liberties, that of acquiring, possessing and pro- 
tecting property; in fine, that of seeking and obtaining 
their safety and happiness. Art. 6: No man nor corpora- 
tion or association of men, have any other title to obtain 
advantages or particular and exclusive privileges distinct 
from those of the community, than what arise from con- 
sideration of services rendered to the public.” * * * 

It will be seen that the language of the Massachusetts 
Constitution prohibiting ‘‘particular and exclusive privi- 
leges,” was fully as significant, to say the least, in its bear- 
ing on the general question in hand as is that of the Four- 


teenth Amendment of the Federal Constitution, securing 


“the equal protection of the laws.” 

The argument of the counsel for the plaintiff in the Mas- 
sachusetts case, much like that of the counsel for the peti- 
tioner here, was that the separation of the races for educa- 
tional purposes, ‘‘is the occasion of inconveniences to 
colored children, to which they would not be exposed if 
they had access to the nearest public schools; it inflicts 
upon them the stigma of caste; and although the matters 
taught in the two schools may be precisely the same, a 
school exclusively devoted to one class must differ essen- 
tially, in its spirit and character, from that public school 
known to the law, where all classes meet together in 
equality.” 

The opinion of the Court, delivered by Mr. Chief Justice 
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SHaw, maintained the rightful authority of the school com. 
mittee, to separate the colored children from the whit, 
children in the public schools of the city of Boston, and jp 
the course of the opinion, the learned Chief Justice ro. 


marked as follows: “It will be considered that this ig | 


question of power, or of the legal authority of the commit. 


tee intrusted by the city with this department of public | 


instruction; because if they have the legal authority, the 


expediency of exercising it in any particular way is exclp. | 


sively with them. The great principle advanced by the 
learned and eloquent advocate of the plaintiff, is that by 
the Constitution and laws of Massachusetts, all persons, 
without distinction of age or sex, birth or color, origin or 
condition, are equal before the law. This, as a broad gen. 
eral principle, such as ought to appear in a declaration of 
rights, is perfectly sound; it is not only expressed in terms, 


but pervades and animates the whole spirit of our Constitu. | 


tion of free government. But when this great principle 
comes to be applied to the actual and various conditions of 
persons in society, it will not warrant the assertion that 
men and women are legally clothed with the same civil 
and political powers, and that children and adults are 
legally to have the same functions and be subject to the 
same treatment; but only that the rights of all, as they are 
settled and regulated by law, are equally entitled to the 
paternal consideration and protection of the law, for their 
maintenance and security. What those rights are, to which 
individuals in the infinite variety of circumstances by which 
they are surrounded in society, are entitled, must depend 
on laws adapted to their respective relations and condi- 
tions. 

‘* Conceding, therefore, in the fullest manner, that colored 
persons, the descendants of Africans, are entitled by law, 
in this commonwealth, to equa! rights, constitutional and 
political, civil and social, the question then arises whether 
the regulation in question, which provide separate schools 
for colored children, is a violation of any of these rights. 

‘‘Legal rights must, afterall, depend upon the provisions 
of law; certainly all those rights of individuals which can 
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be asserted and maintained in any judicial tribunal. The 
proper province of a declaration of rights and constitution 
of government, after directing its form, regulating its or- 
ganization and the distribution of its powers, is to declare 

t principles and fundamental truths, to influence and di- 
rect the judgment and conscience of legislators in making 
laws, rather than to limit and control them, by directing what 
precise laws they shall make. The provision that it shall be 
the duty of legislatures and magistrates to cherish the in- 
terest of literature and the sciences, especially the Univer- 
sity of Cambridge, public schools and grammar schools 
in the towns, is precisely of this character. Had the Leg- 
islature failed to comply with this injunction, and neglected 
to provide public schools in the towns; or should they so 
far fail in theit duty as to repeal all laws on the subject, 
and leave all education to depend on private means, strong 
and explicit as the direction of the Constitution is, it would 
afford no remedy or redress to the thousands of the rising 
generation, who now depend on these schools to afford 
them a most valuable education, and an introduction to use- 
fullife. * * * * The power of general superintend- 
ence vests a plenary authority in the committee to arrange, 
classify and distribute pupils, in such a manner as they 
think best adapted to their general proficiency and welfare. 
If it is thought expedient to provide for very young child- 
ren, it may be that such schools may be kept exclusively 
by female teachers, quite adequate to their instruction, and 
yet whose services may be obtained at a cost much lower than 
that of more highly qualified male instructors. So, if they 
should judge it expedient to havea grade of schools for child- 
ren from seven io ten, and another for those from ten to four- 
teen, it would seem to be within their authority to establish 
such schools. So, to separate male and female pupils into 
different schools. Jt has been found necessary, that is to 
say, high'y expedient, at times, to establish special schools 
for poor and neglected children, who have passed the age 
of seven, and have become too old to attend the primary 
school, and yet have not acquired the rudiments of learn- 
ing to enable them to enter the ordinary schools. If a class 
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of youth, of one or both sexes, is found in that condition, 
and it is expedient to organize them into a separate school, 
to receive the special training adapted to their condi. 
tion, it seems to be within the power of the super. 
intending committee to provide for the organization of 
such special school. * * * In the absence of special 
legislation on this subject, the law has vested the power in 
the committee to regulate the system of distribution and 
classification; and when this power is reasonably exercised, 
without being abused or perverted by colorable pretences, 
the decision of the committee must be deemed conclusive, 
The committee, apparently upon great deliberation, have 
come to theconclusion that the good of both classes of schools 
will be best promoted by maintaining the separate primary 
schools for colored and for white children, and we can per- 
ceive no ground to doubt that this is the honest result of 
their experience and judgment. It is urged that this main- 
tenance of separate schools tends to deepen and perpetuate 
the odious distinction of caste, founded on a deep-rooted 
prejudice in public opinion. This prejudice, if it exists, 
is not created by law, and probably cannot be changed by 
law. Whether this distinction and prejudice, existing in 
the opinion and feelings of the community, would not be as 


effectually fostered by compelling colored and white chil- | 


dren to associate together in the same schools, may well be 
doubted; at all events, it is a fair and proper question for 
the committee to consider and decide upon, having in view 
the best interests of both classes of children placed under 


their superintendence; and we cannot say that their decision | 


upon it is not founded on just grounds of reason and ex- | 


perience, and in the results of a discriminating and honest 
judgment.” 

We concur in these views, and they are decisive of the 
present controversy. In order to prevent possible mis- 
apprehension, however, we think proper to add that in our 
opinion, and as the result of the views here announced, the 
exclusion of colored children from schools where white 
children attend as pupils, cannot be supported, except un- 
der the conditions appearing in the present case; that is, 
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arate schools are actually maintained for 
vation pr gerne children; and that, unless such 
Tita schools be in fact maintained, all children of the 
al district, whether white or colored, have an equal 
“atl to become pupils at any common school organized 
aie the laws of the State, and have a right to registration 
a admission as pupils in the order of their registration, 
ursuant to the provisions of subdivision fourteen of sec- 
tion 1,617 of the Political Code. 
Writ of mandamus denied. 


McKinstry, J., concurring specially: 


I concur in the judgment on the ground first considered 
jn the opinion of the Chief Justice. 


Mr. Justice Ruopes did not express an opinion. 








2650 CIVIL RIGHTS—1959 


Cory ET AL. v. CARTER. 
(48 Indiana 327 (1874)) 


OonstrroTIoNAL Law.—*Schools.—Education of Colored Children.—Separui 
Schoole,—The act of May 13th, 1869 (3 Ind. Stat. 472), entitled “an act ty 
gender taxation for common school purposes uniform, and to provide for 
the education of the colored children of the State,” provides that a schoo] 
tax shall be levied, without regard to the race or color of the owner of the 
property taxed; that all children, without regard to race or color, shall 
be included in the enumeration for school purposes, the colored children 
to. be enumerated in separate lists from those in which the other schoo] 
children are enumerated, and to be organized into separate schools, hay. 
ing all the rights and privileges of other schools; and if there be not a 
sufficient number of colored children, within attending distance, to form a 
separate school for each district, it is provided, that the trustees may 
consolidate several districts into one; or if there be not a sufficient num. 
ber of colored children within reasonable distance to thus consolidate, the 
trustees shall provide such other means of education for colored children 
as shall use their proportion, according to number, of school revenue to 
the best advantage. 


Held, in a suit by a negro father for a mandate to compel the admission of 


his children into a school for white children, that this statute is not in 
conflict with section 19 of article 4 of the state constitution, which pro- 
vides, that every act shall “embrace but one subject and matters prop. 
erly connected therewith ; which subject shall be expressed in the title.” 

Held, also, that the statute is not in conflict with section 23 of article 1 of 
the state constitution, which declares, that “the General Assembly shall 
not grant to any citizen, or class of citizens, privileges or immunities 
which, upon the same terms, shall not equally belong to all citizens.” 

Held, also, that said statute is notin conflict with section 1 of article 8 of the 
state constitution, which makes it the duty of the General Assembly “to 
provide by law for a general and uniform system of common schools, 
wherein tuition shall be without charge, and equally open to all.” 

Held, also, that said statute is not in conflict with section 2 of article 4 of 
the Constitution of the United States, which declares, that “the citizens of 
each state shall be entitled to all privileges and immunities of citizens in 
the several states.” 

Had, also, that said statute is not in conflict with the thirteenth or four- 
teenth amendment of the Constitution of the United States, or with earlier 


amendments, or with the act of Congress of April 9th, 1866, known asthe | 


“ Civil Rights Bill.” 
Same.— Thirteenth Amendment of Constitution of United States —The thirteenth 
amendment abolished slavery within the limits of the United States. 
Same.—Fourteenth Amendment.— First Clause—The first clause of the four 


teenth amendment made negroes citizens of the United States, and citi- | 


{ 
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sens of the State in which they reside, and thereby created two classes of 
citizens, one of the United States and the other of the state. 
Same.—Second Clause—The second clause of said amendment prohibits 
the states from abridging the privileges and immunities of citizens of the 
United states. This clause places the privileges and immunities of citi- 
sens of the United States under the protection of the Federal Constitution, 


arale and leaves the privileges and immunities of citizens of a state under the 
Cito protection of the constitution and laws of the state. The second clause 
> for simply contains an inhibition of power to the states, and does not confer 
hool upon the Federal Government power to protect or enforce, by legislation, 
f the the privileges and immunities of citizens of astate. 
hall | gyxee.—Third and Fourth Clowses.—The third and fourth clauses of the four- 
dren teenth amendment only prohibit the states from doing acts which they 
= were prohibited from doing by other clauses of the Federal Constita- 
_ tion.. 
ota Same.— Thirteenth, Fourteenth, and Fifteenth Amendments.— Limitation of Power 
rm & of State—The thirteenth, fourteenth, and fifteenth amendments to the 
may Federal Constitution impose the following limitations and restrictions 
1um- upon the sovereign power of the State of Indiana: 1. The State 
, the cannot in the future, while a member of the Federal Union, change 
dren | her constitution so as to create or establish slavery or involuntary servi- 
ie to tude, except as a punishment for crimes whereof the party shall have 
| been convicted. 2. TheState cannotdeny to a citizen of the United States 
m of or deprive him of those national rights, privileges, and immunities which 
ot in belong to him as such citizen. 3. The State must recognize as its citi- 
pro- zens any citizen of the United States who is or becomes a bona fide resi- 
TOp- dent therein. 4. The State must give to each citizen of the United States, 
.” who is or becomes a bona fide citizen therein, the same rights, privileges, 
1 of and immunities secured by her constitution and laws to her white citi- 
shall zens. 
nities Same.—Common Schools.—The system of common schools in this State has 
its origin in, and is provided for by, the constitution and laws of this 
f the State. It is purely a domestic institution, and subject to the exclusive 
y “to control of the constituted authorities of theState. The Federal Constitu- 
ool, tion does not provide for any general system of education to be conducted 


and controlled by the National Government, nor does it vest in Congress 


4 of any power to exercise a general or special supervision over the states on 
ns of the subject of education. 


ns in Same.— Uniformity of Schools—Under our constitution, our common school 
system must be general, uniform, and equally open to all, but uniformity 


four- will be secured when all the schools of the same grade have the same sys- 
urlier tem of government and discipline, the same branches of learning taught, 
asthe | and the same qualifications for admission. 

Same.—The legislature, under our state constitution, as it existed without 
eenth the limitations imposed upon the sovereign power of the State by the four- 
: teenth amendment, had the power to provide for the education of only 
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the white children of the State; but since its ratification no system of 
public schools would be general, uniform, and equally open to all, which 
did not provide for the education of the colored children of the 
Btate. 


Same.—The classification of scholars, on the basis of race or color, and | 


their education in separate schools involve questions of domestic policy 
which are within the legislative discretion and control, and do not amount 
to an exclusion of either class. 

Same.— Power of Courts.—The legislature has not provided for the admission 
of colored children into the same schools with the white children, in any 


contingency ; and even if the fourteenth amendment absolutely required | 


their admission, the courts cannot, in the absence of legislative authority, 
confer that right upon them. 

Same.—The legislature has the power to provide for either separate or 
mixed schools, but it having failed to provide for mixed schools, the 
courts must execute the law as it comes from the law-making department 
of the government. If the act of May 13th, 1869, should be held uncon. 
stitutional and void, there wotld then be no law providing for the enumer. 
ation and education of the colored children of the State, and they would 
be left without any provision whatever for their education. 

SameE.— Construction of Statute—There being no averment that the trustee 
had failed to provide for the education of the children of the plaintiff out. 
side of the schools for the white children, no question arose as to what 
would be a compliance with such provision of the statute. 


From the Marion Superior Court. 

N. B. Taylor, F. Rand, and FE. Taylor, for appellants. 

J. W. Gordon, T. M. Browne, and R. N. Lamb, for appel- 
lee. 

Buskirk, J.—This was a proceeding by mandate, on. the 
part of the appellee against the appellants. The appellee, in 
his petition, alleged that he was a citizen of the State of Indi- 
ana and resided in school district number two, in Lawrence 
township, Marion county, in the said State, and was a tax- 
payer therein ; that he was the father of two children, Mary 
and Edward Carter, and the grandfather of Lucy and John 
Carter, all of whom resided with him; that he was a negro of 
African descent, and that his said children and grandchildren 
were all negroes of the full blood and of the same descent; 


that his children and grandchildren were respectively of the | 


age that entitled them to the benefits of the common schools 
in the said district ; that there was a common school for white 
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children in progress in-said district, and that his said children 
and grandchildren presented themselves at the school-house in 
said district and demanded admission and to be taught therein 
with the white children, but were refused admittance by the 
appellants Beaver and Craig, the director and teacher of said 
school, for the reason that the said school was a school for 
white children, and not for negro children; that after the 
refusal aforesaid, he caused to be served upon the appellantsa 
written request and demand that his said children and grand- 
children should be received and taught in the said school with 
the white children of said district, but they were refused 
admission solely upon the ground that they were negroes ; that 
said appellants and all other- persons have wholly neglected, 
failed, and refused, and still neglect, fail, and refuse, to provide 
any school in said district, or in any adjoining district, near 
enough for said children or grandchildren to attend as’ schol- 
ars; and that by reason of the premises his said children and 
grandchildren are denied all opportunity to attend any school 
in said district or elsewhere in the neighborhood, as in right 
and law they are entitled to do. 

There is no allegation that the trustee of said school dis- 
trict number two had failed or refused to provide the means 
of education for such children within the district, outside of 
the said school for white children, to the extent of their pro- 
portion, according to number, of the school revenues of the 
said district. 

The aid of the court was requested to declare the right of 
admission of said negro children into the school for white 
children, and to compel the appellants to admit them. 

An alternate writ was issued against the appellants, requir- 
ing them to admit such children into the school in said dis- 
trict for white children or appear and show cause why they 
should not so admit such children. 

The appellants appeared and filed separate demurrers to the 
complaint, upon the ground that it did not state facts sufficient 
to constitute a cause of action, but the demurrers were over- 
ruled; and the appellants refusing to plead further, but elect- 
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ing to stand by their exceptions to the rulings of the cour, 
the court gave judgment for a peremptory writ of map. 
date. 
The appellants appealed to the general term, where the 
judgment of the special term was affirmed. 

The error assigned is, that the superior court, in genera] 
term, erred in affirming the judgment of the court in special 
term. 

The question presented for our decision is, whether the 
court below erred in overruling the demurrer to the complaint, 
the correct solution of which will depend upon the proper 
construction to be placed upon the constitution and statutes of 
this State and the Constitution of the United States ; and ag 
preliminary to the consideration of the grave constitutional 
questions arising in the record, we proceed to inquire what 
provisions the legislature has made for the education of the 
white and colored children of the State. 


The act of March 6th, 1865, provided for the annual asseg- 


ment and collection of a tax on the property, real and personal, 
in the State (except that owned by negroes and mulattoes), 
for supporting a general system of common schools in the 
State. It provided for the enumeration each year of the white 


children within the respective towaships, towns, and cities in 
the State, between the ages of six and twenty-one years, exclu- | 
sive of married persons. It provided the officers and agencies | 


for the system, the mode and means of carrying it on, for 
locating and establishing schools, and carrying them on, for 
building school-houses, and employing teachers, etc. It was 


essentially white—none but white children between the named 


ages, and who were unmarried, were entitled to its privi- 
leges. 3 Ind. Stat. 440-472; Draper v. Cambridge, 20 Ind. 
268. 


At the session of the legislature of this State next after the | 


ratification of the fourteenth amendment to the Constitution 
of the United States, an act was passed by the General Assem- 
bly of this State, entitled “an act to render taxation for com- 
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of the colored children of the State,” which was approved May 
13th, 1869, and is as follows: 

“Section 1. Be it enacted by the General Assembly of the 
State of Indiana, that in assessing and collecting taxes for 
ahool purposes under existing laws, all property, real and 

nal, subject to taxation for State and county purposes, 
shall be taxed for the support of common schools without regard 
to the race or color of the owner of the property. 

“Sec, 2. All children of the proper age, without regard to 
the race or color, shall hereafter be included in the enumeration 
of the children of the respective schbol districts, townships, 

towns and cities.of this State for school purposes; but in 
making such enumeration the officers charged by law with that 
duty shall enumerate the colored children of proper age, who 
may reside in any school district, in a separate and distinct list 
from that in which the other school children‘ of such school 
district shall be enumerated. 

“Sec. 3. The trustee or trustees of each township, town or 
city, shall organize the colored children into separate schools, 
having all the rights and privileges of other schools of the 
township: Provided, there are not a sufficient number within 
attending distance, the ‘several districts may be consolidated 
and form one district. But if there are not a sufficient 
number within reasonable distance to be thus consolidated, 
the trustee or trustees shall provide such other means of 
education for said children: as shall use their proportion, 
agtording to numbers, of school revenue to the best advan- 


wis 4, All laws relative to school matters, not incon- 
sistent with this act, shall be deemed applicable to colored 
schools. 

“Sec. 5. Whereas an emergency exists for the immediate 
taking effect of this act, the same shall be in force from and 
after its passage.” 3 Ind. Stat. 472. 

Prior to the passage of such act, the assessment of taxes for 
school purposes had been confined to the property of white 
persons. The first section provided for the levy and collegtion 
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ef a tax for school purposes upon all the property within the 


State subject to taxation, without regard to the race or color te 
of the owner. I 

The second section adds to the enumeration directed jp aati 
section 14 of the act of March 6th, 1865, all colored children ‘ie 


of the proper age, within the State, and directs them to bg 
enumerated at the same time with the white children, but ing | 
separate list or class from that in which the white children are | oft 
enumerated. I 
The third section commands the trustees of each townshi \| den 
town, or city in the State to organize the colored children | Se 
therein into separate schools, with all the rights and Privileges | citi 
of white schools in the particular township, town, or city. But | 
if the number of colored children within attending distangg iG 
are not sufficient to organize a school, the trustees may congol- § 
idate several districts into one, for that purpose. And if the edg 
number of colored children within reasonable attending dis- _ gis 
tance are not sufficient to be thus consolidated, the trustees | ghal 
shall provide such other means of education for such colored | gi] 
children as shall use their proportion, according to numbers, | tar, 
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of the school revenue to the best advantage. 

The fourth section makes all laws relative to school matters, | 
not inconsistent with the provisions of the act, applicable to | 
colored schools. | 

It is, in the first place, claimed that the act of May 13th, 
1869,-is in conflict with section 19 of article 4 of our consti- 
tution, which provides, that every act shall “‘ embrace but one 
subject and matters properly connected therewith ; which sub- | 
ject shall be expressed in the title.” 

We think the subject of the act is common schools, and that | 
the taxation of the property of all persons for school purposes 
and the enumeration of, and providing schools for, the colored 
children of the State are properly connected with the subject 
of the act. We have so frequently placed a construction upon 
the above quoted section that we do not deem it necessary to ; 
re-examine the question. We cite the late case of The State, | _ tio 
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ard. Pitman, v. Tucker, 46 Ind. 355, where many of the cases 
are cited. 

It is very plain and obvious to us, that by the supplemental 
act of May 13th, 1869, the legislature has provided for the 
education of the white and colored children of the State in 

te schools, and the question presented for our decision 
is, whether such legislation is in conflict with the constitution 
of this State or the Constitution of the United States. 

It is contended that the act in question is repugnant to sec- 
tion 23 of article 1, and section -1 of article 8, and they are: 
“Section 23. The General Assembly shall not grant to any 
citizen, or class of citizens, privileges or immunities which, 
upon the same terms, shall not equally belong to all citizens.” 
1G. & H. 33. 

Section 1, article 8 (1 G. & H. 48), declares, that “ knowl- 
edge and learning, generally diffused throughout a community, 
being essential to the preservation of a free government, it 
shall be the duty of the General Assembly to encourage, by 
all suitable means, moral, intellectual, scientific, and agricul- 
tural improvement ; and to provide by law for a general and 
uniform system of common schools, wherein tuition shall be 
without charge, and equally open to all.” 

It is important that we should settle in advance the rules 
by which we are to be guided In placing a construction upon 
the constitutional provisions above quoted. 

In The State v. Gibson, 36 Ind. 389, we held that it was 
settled by very high authority, that, in placing a construction 
upon a written constitution or any clause or part thereof, a 
court should look to the history of the times, and examine the 
state of things existing when the constitution, or any part 
thereof, was framed and adopted, to ascertain the old law, ‘the 
mischief, and the remedy. The court should also look to the 
nature and objects of the particular powers, duties, and rights 
in question, with all the aids and lights of cotemporary his- 
tory, and give to the words of each provision just such opera- 
tion and force, consistent with their legitimate meaning, as 
will fairly secure the end proposed. Kendall v. The United 
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States, 12 Peters, 524; Prigg v. The Commonwealth of Penn. 
eylvania, 16 Peters, 539. 


In the Slaughter-House Cases, 16 Wallace, 36, the same | 


rules were laid down and illustrated with great force by refer. 


ence to the history of the times and condition of things which | 


brought about the recent amendments to the Constitution of the | 


United States. 

Judge Coo.ey, in his great work on Constitutional Limi- 
tations, on page 54, says: 

“A cardinal rule in dealing with written instruments js 
that they are to receive an unvarying interpretation, and that 


their practical construction is to be uniform. A constitution | 


is not to be made to mean one thing at one time, and another 
at some subsequent time when the circumstances may have so 
changed as perhaps to make a different rule in the case seem 


desirable. A principal share of the benefit expected from | 


written constitutions would be lost if the rules they established 
were 60 flexible as to bend to circumstances or be modified by 
public opinion. It is with special reference to the varying 
moods of public opinion, and with a view to putting the fun- 
damentals of government beyond their control, that thes 
instruments are framed ; and there can be no such steady and 
imperceptible change in their rulesas inberes in the principles 


of the common law. Those beneficent maxims of the common | 
law which guard person and property have grown and expand- | 


ed until they mean vastly more to us than they did to our 
ancestors, and are more minute, particular, and pervading in 
their protections ; and we may confidently look forward in the 
future to still further modifications in the direction of improve- 
ment. Public sentiment and action effect such changes, and 
the courts recognize them; but a court or legislature which 
should allow a change in public sentiment to influence it in 
giving construction to a written constitution not warranted by 
the intention of its founders, would be justly chargeable with 


reckless disregard of official oath and public duty; and if its | 


course could become a precedent, these instruments would be 
of little avail. The violence of public passion is quite a 
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likely to be in the direction of oppression as in any other; 
and the necessity for bills of rights in our fundamental laws 
lies mainly in the danger that the legislature will be influenced 
by temporary excitements and passions among the people to 
adopt oppressive enactments. ‘What a court is todo, there- 
fore, is to declare the law as written, leaving it to the people 
themselves to make such changes as new circumstances may 
require. The meaning of the constitution is fixed when it is 
adopted, and it is not different at any subsequent time when a 
court has occasion to pass upon it.” 
in, the learned author says: 

“The object of construction, as applied to a written consti- 
tution, is to give effect to the intent of the people in adopting 
it. In the case of all written laws, it is the intent of the law- 
giver that is to be enforced.” 

Another cardinal rule of construction laid down by this 
author is, that the whole instrument is to be examined in 
placing a construction upon any portion or clause thereof. He 
says : 

“Nor is it lightly to be inferred that any portion of a writ- 
ten law is so ambiguous as to require extrinsic aid in its con- 
struction. Every such instrument is adopted as a whole, and 
a clause which, standing by itself, might seem of doubtful 
import, may yet be made plain by comparison with dther 
clauses or portions of the same law. It is therefore a rule of 
construction, that the whole is to be examined with a view to 
arriving at the true intention of each part; and this Sir 
Edward Coke regards the most natural and genuine method 
of expounding a statute. ‘If any section [of a law] be ititri- 
cate, obscure, or doubtful, the proper mode of discovering its 
truce meaning is by comparing it with the other sections, and 
finding out the sense of one clause by the words or obvious 
intent of another.’ And in making this comparison it is not 
to be supposed that any words have been employed without 
occasien, or without intent that they should have eficct as part 
of the law. The rule applicable here is, that cfitct is to be 
given, if possible, to the whole instrument, and to every sec- 


40361 O—59—pt. 4——35 








2660 CIVIL RIGHTS—1959 


tion and clause. If different portions scem to conflict, th 
courts must harmonize them, if practicable, and lean in fay | 
of a construction which will render every word operatiye | 
rather than one which may make some idle and nugatory, | 
“ This rule is especially applicable to written constitutions | 
in which the people will be presumed to have expressed then. | 
selves in careful and measured terms, corresponding with th: 
immense importance of the powers delegated, leaving as little 
as possible to implication. It is scarcely conceivable that , 
case can arise where a court would be justifiable in declaring | 
any portion of a written constitution nugatory because of | 
ambiguity. One part may qualify another, so as to restrict its | 
operation, or apply it otherwise than the natural construction | 
would require if it stood by itself; but one part is not to be | 
allowed to defeat another, if by any reasonable construction the | 
two can be made to stand together.” 
In support of the above propositions, reference is made in | 
the notes to the following authorities: 
The ae v. Morrell, 21 Wend. 563; Newell v. The Pe. | 
ple, 7N. Y. 109; McKoan v. Devries, 3 Dub. 196 ; The Peopl 
v. Blodgett, 13 Mich. 138 ; United States v. Fisher, 2 Cranch, 
399 ; Bosley v. Mattingly, 14 B. Mon. 89; Sturges v. Crownie 
shield, 4 Wheat. 202; Schooner Paulina’s Cargo v. United 
States, 7 Cranch, 60 ; Ogden v: Strong, 2 Paine C. C. 584; United 
States v. Ragsdale, Hemp. 497 ; Southwark Bank v. The Com. | 
monwealth, 26 Penn. St. 446; Ingalls v. Cole, 47 Me. 530; 
McCluskey v. Cromwell, 11 N. Y. 593; Furman v. City of New 
York, 5 Sandf. 16 ; The Peoplev. The New York Central R. R. 0b, 
24 N. Y.492; Bidwell y. Whitaker, 1 Mich. 479 ; Alexander vy, 
Worthington, 5 Md. 471; Cantwell v. Owens, 14 Md. 215 ; Case ' 
v. Wildridge, 4 Ind. 51; Pitman v. Flint, 10 Pick. 504; Ind- 
low v. Johnson, 3 Ohio, 553; District Township v. The Cityof | 
Dubuque, 7 Towa, 262 ; Pattison v. Board, etc., 13 Cal. 175 ; Spen- 
cer v. The State,5 Ind. 41; Dennv. Reid, 10 Pet. 524 ; Greencas- 
tle Township, etc., v. Black, 5 Ind. 569 ; Stowell v. Lord Zouch, 


TR 


Plow. 365; Broom Leg. Max. (5th Am. ed.) 551; Co. Lit 
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t, th 9381, a.; Attorney General v, Detroit, etc., Plank Road Co., 2 
fois | Mich. 138 ; The People v. Burns, 5 Mick. 114; Manly v. The 
ative | State, 7 Md. 135; Parkinaon v. The State, 14 Md.184; The 
ry. | Belleville, etc., R. R. Co. v. Gregory, 15 Ill. 20 ; Ryegate v. Wards- 
tion, | Soro, 30 Vt. 746; Brooks v. Mobile School Comm’re, 31 Ala. 
them.| 929; Den v. Dubois, 1 Harrison, 285 ; Den v. Schenck, 3 Halst. 
th the | 34; Wolcott v. Wigton, 7 Ind. 44; The People v. Purdy, 2 Hill 
3 litte  N. Y. 36; Green v. Weller, 32 Miss. 650; Warren v. Shuman, 5 
that, ©=- Texas, 441 ; Quick v. White Water Tounshin, 7 Ind. 570; Gib. 
laring | bons v. Oden, 9 Wheat. 188; Smith Const. Cosatitens secs. 
se of | 502, 508; Sedgw. Stat. Law, 299, 233, 251, and 252. 


ict its | An examination of the above ection shows that they are 
actin , in point, and fully support the doctrines announced. 
‘tobe! It isessential to a correct interpretation of the above provi- 


on the | sions of our constitution, in the light of the above rules of con- 
| struction, that we should look to the history of the times and 
de in | examine the condition of things existing prior to, and at the 
| time of, the adoption and ratification of our present state con- 
Pe. | stitution, and compare the sections in question with other por- 
People | tions and clauses of such constitution. 
‘anch, | We will limit our inquiry into the political condition of the 
wnine | negroes in this State from the organization of our state govern- 
Tnited | mentin 1816 down to the ratification of the thirteenth, four- 
Tnited | teenth, and fifteenth amendments to the Constitution of the 
Com- | United States, and incidentally to their status in other states of 
530; | the Union. 
f New Prior to the act of May 13th, 1869, making taxation for com- 
mon school purposes uniform, and providing for the education 
dery, | of the colored children of the State, 3 Ind. Stat. 472, no pro- 
Cox | vision was made for their education in this State. As a race, 
Ind- , their condition was one of marked and settled inferiority before 
ityof | the law, being reduced strictly to the enjoyment of the three 
Spen- | primary rights only, and for a large portion of time legally pre- 
meas-  Cluded from their full exercise, viz., the right of personal 
uch, Security, the right of personal liberty, and the right of private 
,Lit |property. But the power of exercising these rights was prac- 
| tically limited in degree as compared with the exercise and 











2662 CIVIL RIGHTS—1959 


enjoyment of the same rights by the white race. This was thei | 
most favorable condition in several states of the Union, they | 
being admitted to the equal exercise of civil and politic | 
rights and privileges with the whites in but one state of th 
Union. In nearly one-half of the states of the Union, as, 
race, they lived in a state of life-long servitude, having yy | 
control of their time or actions, no right to acquire property, 
no lawful power to follow the promptings of their ow 
thoughts and judgments, their lives and limbs, their ming 
and strength, the property and subject to the will of they 
masters; and notwithstanding the proclamation of emancipp. | 
tion, this continued to be their condition, practically and ing 
large degree, until after the ratification of the thirteenth 
amendment to the Constitution of the United States, Decem. 
ber 18th, 1865. 2 Kent Com., 7th ed., pp. 252, 258, and | 
note b to p. 258; Scott v. Sandford, 19 How. 393; Smithy, | 
Moody, 26 Ind. 299; Rev. Stat. 1831, p. 375; Rev. Stat. 1838, 
p- 418. 

By sec. 7 of article 11 of the constitution of 1816, it is 
provided that there shall be neither slavery nor involuntary 
servitude in this State, otherwise than for the punishment of 
crimes, whereof the party shall have been duly convicted, | 
Rev. Stat. 1838, p. 50. 

Sec. 2 of article 3 provided for an enumeration of all the 
white male inhabitants above the age of twenty-one yean, 
Rev. Stat. 1838, p. 38. 

Sec. 1 of article 6 limited the right of suffrage to the white 
male citizens of the United States of the age of twenty-one, | 
and who had resided in the State one year immediately prece- 
ding the election. Rev. Stat. 1838, p. 46. 

By the act of February 10th, 1831, every such person, 
coming into or being brought into this State, was prohibited 
from residing therein, unless bond with good and sufficient 
security, to be approved by the overseers of the poor of some 
township, was given on behalf of such person, payable to the 
State of Indiana, in the penal sum of five hundred dollars, | 
conditioned that such person should not, at any time, become 


———_ 
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stheiy |» charge to the county in which such bond was given, nor to. 
; they | any other county in the State, as also for such person’s good 
litica] | behavior, etc. 
of the It provided penalties, likewise, for failure to comply with 
1, a3, | these provisions, consisting of hiring such person out and 
ng m | applying the proceeds to his benefit, and removal from the 
perty, State ; and by fine imposed and recovered by presentment or 
. ou indictment, for harboring any such person failing to give the 
minds required bond. 
* their This act remained upon the statute book of this State, and 
ncip- | continued in force, for a period of over twelve years, and 
ling received the judicial sanction of the Supreme Court of the 
teenth | State. Rev. Stat. 1831, pp. 375, 376; Rev. Stat. 1838, pp. 
ecem. | 418, 419; The State v. Cooper, 5 Blackf. 258 ; Baptiste v. The 
, and | State, 5 Blackf. 283 ; Hickland v. The State, 8 Blackf. 365. 
vith v, | Article 13 of.the constitution of this State, which took 
1838, effect on the Ist day of November, 1851, and superseded the 
constitution of 1816, prohibited negroes and mulattoes from 
itis | coming into or settling in this State after its adoption, 
intary «declared all contracts with such persons void, and made it an 
ntof | offence punishable by fine of not less than ten nor more than 
‘icted, | five hundred dollars for any person to employ them; and this 
article was submitted, as a distinct proposition, to the people 
ll the of the State for their approval or disapproval, and was adopted 
years, bya vote of one hundred and nine thousand nine hundred 
and seventy-six to twenty-one thousand and sixty-six. 1G. 
white | & H. 52; Dillon’s Hist. Ind. 577. 
y-one, | Other provisions of this constitution excluded negroes and 
prece- | mulattoes from the elective franchise, from holding office in 
| the State or any of its departments, from the enumeration for 
eTsOn, | senatorial and representative purposes, and from participation 
‘bited in all of the privileges pertaining to full and active citizen- 
‘cient | Ship, making them a separate and distinct class of inferiors 
some | before the law, and placing them politically in a separate body, 
0 the with no constitutional grant of privileges and immunities 
lars, under the title of “citizen” or “ citizens,’ but leaving them 


come in possession only of the three primary rights heretofore 


—— 
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mentioned. 1 Opin. Att’y Gen. 506 ; 4 Opin. Att’y Gen. 147, | 
Smith v. Moody, 26 Ind. 299. 

This the constitution and subsequent recognized and 
decided constitutional legislation clearly establish. Acts June 
18th, 1852, 1 G. & H. 443; Hatwood v. The State, 18 Ind, 
492; Barkshire v. The State, 7 Ind. 389. 

In the light of the foregoing history, constitutional proyj. | 
sions, legislative acts, and judicial constructions thereof, it is | 
very plain and obvious to us, that persons of the African rage 
were not in the minds or contemplation of the wise and 
thoughtful framers of our constitution, when they prepared 
and agreed upon the above quoted sections, or of the people 
of the State when they ratified and adopted the constitution 
containing such provisions. 

In our opinion, the privileges and immunities secured by 


sec. 23 of article 1 were not intended for persons of the | 


African race ; for the section expressly limits the enjoyment of 
such privileges and immunities to citizens, and at that time 
negroes were neither citizens of the United States nor of this 
State. It was held by this court, in Sears v. The Board of 
Commissioners of Warren County, 36 Ind. 267, that the priy- 
ileges and immunities secured by the above quoted section 
were intended for citizens of this State. 

Nor in view of the other provisions of our constitution, and 


| 


in the light of the rules of construction before stated, can it | 


be successfully maintained that the provisions of sec. 1 of 
article 8 were intended for the children of the African race, 
It is unreasonable to suppose that the framers of the constitu- 
tion, who had denied to that race the right of citizenship, of 
suffrage, of holding office, of serving on juries, and of testify- 
ing as witnesses in any case where a white person was a party, 


and had prohibited, under heavy pains and penalties, the ' 
further immigration of that race into the State, intended to pro- 
vide for the education of the children of that race in ourcom- | 


| 


mon schools with the white children of the State. 
The public sentiment of the State, at that time, was 


unfriendly to the African race and their participation in gov — 
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ermmental affairs, and demanded their exclusion from the 
State; and it is not for us to say, sitting here, whether such 
policy was wise or unwise, and we speak of it only as a matter 
of history having a bearing upon the construction of our con- 
stitution. 

An application of the rules of construction heretofore laid 
down to the various provisions of our constitution will con- 
clusively demonstrate that the provisions of the sections under 
examination have no application to the children and grand- 
children of the appellee. 

One of the cardinal rules of construction is, that courts 
shall give effect to the intent of the framers of the instrument, 
and of the people in adopting it. Then, as it is mamifest that 
neither the framers of the constitution nor the people in 


‘adopting it intended that the children of the African race 


shduld participate in the advantages of a general and uniform 
system of common schools, we possess no power to adjudge to 
them what was not designed for them. 

Another rule of construction is, that in placing a construc- 
tion upon one section or clause, courts are required to examine 
the whole instrument and to give effect, if possible, to the 
whole instrument ; and if different portions seem to conflict, 
the courts must harmonize them, if practicable, and lean in 
favor of a construction which will render every word opera- 
tive, rather than one which may make some idle and nugatory. 
There is but one construction which will preserve the unity, 
harmony, and consistency of our state constitution, and that is, 
to hold that it was made and adopted by and for the exclusive 
use and enjoyment of the white race. Any other construction 
would convict the members of the constitutional convention 
and the voters of the State of the grossest inconsistency, 
absurdity, and injustice. It would be monstrous to hold that 
the framers of the constitution in adopting, and the voters of 
the State in ratifying it, intended that the common schools of 
the State should be open to the children of the African race, 
when, by the same instrument, that portion of such race as 
then resided in the State were denied all political rights, priv- 
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ileges, and immunities, and the further immigration of that race 
into the State was prohibited by the thirteenth article of th. 


constitution, which received the almost unanimous approyy| | 


of the voters of the State. 
Another important rule of construction is, that the meaning 
of a constitution is fixed when it is adopted, and it is not dif. 


ferent at any subsequent time when a court has occasion to | 


pass upon it. A constitution is inflexible and can not bend 
to circumstances or be modified by public opinion. Itis, 
therefore, the duty of the court to declare the law as it is writ. 
ten, leaving to the people, in their sovereign capacity, to make 
such changes as new circumstances may require ; and, in oy 
opinion, using the appropriate and forcible language of Judge 
CooLEey, “a court or legislature which should allow 
change in public sentiment to influence it in giving con. 
struction to a written constitution not warranted by the 
intention of its founders, would be justly chargeable with 
reckless disregard of official oath and public duty.” 

The views which we have expressed are greatly strength. 
ened and enforced by the construction which this court placed 


upon a section of the constitution of 1816, and of an act | 


passed while it was in force. 


Section 1 of article 9 declares that “knowledge and leam. _ 


ing, generally diffused through a community, being essen- 
tial to the preservation of a free government, and spreading 
the opportunities and advantages of education through the 
various parts of the country being highly conducive to this 
end,” etc. “the General Assembly shall, from time 
to time, pass such laws as shall be calculated to encour- 
age intellectual, scientifical, and agricultural improvement, by 
allowing rewards and immunities for the promotion and 


improvement of arts, sciences, commerce, manufactures, and , 
natural history ; and to countenance and encourage the prin- | 


ciples of humanity, industry, and morality.” 
Section 2 of said article provided, that “it shall be the duty 
of the General Assembly, as soon as circumstances will per- 


mit, to provide by law for a general system of education 
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gscending in a regular gradation from township schools to a 
state university, wherein tuition shall be gratis, and equally 
open to all.” R.S. 1838, pp. 48, 49. 

While the above constitution was in force, the legislature 
provided for a general common school system, the 102d sec- 
tion of which act was as follows: 

“ When any school is supported in any degree by the pub- 
lic school fund, or by taxation, so long as the money so 
derived shall be expending thereon, such school shall be open 
and free to all the white children resident within the district, 
over five and under twenty-one years of age.” Chap. 15, R. 
§, 1843, p. 321. 

In the case of Lewis v. Henley, 2 Ind. 332, this court was 
required to place a construction upon the above quoted sec- 
tion, and it was held that negro children were not entitled to 
admission to the schoois with the white children, and that the 
legislature had the right, under the constitution, to exclude 
negro children from our public schools. It was further held 
that, although the negroes might be entitled to share in the 
funds derived from the sale of lands donated by Congress, 
yet they would have to do so in separate schools, and not in 
schools with white children. 

Both constitutions provided for a general and uniform sys- 
tem of common schools; both provided that the tuition should 
be free and the schools equally open to all. Both constitu- 
tions deprived the negroes of all political rights. If the leg- 
islature, under the constitution of 1816, had the right to 
exclude the negroes from the public schools for white chil- 
dren, it is difficult to see why it may not be done under the 
present constitution. 

Having reached the true construction of the constitution of 
this State, as it came from the hands of its framers and 
received the sanction of her qualified voters, the next step is 
to find out the extent of its qualification or change by the 
Constitution of the United States. 

Section 2 of article 4 of the Constitution of the United 
States declares, that “ the citizens of each state shall be enti- 
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tled to all privileges and immunities of citizens in the sever] 


states.” 
This section, at an early date, received a construction in the 


case of Corfield v. Coryell, which has ever since been recop. | 


nized and approved. It relates only to “ those privileges and 
immunities which are fundamental,” and which may all be 


comprehended under the following heads : “‘ Protection by the | 
government, with the right to acquire and possess property of | 


every kind, and to pursue and obtain happiness and safety, 
subject, nevertheless, to such restraints as the government may 
prescribe for the general good of the whole.” 

In the Slaughter-House Cases, the Supreme Court of the 


United States said: ‘ Its sole purpose was to declare to the sey- | 


eral states, that whatever those rights, as you grant or establish 
them to your own citizens, or as you limit or qualify, or impose 
restrictions on their exercise, the same, neither more nor less, 


shall be the measure of the rights of citizens of other states | 
within your jurisdiction.” It did not compel the state, into | 


which the citizen of another state removed, to allow him the 
exercise of the same rights which he enjoyed in the state from 


which he removed. Corfield v. Coryell, 4 Wash. C. C. 371; | 
Slaughter-House Cases, 16 Wal. 76, 77; Bradwell v. Th | 


State, 16 Wal. 130; Ward vy. Maryland, 12 Wal. 4380; Con- 
ner v. Elliott, 18 How. 591 ; Brown v. State of Md., 12 Wheat. 
448, 449; People v. Brady, 40 Cal. 198; Story Const., secs, 
1805, 1806; Cooley Const. Lim. 15, 16, 397; Potter's 
Dwarris on Stat. 525, 526; Sears v. The Board, etc., 36 Ind. 
267; The Jeffersonville, etc., R. R. Co. v. Hendricks, 41 Ind. 48. 


It is well settled by repeated decisions of the federal and | 


state courts, that with the exception of the limitations impos- 
ed upon the powers of the states by section 10 of article 1 of 
the Constitution of the United States, the several states were 


left as before the Federal Union was formed, with full powerto | 


declare the rights of their citizens, without interference from 
the Federal Government. 

It is a familiar rule of construction of the Constitution of 
the Union, that the sovereign powers vested in the state gov- 
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yernments by their respective constitutions, remain unaltered 
and unimpaired, except so far as they were granted to the 
government of the United States. In one of the states of the 
Union, colored children were entitled to admission into schools 
for white children, and to be taught with white children, and 
yet, if a person residing in such state should remove into some 
other state, where such right is denied, the right so exercised in 
thestate from which the person removed would be lost, because 
it was not one of those fundamental rights which accompany 
the person, but a domestic regulation exclusively within the con- 
stitutional and legislative power of each state, and to be regard- 
ed in the nature of a domestic regulation necessary for the good 
ofthe whole people, or which the good of the people of one state, 
in their sovereign judgment, required to be different from the 
regulation in another, as best securing “ the general comfort 
and prosperity of the state.” Story Const., secs. 1353, 1409 ; 
Cooley Const. Lim. 573, 574; 2 Kent Com. 71; 2 Op. Att’y 
Gen’l, 426 ; Commonwealth v. Alger, 7 Cush. 84; The City of 
New York v. Miln, 11 Pet. 139; Slaughter-House Cases, 16 
Wal. 62; Bradwell v. The State, 16 Wal. 130; Thayer v. 
Hedges, 22 Ind. 282; Potter’s Dwarris on Stat. 352, 452, 
455, 461. 

It is very plain that the tenth amendment of the Constitu- 
tion of the United States cannot receive such construction as 
will aid the claim of the appellee. It declares, that “the pow- 
ers not delegated to the United States by the Constitution, nor 
prohibited by it to the states, are reserved to the states respec- 
tively, or to the people ;” and the power to fix the qualifica- 
tions of the citizen of the state, and to establish his rights in 
the state, is one of the powers expressly reserved to the state by 
this amendment; for there is no express limitation of the 
power of the states in the Federal Constitution in this respect, 
as it then stood, and such limitation could not exist without 
express mention. Rawle Const. 84, 87; Story Const., sec. 
1904; Works of Webster, vol. 3, p. 322; Cooley Const. Lim. 
19; Federalist, 140; Slaughter-House Cases, 16 Wal. 70, 71, 
72,73 ; Barron v. Mayor, etc.,7 Pet. 243 ; Smith v. State of Md., 
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18 How. 71 ; Pervear v. The Commonwealth, 5 Wal. 475 ; Barkep | 


v. The People, 3 Cow. 686 ; James v. The Commonwealth, 128. & 
R. 220 ; Jane v. Commonwealth, 3 Met. Ky. 18 ; Lincoln v. Smith, 
27 Vt. 336; Warren v. Paul, 22 Ind. 276; The State, ex re, 
Lakey, v. Garton, 32 Ind. 1. 

That the views hereinbefore expressed correctly represent 
the relative powers of the federal and state governments at the 


close of the great civil war, and until after the ratification of | 
the amendments to the Constitution of the United States, | 


which followed the termination of that contest, cannot, we 
think, be successfully controverted. 

We next proceed to determine whether such amendments, 
or either of them, have worked a change, and, if they have, to 
what extent. 

The thirteenth amendment was proposed by Congress on 
the Ist day of February, 1865, and declared by the Secretary 
of State to have been ratified December 18th, 1865. It declares 
that “ neitherslavery nor involuntary servitude, exoept.asa pun- 
ishment for crime whereof the party shall have been duly con- 
victed, shall exist within the United States, or any place sub- 
ject to their jurisdiction ;” and “ Congress shall have power to 
enforce this article by appropriate legislation.” 3 Ind Stat. 
579. 

This amendment was to prevent any question in the future 
as to the effect of the war and the President’s proclamation of 
emancipation upon slavery ; and its obvious purpose was to 
forbid all shades and conditions of African slavery. Slaughter- 
House Cases, 16 Wal. 68, 69. 

It had no other office, and its real effect was more for the 
future than the present. As to the matter of social and political 
rights, the African was left just where section 37, article 1, of 


ee — 


our state constitution left him, and subject to all the incon- | 


veniences and burdens inoident to his color and race, except 
his former one of servitude. He was a person whose place 
and office, in the body politic, was yet to be designated and 
established. He possessed no political rights, in the usual and 
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proper sense of that term, through, or had none conferred by, 
this enactment. 

Following this constitutional amendment, the civil rights 
bill of April 9th, 1866, was enacted by Congress, the first sec- 
tion of which declares who are citizens of the United States, 
and specifies certain rights which shall be accorded to such 
citizens in the states and territories, and the residue is made 
up of pains and penalties for violation of the rights sought 
to be conferred, and the machinery for enforcing its pro- 
visions. 

It is not worth while to enquire into the effect of this act, 
or whether the Federal Constitution, which made citizens of 
the different states citizens of the United States, couid be 
changed by a simple congressional enactment ; for it is clear, 
admitting it to be valid, that it does not relate to or bear 
upon the right claimed in this case, for it purports only to 
confer upon negroes and mulattoes the right, in every state 
and territory, to make and enforce contracts, to sue, be par- 
ties and give evidence, to inherit, purchase, lease, sell, hold, 
and convey real and personal property, and the full and equal 
benefit ofall laws and proceedings for the security of person 
and property as enjoyed by white citizens, and subjects them 
to like pains and penalties. 3 Ind. Stat. 589. In this nothing 
is left to inference. Every right intended is specified. 

The fourteenth amendment to the Federal Constitution was 
proposed by Congress July 16th, 1866, and declared by the 
Secretary of State to have been ratified July 28th, 1868. It 
consists of several sections, but section 1 is the only one neces- 
sary to this examination. It declares, that “all persons born 
or naturalized in the United States, and subject to the juris- 
diction thereof, are citizens of the United States and of the 
state wherein they reside. No state shall make or enforce any 
law which shall abridge the privileges or immunities of citi- 
zens of the United States; nor shall any state deprive any 
person of life, liberty, or property, without due process of law, 
nor deny to any person within its jurisdiction the equal pro- 
tection of the laws.”’ 
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This section can better be understood or construed, by | 


dividing and considering it in four paragraphs or clauses, 
the last, however, being a mere re-statement of what pre. 
cedes it: 

First. ‘“‘ All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are citizens 
of the United States and of the state wherein they reside.” 


In the Slaughter-House Cases, the Supreme Court of the | 


United States say, this is a declaration “ that persons may be 
citizens of the United States without regard to their citizep- 
ship of a particular state, and it overturns the Dred Scott 
decision by making all persons born within the United States 


and subject to its jurisdiction citizens of the United States, 


That its main purpose was to establish the citizenship of the 
negro can admit of no doubt. The phrase, ‘ subject to its juris- 
diction,’ was intended to exclude from its operation children 
of ministers, consuls, and citizens or subjects of foreign states 
born within the United States.” It recognizes and establishes 
a “distinction between citizenship of the United States and 
citizenship of a state.” “ Not only may aman be a citizen of the 
United States without being a citizen of a state, but an impor- 
tant element is necessary to convert the former into the latter, 
He must reside within the state to make him a citizen of it, 
but it is only necessary that he should be born or naturalized 


in the United States to be acitizen of the Union. It is quite 


clear, then, that there is a citizenship of the United States, 
and a citizenship of a state, which are distinct from each other, 
and which depend upon different characteristics or circum- 
stances in the individual.” Hence, a negro may be a citizen 
of the United States and reside without its territorial limits, 
or within some one of the territories; but he cannot be a cit- 
izen of a state until he becomes a bona fide resident of the 
state. 

Second. “No state shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the 
United States.” 

This clause does not refer to citizens of the states, It 
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embraces only citizens of the United States. It leaves out the 
words “‘ citizen of the state,” which is so carefully used, and 
used in contradistinction to citizens of the United States, in 
the preceding sentence. It places the privileges and immuni- 
ties of citizens of the United States under the protection of the 
Federal Constitution, and leaves the privileges and immuni- 
ties of citizens of a state under. the protection of the state con- 
stitution. ‘This is fully shown by the recent decision of the 
Supreme Court of the United States in the Slaughter-House 
Cases, 16 Wal. 36. 

Mr. Justice MriuER, im delivering the opinion of the court 
and in speaking in reference to the clause under examination, 
Bays: 

an is a little remarkable, if this clause was intended as a 
protection to the citizen of a state against the legislative power 
of his own state, that the word citizen of the state should be 
left out when it is so carefully used, and used in contradistinc- 
tion to citizens of the United States, in the very sentence 
which precedes it. Itis too clear forargument that the change 
in phraseology was adopted understandingly and with a pur- 


“Of the privileges and immunities of the citizen of the 
United States, and of the privileges and immunities of the 
citizen of the state, and what they respectively are, we will 
presently consider ; but we wish to state here that it is only 
the former which are placed by this clause under the protec- 
tion of the Federal Constitution, and that the latter, whatever 
they may be, are not intended to have any additional protec- 
tion by this paragraph of the amendment. 

“Tf, then, there is a difference between the privileges and 
immunities belonging to a citizen of the United States assuch, 
and those belonging to the citizen of the state as such, the lat- 
ter must rest for their security and protection where they have 
heretofore rested ; for they are not embraced by this paragraph 
of the amendment.” 

The same learned judge, in the further examination of the 
second clause, says : 
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“Tt would be the vainest show of learning to attempt to 
prove by citations of authority, that up to the adoption of the | 
recent amendments, no claim or pretence wassct up that thos. | 
rights depended on the Federal Government for their existencg | 


or protection, beyond the very few express limitations whic, 
the Federal Constitution imposed upon the states—such, for 
instance, as the prohibition against ex post facto laws, bills of 
attainder, and laws impairing the obligation of contracts 
But with the exception of these and a few other restrictions 
the entire domain of the privileges and immunities of citizens 


of the states, as above defined, lay within the constitutional , 


and legislative power of the states, and without that of the 


Federal Government. Was it the purpose of the fourteenth | 


amendment, by the simple declaration that no state should 
make or enforce any law which shall abridge the privileges 
and immunities of citizens of the United States, to transfer the 
security and protection of all the civil rights which we haye 
mentioned, from the states to the Federal Government? And 
where it is declared that Congress shall have the power to 
enforce that article, was it intended to bring within the power 
of Congress the entire domain of civil rights heretofore 
belonging exclusively to the states? 

“ All this and more must follow, if the proposition of the 
plaintiffs in crror be sound. For not only are these rights 
subject to the control of Congress whenever in its discretion 
any of them are supposed to be abridged by state Icgislation, 
but that body may also pass laws in advance, limiting and 
restricting the legislative power of the states, in their most 
ordinary and usual functions, as in its judgment it may think 
proper on all such subjects. And still further, such a con- 
struction followed by the reversal of the judgments of the 
Supreme Court of Louisiana in these cases” (these judgments 
sustained the validity of the grant, by the legislature of 
Louisiana, of an exclusive right, euarded by certain limita- 
tions as to price, etc., to a corporation created by it, for twenty- 
five years, to build and maintain slaughter-houses, etc., and pro- 
hibited the right to all others, within a certain locality), 
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“would constitute this court a perpetual censor upon all legis- 
lation of the states, on the civil rights of their own citizens, 
with authority to nullify such as it did not approve as con- 
sistent with those rights, as they existed at the time of the 
adoption of this amendment. 

“The argument we admit is not always the most conclusive 
which is drawn from the consequences urged against the adop- 
tion of a particular construction of an instrument. But when, 
as in the case before us, these consequences are 80 serious, so 
far-reaching and pervading, so great a departure from the 
structure and spirit of our institutions; when the effect is to 
fetter and degrade the state governments by subjecting them 
to the control of Congress, in the exercise of powers hereto- 
fore universally conceded to them of the most ordinary and 
fundamental character; when in fact it radically changes the 
whole theory of the relations of the state and Federal Govern- 
ments to each other and of both these governments to the 
people; the argument has a force that is irresistible, in the 
absence of language which expresses such a purpose too clearly 
to admit of doubt. We are convinced that no such results 
were intended by the Congress which proposed these 
amendments, nor by the legislatures of the states which ratified 
them.” 

Third. “ Nor shall any state deprive any person of life, 
liberty, or property, without due process of law.” _ 

This clause is the same contained in the fifth amendment to 
the Constitution of the United States, but there applied to the 
action of the Federal Government, and here placed as a check 
upon the states. But the constitution of our State contains, and 
perhaps those of all the states contain just such a provision, so 
that it expresses no new principle, but isthe old rule in force since 
the foundation of the state governments. It prohibits the 
states from depriving any person of life, liberty, or property, 
except “in due course of legal proceedings, according to those 
rules and forms which have been established” by the state, 
“for the protection of private rights.” Cooley Const. Lim. 
356, 357 ; Westervelt v. Gregg, 12 N. ¥. 209. 
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Fourth. “ Nor deny to any person within its jurisdiction the | 


equal protection of the laws.” 

In regard to this clause, the Supreme Court of this State, in 
The State v. Gibson, 36 Ind. 389, say, it “‘ seems to have been 
added in the abundance of caution, for it provides in expresg 
terms what was the fair, logical, and just implication from 
what had preceded it, and that was, that the persons made cit. 


izens by the amendment should be protected by the laws inthe | 


same manner, and to the same extent, that white citizens were 
protected.” 


In the case of The State v. Gibson, supra, this court wag | 


called upon to place a construction upon the fourteenth amend. 


ment to the Constitution of the Pnited States. It wasclaimed | 


in that case, that such amendment had abolished the laws of 
this State prohibiting the intermarriage of negroes and whites, 
We held that marriage was a purely domestic institution, and 
subject to the exclusive control of the State ; that such amend- 
ment had not conferred on the Federal Government any power 
to interfere with the institution of marriage, and that such 
amendment had not enlarged the powers of the Federal Goy- 
ernment nor diminished those of the states. We then said: 
“The fourteenth amendment contains no new grant of power 
from the people, who are the inherent possessors of all power, 
to the Federal Government. It did not enlarge the powers 
of the Federal Government, nor diminish those of the states, 
The inhibitions against the states doing certain things have no 
force or effect. They do not prohibit the states from doing 
any act that they could have done without them. * * * 


LE 


The only effect of the amendment under consideration was to | 


extend the protection and blessings of the constitution and 
laws to a new class of persons. When they were made citi- 
zens they were as much entitled to the protection of the con- 
stitution and the laws as were the white citizens, and the states 
could no more deprive them of privileges and immunities than 
they could citizens of the white race. Citizenship entitled 
them to the protection of life, liberty, and property, and the 


on 


ti 


the \ 


. in 
cen 


Cit. 
the 


nd- 


ned 


of 


and 
nd- 
wer 
uch 
OV- 


wer | 


ver, 
vers 


ano 


ving 


sto | 


and 
citi- 
“0n- 
ates 


tled 


CIVIL RIGHTS—1959 2677 


fall and equal protection of the laws. Nor has the ratifica- 
tion of this amendment in any manner or to any extent 
impaired, weakened, or taken away any of the reserved rights 
of the states, as they had existed and been fully recognized by 
every department of the national government from its crea- 
ion.” 

o Whst was then intended to be expressed was, that the four- 
teenth amendment had not delegated to the Federal Govern- 
ment the power to regulate and control the domestic institu- 
tions of a state. As will be hereinafter shown, it imposes 
some limitations upon the powers of the states as to slavery 
and the equal protection of the rights of citizen of the United 
States and of the states. 

We were then unaided by any judicial construction of the 
fourteenth amendment ; and we are gratified to know that the 
views then expressed have been, in all substantial respects, sus- 
tained by the highest judicial tribunal in this country, and the 
one especially charged withthe construction and interpretation 
of the Federal Constitution. By the solemn decision of that 
high court, the privileges and immunities belonging to the cit- 
izens of the states, as such, rest for their security and protection 
where they have heretofore rested, with the states themselves. 

In The State, ex rel. Garnes, v. McCann, 21 Ohio St. 198, 
the Supreme Court of that state uses the following language : 

“Tt would seem, then, that under the constitution and laws 
of this state, the right to classify the youth of the state for 
school purposes, on the basis of color, and to assign them to 
separate schools for education, both upon well recognized lecal 
principles and the repeated adjudications of this court, is too 
firmly established to be now judicially disturbed. 

“ But it is claimed that the law authorizing the classifica- 
tion in question contravenes the provisions of the fourtcenth 
amendment of the Constitution of the United States, and is, 
therefore, abrogated thereby. 

“Unquestionably all doubts, whersoever they existed, as to 
the citizenship of colored persons, and their right to the 
‘equal protection of the laws,’ are settled by this amendment. 
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But neither of these was denied to them in this state before 
the adoption of the amendment. At all events, the statutes 
classifying the youth of the state for school purposes on the 
basis of color, and the decisions of this court in relation 
thereto, were not at all based on a denial that colored per. 
gons were citizens, or that they are entitled to the equal pro. 
tection of the Jaws. It would seem, then, that these provi- 
sions of the amendment contain nothing conflicting with the 
statute authorizing the classification in question, nor the de¢j- 
sions heretofore made touching the point in controversy in this 
case. Nor do we understand that the contrary is claimed hy 
counsel in this case. But the clause relied on, in behalf of 
the plaintiff, is that which forbids any state to ‘make or 
enforce any law which will abridge the privileges or immuni- 
ties of citizens of the United States,’ 

“This involves the inquiry as to what privileges or immu- 
nities are embraced in the inhibition of this clause. We are 
not aware that this has been as yet judicially settled. The 
language of the clause, however, taken in connection with 
other provisions of the amendment, and of the constitution 
of which it forms a part, affords strong reasons for believing 
that it includes only such privileges or immunitics as are 
derived from, or recognized by, the Constitution of the United 
States. 

“A broader interpretation opens into a ficld of conjecture 
limitless as the range of speculative theories, and might work 
such limitations of the power of the states to manage and reg- 
ulate their Jocal institutions and affairs as were never contem- 
plated by the amendment. 

“Tf thisconstruction be correct, the clause has no application 
to this case, for all the privileges of the school kystem of this 
state are derived sulely from the constitution and laws of the 
state. If the General Assembly should pass a law repealing 
all laws creating and regulating the system, it can not be 
claimed that the fourteenth amendment could be interposed 
to prevent so gricvious an abridgment of the privileges of the 
citizens of the state, for they would thereby be deprived of 
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privileges derived from the state, and not of privileges 
derived from the United States. 

“But we need not now further discuss this point, as the true 
meaning and exact limits of the clause in question are not 
necessarily involved in this case. For, conceding that the 
fourteenth amendment not only provides equal securities for 
all, but guarantees equality of rights to the citizens of a state, 
as one of the privileges of citizens of the United States, it 
remains to be seen whether this privilege has been abridged in 
the case before us. The law in question surely does not 
attempt to deprive colored persons of any rights. On the 
contrary, it recognizes their right, under the constitution of 
the state, to equal common school advantages, and secures to 
them their equal proportion of the school fund. It only reg- 
ulates the mode and manner in which this right shall be 
enjoyed by all classes of persons. The regulation of this 
right arises from the necessity of the case. Undoubtedly it 
should be done in a manner to promote the best interests of 
all. But this task must, of necessity, be left to the wisdom 
and discretion of some proper authority. The people have 
committed it to the General Assembly, and the presumption is 
that it has discharged its duty in accordance with the best 
interests of all. At all events, the legislative action is con- 
clusive, unless it clearly infringes the provisions of the con- 
stitution. 

“At most, the fourteenth amendment only affords to colored 
citizens an additional guaranty of equality of rights to that 
already secured by the constitution of the state. 

“The question, therefore, under consideration is the same 
that has, as we have seen, been. heretofore determined in this 
state, that a classification of the youth of the state for school 
purposes, upon any basis which does not exclude cither class 
from equal school advantages, is no infringement of the equal 
rights of citizens secured by the constitution of the state. 

“We have seen that the law, in the case before us, works no 
substantial inequality of school privileges between the chil- 
dren of both classes in the locality of the parties. Under the 
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lawful regulation of equal educational privileges, the children | 


of each class are required to attend the school provided for 
them, and to which they are assigned by those having the 
Jawful official control of all. 

“ The plaintiff, then, can not claim that his privileges are 
abridged on the ground of inequality of school advantages 
for his children. Nor can he dictate where his children shal] 
be instructed, or what teacher shall perform that office, with. 
out obtaining privileges not enjoyed by white citizens. Equal. 
ity of rights does not involve the necessity of educating white 


and colored persons in the same school, any more than it dog | 


that of educating children of both sexes in the same school, 
or that different grades of scholars must be kept in the same 


school. Any classification which preserves substantially equal _ 
school advantages is not prohibited by either the state or Fed. | 


eral Constitution, nor would it contravene the provisions of 
either. There is, then, no ground upon which the plaintiff 
can claim that his rights under the fourteenth amendment 
have been infringed.” 

The foregoing opinion, having been rendered since the rat- 
ification of the fourteenth amendment, is directly in point, and 
is entitled to great weight and consideration, coming as it 
does from a court distinguished for its learning and ability. 

How far, then, have the amendments operated to change 
the constitution of Indiana or imposed limitations or restric 
tions upon the sovereign power of the State? We answer, in 
the following particulars: 

1. The State cannot in the future, while a member of the 
Federal Union, change her constitution so as to create or estab- 
lish slavery or involuntary servitude, except as a punishment 
for crimes whereof the party shall have been convicted ; thus 
protecting the new class of citizens, 7. e., negroes and mulat- 
toes, from being again reduced to slavery. 

2. The State cannot deny to, or deprive a citizen of the 
United States, 7. ¢., any negro or mulatto, of, those national 
rights, privileges, or immunities which belong to him as such 
citizen. 
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3. The State must recognize ag its citizen any citizen of the 
United States, 7. e., any negro or mulatto, who is or becomes 
a bona fide resident therein. 

4, The State must give to such, 7%. ¢., to such negro or 
mulatto, who is or who becomes a bona fide resident therein, 
the same rights, privileges, and immunities, secured by her 
constitution and laws to her other, ¢. e., to her white citizens. 

In our opinion, such amendments have not in any other 
respect imposed restrictions or limitations upon the sovereign 
power of the State. From this it results, that there is no lim- 
itation upon the power of the State, within the limits of her 
own constitution, to fix, secure, and protect the rights, privi- 
leges, and immunities of her citizens, as such, of whatever 
race or color they may be, so as to secure her own internal 
peace, prosperity, and happiness. 

This will preserve in their purity and vigor the structure 
and spirit of our complex system of government, as it came 
from the hands of the great and illustrious men who achieved 
our independence and formed our matchless form of govern- 
ment. Anterior to the adoption of the Federal Constitution, 
the states existed as independent sovereignties, possessing 
supreme and absolute power over all questions of local and 
internal government. To the states the whole charge of inte- 
rior regulation is left by the Federal Constitution; to them 
and to the people thereof all powers not expressly, or by 
necessary implication, delegated to the national government, 
and not prohibited to the states, are reserved to the states. 

The Constitution of the United States is the bond which 
binds the states in one federal union. It forms and provides 
the agencies for the continuance and management of the fed- 
eral government. It relates to and concerns matters of national 
import, and enables the states, represented by their federal 
head, as one of the independent and most powerful govern- 
ments of the world, to enter into and manage its relations 
with the other independent powers of the earth. Under our 
constitution, our common school system must be general. That 
is, it must extend over and embrace every portion of the State. 
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It must be uniform. The uniformity required has reference 
to the mode of government and discipline, the branches of 
learning taught, and the qualifications as to age and advanco- 
ment in learning required of pupils as conditions of theip 
admission. It does not mean that all the schools shall be of 
the same size and grade, or that all the branches of learning 
taught in one school shall be taught in all other schools, or 
that the qualificationsasto age and advancement, which would 
admit a pupil in one school, would entitle such pupil to admis. 
sion into all the other schools. Uniformity will be secured 
when all the schools of the same grade have the same system 
of government and discipline, the same branches of learning 
taught, and the same qualifications for admission. 

The schools must be “ equally open to all.” This has refer. 
ence to the persons who are entitled to receive instruction 
therein. The phrase, “ equally open to all,” is not to be taken 
in a literal sense, for this would embrace the whole people of 
the State, the infant, the middle-aged, the septuagenarian, and 
the married. 

It is very obvious, that the common schools of the State 
are neither to be equally open to everybody, nor to every child; 
but that they are to be equally open to a class of persons, 
which class and their qualifications are to be designated and 
prescribed by the legislature. 

The Federal Constitution does not provide for any general 
system of education, to be conducted and controlled by the 
national government, nor does it vest in Congress any power 
to exercise a general or special supervision over the states on 
the subject of education. The Constitution gives to Congress 
the power to dispose of and make all needful rules and regu- 
lations respecting the territories and other property belonging 
to the United States, and by virtue of this power territorial 
governments are organized. It also confers on Congress the 
exclusive power to legislate in all cases whatever over the Dis- 
trict of Columbia, and by virtue of this power Congress has 
established in such District a system of common schools. Con- 
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hasalso established and maintained military and naval schools 
at the expense of the government. 

The system of common schools in this State has its origin in, 
and is provided for by, the constitution and laws of this State. 
It is purely a domestic institution, and is subject to the exclu- 
sive control of the constituted authorities of the State. The 
constitution does not provide the machinery, nor lay down its 
rule of government or discipline, nor define the terms and 
conditions of admission. It makes it the imperative duty of 
the legislature to provide by law the system, and imposes no 
limitations on the power of the legislature, except that tuition 
shall be free, and the schools shall be equally open toall ; that 
is, to such classes of persons as the legislature may, in its wis- 
dom, determine. 

There being no further restriction upon the legislative power 
and discretion, it necessarily follows, that in providing for 
this system of schools, the legislature is left free to fix the 
qualifications of pupils to be admitted to its benefits, as respects 
age and capacity to learn; to classify them with reference to 
age, sex, advancement, and the branches of learning they are 
to pursue ; to provide for the location and building of schoo!- 
houses; and to designate to what schools and in what school- 
houses the different ages, sexes, and degrees of proficiency 
shall be assigned ; for these all concern the good order and suc- 
cess of the system. 

It must also follow, that this policy or framework of gov- 
ernment for that system vitally concerns and blends itself with 
the internal affairs of the State, with its happiness and pros- 
perity, its peace and good order, and depends upon the wisdom 
of the legislature and of the agencies provided by the legis- 
lature, acting under its established rules, and comes within the 
power possessed by every sovereign state, and is clearly without 
the grants or inhibitions of such amendments to the Constitu- 
tion of the United States. City of New York v. Miln, 11 
Pet. 139, 140; License Tax Cases, 5 Wal. 470, 471; Lane 

County v. Oregon, 7 Wal. 76 ; United States v. Dewitt, 9 Wal. 
41; The Collector v. Day, 11 Wal. 124, 125; The Slaughter- 
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House Cases, supra; Bartemeyer v. Iowa, 18 Wal. 133; The 
State v. Gibson, 36 Ind. 389; The West Chester, etc., R. R. Co. y. 
Miles, 55 Pa. St. 209; Cooley Const. Lim. 572, 574; Rilis 
v. The State, 42 Ala. 525; Fifield v. Close, 15 Mich. 505. 

This system of common schools must consist of many schools 
in different localities or geographical divisions; and these 
schools may be of different grades. In some of these locali- 
ties or divisions there may be school-houses, and in others 
none. In some the school-house or houses may not be suffi- 
cient to accommodate all, and the revenue may not be suffi- 
cient to provide for them. 

In this system, there ought to be and must be a classifica. 
tion of the children. This classification ought to and will be 
with reference to some properties or characteristics common to 
or possessed by a certain number out of the whole; and these 
classes may be put into and taught in different parts of the 
same school, or different rooms in the same school-house, or 
different school-houses, as convenience and good policy may 
require. 

This is too reasonable to admit of question; for it concerns 
the general good, and does not affect the quality of the privi- 
lege, but regulates the manner of its enjoyment. 

This being settled, what is there to prevent the classification of 
children, equally entitled to the privileges of the system of 
common schools, with reference to difference of race or color, 
if the judgment of the legislature should hold such a classifi- 
cation to be most promotive of, or conducive to, the good 
order and discipline of the schools in the system, and the 
interest of the public? 

The legislature, under our state constitution as it existed 
without the limitation imposed upon the sovereign power of 
the State by the fourteenth amendment as hereinbefore stated, 
had the power to provide for the education only of the white 
children of the State; but since its ratification, no system of 
public schools would be general, uniform, and equally open to 
all which did not provide for the education of the colored 
children of the State. 
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It being settled that the legislature must provide for the 
education of the colored children as well as for the white chil- 
dren, we are required to determine whether the legislature may 
classify such children, by color and race, and provide for their 
education in separate schools, or whether they must attend the 
same school without reference to race or color. In our opinion, 
the classification of scholars, on the basis of race or color, and 
their education in separate schools, involve questions of domes- 
tic policy which are within the legislative discretion and con- 
trol, and do not amount to an exclusion of either class. In 
other words, the placing of the white children of the State in 
one class and the negro children of the State in another class, 
and requiring these classes to be taught separately, provision 
being made for their education in the same branches, according 
to age, capacity, or advancement, with eapable teachers, and 
to the extent of their pro rata share in the school revenue, 
does not amount to a denial of equal privileges to either, or 
conflict with the open character of the system required by the 
constitution. The system would be equally open to all. The 
tuition would be free. The privileges of the schools would be 
denied to none. The white children go to one school, or to 
certain of the schools in the system of common schools. The 
colored children go to another school, or to certain others of 
the schools in the system of the common schools. Or, if there 
are not a sufficient number of colored children within attend- 
ing distance, the several districts may be consolidated and 
form one district. But if there are not a sufficient number 
within reasonable distance to be thus consolidated, the trustee 
or trustees shall provide such other means of education for 
said children as shall use their proportion, according to num- 
ber, of school revenue to the best advantage. If there be 
cause of complaint, the white class has as much, if not 
greater cause than the colored class, for the latter class receive 
their full share of the school revenue, although none of it may 
have been contributed by such class; and when districts can 
not be consolidated so as to form a school, such class is enti- 
tled to receive their full share of the school revenue, according 
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to number, which shall be expended for their benefit to the 
best advantage, a privilege which is not granted to the white 
class. 

In our opinion, there would be as much lawful reason foy 
complaint, by one scholar in the same school, that he could 
not occupy the seat of another scholar therein at the same time 
the latter occupicd it, or by scholars in the different classes in 
the same school, that they were not all put in the same class, 
or by the scholars in different schools, that they were not all 
placed in one school, as there is that white and black children 
are placed in distinct classes and taught separately, or in sepa- 
rate schools. The State vy. The City of Cincinnati, 19 Ohio, 
178; Van Camp v. The Board, ete., 9 Ohio St. 406 ; Baker y, 
The City of Cincinnati, 11 Ohio St. 534; The State, ete, vy, 
McCann, 21 Ohio St. 198 ; Dallas vy. Fosdick, 40 How. Pr. 249, 

It is to be noted that the appellee, in his petition for a man- 
date, complains only that his children and grandchildren were 
excluded from the school where the white children were taught, 
There are no allegations that there was not a sufficient number 
of colored children in attending distance to constitute a school, or 
that the trustee or trustees had failed to provide such other 
means of education for said children as would use their pro- 
portion, according to number, of school revenue to the best 
advantage. There is a general allegation that the defendants 
had neglected, failed, and refused to provide any school in 
said district, or in any adjoining district near cnough for his 
said children and grandchildren to attend as scholars. 

The question is, therefore, squarely presented, whether the 
ehildren and grandchildren of the appellee were entitled 
to be admitted and taught in the same school with the white 
children of the district. The legi<lature has provided thata 
separate school shall be provided in each district for the edu- 
cation of the colored children therein, where there is a sufli- 
cient number of colored children, and where there is a defi- 
ciency of colored children to form one district, several districts 
shall be consolidated. . But if separate schools can not be 
provided for the colored children on account of the smallness 
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of the number of such children, then, such other provision is 
to be made by the trustee for their education as the means in 
his hands will enable him to do. 

The legislature has not pointed out or defined what other 
means shall be provided. Theyre being no averment that the 
trustee has failed to provide for the education of the children 
and grandchildren of the appellee, outside of the school for 
white children, no question arises as to what would be a com- 
pliance with such requirement. But if such allegation had 
been made, it would not have entitled the children and grand- 
children of appellee to admission into the white schools, because 
the legislature has not provided for the admission of colored 
children into the same schools with the white children, in any 
contingency ; and even if, for the sake of the argument, we 
were to concede that colored children are, under and by force 
of the fourteenth amendment, so entitled, the courts can not, 
in the absence of legislative authority, confer that right upon 
them. The legislature has declared that when schools can not 
be provided for the colored children, the trustee shall provide 
such other means for their education as will use up their full 
share, according to number, of the school revenue. If the 
trustee fails in the discharge of this duty, he may be compelled 
by mandate to discharge the duty imposed upon him by law. 

The action of Congress, at the same session at which the 
fourteenth amendment was proposed to the states, and at a 
session subsequent to the date of its ratification, is worthy of 
consideration as evincing the concurrent and after-matured 
conviction of that body that there was nothing whatever in 
the amendment which prevented Congress from separating the 
white and colored races, and placing them, as classes, in dif- 
ferent schools, and that such separation was highly proper 
and conducive to the well-being of the races, and calculated 
to secure the peace, harmony, and welfare of the public; and 
if no obligation was expected to be or was imposed upon 
Congress by the amendment, to place the two races and colors 
in the same school, with what show of reason can it be pre- 
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tended that it has such a compelling power upon the sovereign 
and independent states forming the Federal Union ? 

We refer to the legislation of Congress relative to schools 
in the District of Columbia, at the first session of the Thirty. 
Ninth Congress, and the third session of the Forty-Second 
Congress. 

On the 23d day of July, 1866, the act of Congress, entitled 
“an act relating to public schools in the District of Colum. 


bia,” took effect. It requires the cities of Washington and | 
Georgetown to pay over to the trustees of colored schools | 


of said cities such a proportionate part of all moneys received 
or expended for school or educational purposes in said cities, 
including the cost of sites, buildings, improvements, furni- 
ture, and books, and all other expenditures on account of 
schools, as the colored children between the ages of six and 
seventeen years, in the respective cities, bear to the whole 
number of children, white and colored, between the same ages, 
Acts sess. 1, 39th Cong. 222. 

This was followed at the same session of Congress by an 
act, entitled “an act donating certain lots in the city of Wash- 
ington for schools for colored children in the District of Col- 
umbia,” approved July 28th, 1866, which authorized and 
required the Commissioner of Public Buildings to convey 
certain described lots, in the city of Washington, which 
belonged to the United States, to the trustees for colored 
schools for the cities of Washington and Georgetown in said 
District, for the sole use of schools for colored children in 
that District; the said lots having been designated and set 
apart by the Secretary of the Interior to be used for colored 
schools; and the said lots whenever converted to any other 
use to revert to the United States. Acts sess. 1, 39th Cong. 
354. 

At its 42d session an act was passed, entitled “an act to 
amend an act entitled ‘An act governing the colored schools 
of the District of Columbia,’” approved March 3d, 1878, 
which fixes the number of the board of trustees of schools for 
colored children in the District of Columbia, their mode of 
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intment, their duties, etc., and authorizes the Governor 
th District to appoint a superintendent of schools for col- 
pir children, who is to receive a salary of twenty-five hun- 
dred dollars annually, for his services, etc., and directs the 
rtion of school money then due, or afterward to become 
i the board of trustees of colored schools from the cities 
ve hington and Georgetown, to be paid to the treasurer of 
of cord and not to the trustees, as provided in the act of 
July 23d, 1866. Acts sess. 3, 42d Cong. 260. sional 
This legislation of Congress continues in force, at the p : 
t time, as a legislative construction of the fourteenth 
a Rent and as a legislative declaration of what was 
thought i. be lawful, proper, and expedient under —e 
amendment, by the same body that proposed such amend- 
to the states for their approval and ratification. 
te very clearly of the opinion that the act of May 
dis so00, is constitutional, and that while it cI force 
pa children are not entitled to admission into a — 
mon schools which are provided for the education of the whi 
Te opinion, the court below erred in affirming the a 
of the court in special term; and the judgment woe 
with costs, and the cause remanded to the court below, with 
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directions to that court to overrule the judgment of the court 
in special term in overruling the demurrer to the petition for 
@ mandate. 


Osgorn, J.—I am inclined to think that the allegations jp 
the complaint are not sufficient to entitle the appellee toa man- 
date, and that the judgment of the court below ought to be 
reversed. But there is very much in the foregoing opinion 
in which I do not concur. 

If I desired to do s0, I could not, during the short time 
that I am to remain in my present position, proper!y and sat- 
isfactorily consider the questions discussed, and must there- 
fore content myself with this qualified dissent. 


On PETITION FOR A REHEARING. 


Buskirk, C. J.—The learned counsel for appellee has filed 
a very earnest, able, and elaborate brief in support of the 
petition for a rehearing. We have re-examined the questions 
involved and decided in the original opinion, and are entirely 
satisfied with the judgment rendered and the grounds upon 
which it was placed. 

The petition is overruled. 
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Tar Prortr, ex rel. Tureresa B. Kina, by Guardian, etc., Ap- 
pellant, v. Jonn Gavtacuer, Principal, etc., Respondent. 
(48 New York 438 (1883) 


Under the provisions of the Common School Act of 1864 (§ 1, tit. 10, chap. 
550, Laws of 1864) authorizing the establishment of separate schools for 
the education of the colored race, in cities and incorporated villages, the 
school authorities therein have power, when, in their opinion, the interests 
of education will be promoted thereby, to establish schools for the exclu- 
sive use of colored children; and when such schools are established and 
provided with equal facilities for education, they may exclude colored 
children from the schools provided for the whites (DANFORTH and 
Fincu, JJ ., dissenting). 

The same power is given to the board of education of the city of Brooklyn 
by the acts relating to the public schools of that city (Chap. 143, Laws of 
1850 ; § 1, tit. 16, chap. 863, Laws of 1873). (DanrortH and Fincn, JJ., 
dissenting.) 

The establishment of such separate schools for the exclusive use of the 
different races is not an abridgment of the “ privileges or immunities ” 
preserved by the fourteenth amendment of the Federal Constitution, nor is 
such a separation a denial of the equal protection of the laws given to 
every citizen by aid amendment. 

The said statutory provisions, therefore, were not abrogated by said amend- 
ment (DANFORTH and Finca, JJ., dissenting). 

It seems that the “‘ privileges and immunities” which are protected by 
said amendment are those only which belong to the citizen as a citizen of 
the United States ; those which are granted by a State to its citizens and 
which depend solely upon State laws for their origin and support are 
not within the constitutional inhibition, and may lawfully be denied to 
any class or race by the State at its will and discretion (DANFORTH and 
Fincu, JJ., dissenting). 

It seems, also, that as the privilege of receiving an education at the ex- 
pense of the State is created and conferred only by State laws, it may be 
granted or refused to any individual or class at the pleasure of the State 
(DANFORTH and Fincn, JJ., dissenting). 

Said statutory provisions were not repealed by the Civil Rights Act of 
1873 (Chap. 186, Laws of 1873), they do not deprive colored persons of 
the ‘full and equal enjoyment of any accommodation, advantage, facil- 
ity or privilege,” within the meaning of said act; nor do they discrimi- 
nate in any manner against them (DANFORTH and Fincu, JJ., dissenting). 

All that is required by said act, or by the constitutional amendment, if ap- 
plicable, is the privilege of obtaining an education under the same ad- 
vantages, and with equal facilities, as those enjoyed by any other 
individual. Equality, and not identity of rights and privileges, is what 
is guaranteed to the citizen (DANFORTH and FINCH, JJ., dissenting). 


40361 O—59—>pt. 437 
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Board of Education v: Tinnon (26 Kans. 1), Clark v. Board of Directors, et, 
. Iowa, 266), Smith v. Directors, etc. (40 id. 518), Dove v. Ind, Schog 
Dist. (Al id. 689), People, ex rel. Longress, vi Board of Education (iq) 
Nl, 808 ; 40 Am. Rep. 196), People v. Board of Hducation (18 Mich. 409), 
CO. R. RB. Co.v. Green (86 Penn. St. 421;.27 Am. Rep. 718), Decwir y, 
Benson (27 La. Ann. 1), Donnell v. State (48 Miss, 680 ; 12 Am. Rep. 875), 
Coger'v N. W. Union Packet Oo. (87 Iowa, 145), R. R. Co. v. Brown, 
(17 Wall. 446), Strauder v. W. Va. (100 U. 8. 308), distinguished. 


(Argued Jane 18, 1883 ; decided October 9, 1883.) 


Avrprat from order of the General Term of the City Oonrt 
of Brooklyn, which affirmed an order of Special Term denying 
a motion for a writ of mandamus requiring defendant, as prin. 
cipal of public school No. 5, in the city of Brooklyn, to admit 
the relator to said school. 

The material facts are stated in the opinion. 


F. W. Catlin for appellant. Defendant was the proper 
person against whom to ask fora mandamus. (77 N. Y. 503- 
507; Morse on Banking, 137; People v. Throop, 12 Wend; 
184; High’s Extraordinary Legal Remedies, 217, § 311.) The 
sition of the committees of *he board of education and ‘the 
principal of the school in exeluding relator‘on the ground af 
color was unauthorized. (Laws of 1850, chap. 143, § 6; 
Thompson v. Schermerhorn,. 6 N.Y..92; Birdsall. v. Clark, 
73 id. 73; People.v. Throop, 12.Wend. 184; People v. Board 
of Edweation, 18 Mich. 400; Ward v. Flood,,48 Cal. 36; 
17 Am. Rep. 405; Dallas v, Fosdick, 40. How. .Pr. 254; 
Cory v. Carter, 48. Ind. 327; 17 Am. Rep. 738.; Beaty x, 
Knowles, 4 Pet. 152; Wright.v.'’ Briggs, 2 Hill, TT; People 
v. Lambier, 5 Den: 9; Sharp. v. Spier, 4 Will, 76.) The pro- 
hibitions of the fonrteenth gtuendment are addressed to the 
States, and have the effect of invalidating any State law in 
conflict with them. (#2 parte Verginia,. 10 Otto, 339-346; 
Virginia v. Rives, id. 313-318; Weal v. Delaware, 13 id. 
370; Strauder v. W. Virginia, 10 id. 803, 809; Slaughter. 
Louse Vases, 16 Wall. 36; Board of: Education v. Tinnon, % 
Alb. L. J. 289; R. R. Co. v. Brown, 17 Wall. 446; - Board 
of Education v. Tinnon, 2 Kans. 1; 25 Alb: L. J. 289.) The 
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Civil Rights Act of this State, passed in 1873 (Chap. 186\, re- 

ed and annulled any law existing at the date of its passage, 
if any then existed, which authorized the exclusion of children 
from the public schools, or discrimination against them, solely 
on account of color. (Comm. on Written Laws, §§ 82, 192; 
Board of Education v. Tinnon, 26 Kans. 1; 25 Alb. L. J. 
988; Clark v. Board of Directors, 24 Iowa, 266; Smith v. 
Directors, 40 id. 518; Dove v. School District, 41 id. 689; 
People, ex rel.,v. Board of Education, 101 Ill. 308; People 
y. Board of Education, 18 Mich. 400; Cent. R. BR. Co. v. 
Green, 86 Penn. St. 421; Decuir v. Benson, 27 La. Amn. 1; 
Donnell v. State, 48 Miss. 680; Coger v. Un. Packet Co., 37 
Jowa, 145.) 


F. E. Dana for respondent. The granting of a writ of 
mandamus is in the discretion of the court to which the ap- 
plication is made. (Matter of Sage, 70 N. Y. 220; People, 
eaorel. Faile, v. Ferris, 76 id. 326; Matter of Gardner, 68 id. 
467; Ex parte Fleming, 4 Hill, 581; People v. Common 
Council, 78 N. Y.586; Van Rensselaer v. Sheriff, 1 Cow. 501; 
People v. Contracting Bd, 27 N.Y. 378.) It will issue only 
in a case of clear and not of doubtful right. (Matter of Gard- 
ner, 68 N.Y. 467; People v. Croton Aqueduct, 49 Barb. 259 ; 
Reeside v. Walker, 11 How: [U. 8.} 272; People v. Jitu’ 
14N. Y. 443; People v. Common Cowsicil, 78 id. 56.) Gen- 
erally it will not issue when the relator has a legal remedy by 
action for damages. (Matter of Gardner, 68 N. Y.' 467; 
People v. Sup’v’rs, 11 id. 563; People v. Mayor, 10 Wend. 
898; People v. Easton, 13 Abb.(N. 8.] 159; Robinson v. 
Chamberlain, 34 N. Y. 389; Howland-v, Eldridge, 43 id. 
457; OQngda C. P.v. People, 18 Wend. 79; People v. 
Leonard, '74 N. ¥. 443; People v. Common Council of Troy, 
78 id. 33.) This proceeding was improperly brought against 
the respondent, who was but a mere employe of the board of 
education of the city of Brooklyn. (Matter of Gardner, 68 N. 
Y. 467.) The board of education had the right to establish 
separate schools for colored children and to assign colored 
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children living contiguously thereto to attend them. (Laws of 


| 


1873, chap. 420; Laws of 1864, chap. 555, § 12; Laws of | 


1850, chap. 143, § 4; Laws of 1843, chap. 63 ; Laws of 1845, 
chap. 306 ; Tani of 1849, chap. 140; Laws of 1864, chap. 155, 
title 13, § 14; title 7, article 5, § 39 ; Gilmonr’s Code Public 


lnatruetin ,385.) Neither the Constitution nor the fourteenth | 


amendment affect the rights of the relator or apply to this cage, 
(Slaughter-House Cases, 16 Wall. 36; Hall v. DeCuir, 5 Otto, 
485; Missouri v. Lewis, 101 U. 8. 23; People v. Easton, 13 


Abb. [N. 8.] 159; State v. McCann, 21 Ohio, 198; Cory y, 
Carter, 17 Am. Rep. 738, 766; Acts seasion 1, 39 Cong. 222, July | 


23, 1866; Acts session 1, 39 Cong. 354, July 28, 1866; Act, 
session 3, 42 Cong. 260, March 3, 1873; Wood v. Flood, 17 
Am. Rep. 405; Dallas v. Fosdick, 40 How. 249; State y, 
Duffy, 8 Am. Rep. 713; Roome’s Law of Corporations, § 323; 
10 Federal Reporter, 730; Roberts v. City of Boston, 59 Mass. 
198; Bd of Edn. of Ottawa v. Turner, 25 Alb. L. J. 288) 
The act of 1873 (Chap. 186), known as the Civil. Rights Aet 
does not interfere with the- right of the board of education to 
establish colored schools and assign cqlored children thereto, 


(People, ex rel. Johnson, v. Welch, Sept., 1875, MSS. op.; | 


People v. Easton, 18 Abb. [N. 8.] 159.) 


Ruerr, Ch. J. The relator applied to the court below at a 
Special Term of the City Court of Brooklyn for a writ of man- 
damus against the respondent, then the principal of public 
school No. 5 of that city, after a refusal, to compel him to 


admit her to the privileges of a pupil at such school, which | 
application was denied. This appeal is brought from the affirm. | 


ance of such decision by the General Term of that-court. 
The relator is a colored female -about twelve years of age, 
residing in,publie school ‘district No. 5, of the city of Brooklyn, 
and would be“entitled to attend that school but for the regu. 
lations of its board of education. By such regulations, schools 
for the exclusive use of its colored population of equal grade 
and educational advantages with its other schools were estab- 
lished at convenient and accessible points, and the colored 
Stcxers — Vor. XLVILL. 56 
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bt | children residing in said city were duly assigned to the respect- 
8 of | ive schools provided for them. One of these schools, and 
845 | being that which the relator was assigned to attend,.was 
155 | located in the same school district in which she resided. 
rblic These schools have been presumably established and con- 
anth ducted for a period of yegrs, and their adaptation to the accom- 
cage, plishment of the most efficient purposes of education has been 
Ito | subjected to the test of actual experiment and trial without any 
, 13 claim being made but that the system adopted has contributed 
yy, | to the best. interests of both elasses. The relator, however, 
July | complains, not but that slie is receiving the highest educational 
Act, | advantages that the city is capable of giving her, but that she 
1, 17 isnot receiving those facilities at the precise place which would 
ey, bethe most gratifying to her feelings. 
323; The question broadly stated presented by this appeal is 
Nass, | whether the school authorities of that city have the right to 
288.) classify the pupils in such schools in the administration of their 
Act | authority to regulate the methods of education pursued therein, 
nto | orwhether the provisions of the Constitution of the United 
reto, States require that each person attending such school, shall, 
op.; without regard to sex, color or age, be awarded upon demand 
| the same privileges in the same places and under the same 
circumstances as those enjoyed by any other scholar therein. 


at 4 Such school authorities have determined, in the exercise of 
nan. | their discretion, that the interests of education may be best pro- 
rblic moted by the instruction of scholars of different races in sepa- 
n to rate schools ; and the question is now presented whether they 


hich | are deharred by the law of the land from adopting those methods 


firm. | Whichin their judgment are the wisest and most efficient to 
accomplish the purpose intended. 
age, Under our common school system its supervising authorities 
lyn, are necessarily invested with the exclusive right of determining 
egu- | all such questtons as pertain to the exercise of the discretionary 
1ools | powers conferred upon them, and the natural and legal pre- 
rade sumption in favor of the conscientious performance of official 
stab- duty requires us to assume, in the absence of any evidence to 


ored 
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the contrary, that the classification in question inures to the 
| 


educational advantage of the cémmunity. 

That our common school system should be administered to 
the best advantage, for all interests the most casual reflection as 
well as the uniform practice in educational institutions shows 
that. its school authorities should be vested with large discre. 


tionary power in arranging and classifying the various depart. | 
ments of public instruction, to adapt them to the diversified | 
capacity, disposition and needs of the numerous persons they | 


are required to govern and instruct, and any arbitrary interfer. 
ence with the exercise of such discretion, it is obvious, must be 
productive of injury to the cause of education. 

It would be unfortunate.if it should be found that any im. 
perative rule of law prevents those who are charged with the 
management of the common schools of the State, from adopt- 


ing such arrangements for instruction as their experience had | 


shown to be adapted to the highest educativnal interests of the 
people. Upon referring to the various statutes on the subject, 
we find that the regulations referred to are fully authorized 


by the laws of this State relating to the management and con- | 


trol of its public common schools. Section 1 of title 10 of 
chapter 555 of the Laws of 1864 specially provides for the 
establishment of separate schools for the education of the 
colored race, in all of the cities and villages of the State, 
wherever the school authorities of such city or village may 
deem it expedient to do so. The act containing this provision 
has been, since its enactment, frequently before the legislature 
for amendment, and the provision in question has apparently 
been frequently approved by them, and now remains unchanged, 
The system of authorizing the education of the two races sepa- 
rately has been for many years the settled policy of all de 
partments of the State government, and it is believed obtains 
very generally in the States of the Union. 

The common schools of Brooklyn are organized and con- 
ducted under a special act relating to that city, contained in 
chapter 143 of the Laws of 1850, which confers upon the 
beard of education of such. city “the entire charge and 


the | 


d to 
ag 
LOWS 


CIVIL RIGHTS—1959 2697 


direction of all its public schools,” and the right to “ make its 
own by-laws, keep a journal of its proceedings, define the duties 
of its officers and committees and prescribe such rules and 
regulations for instruction and discipline in the said public 
schools as are not inconsistent with the laws of the State.” 
Section 4 of this act reads as follows: ‘‘ The board of educa- 
tion shall have power to organize and establish schools for 
colored children, and such evening schools as it may from time 
to time deem expedient, and shall adopt the necessary rules for 
the government of thesame.” “No person shall be prohibited 
from attending the evening schools on account of age.” 

The powers conferred upon the board of education by this 
act were, by section 1, title 16, chapter 863 of the Laws of 
1873, made applicable to the reorganized department of public 
institutions for such city, created by said act. 

This law has, therefore, been in existence for over thirty 
years, and its operation and effect have hitherto been found 
unobjectionable and apparently satisfactory to all parties. It 
thereby appears that the board of education of Brooklyn pos- 
sesses full legislative authority, in the exercise of its discretion- 
ary powers, to maintain separate schools for the education of 
white and colored children in that city, and the consequent 
power to render effectual, by the exclusion of one class from 
the schools designed for the other, of the, discretion in regard 
to that subject which is conferred upon them by the statute. 
All of the powers necessary to accomplish the object which the 
legislature had in: view in authorizing separate places of educa- 
tion for individuals of different color must be intended to have 
been granted when the authority to establish such schools was 
conferred. 

The mere right of establishing such separate schools, stripped 
of the power of determining the persons who might or might 
not attend them, would be a barren power. productive of no 
beneficial result, and destructive of the effect of the legislation 
referred to. 

Neither is there any force in the claim made by the relator, 
that the act excluding her from common school No. 5 was 
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not the act of the board of edncation of Brooklyn. Such, 


claim is not made in the petition or affidavit upon which he | 
application is founded, and the case was heard upon the return | 


of the respondent, in which it was distinctly asserted that the 
exclusion of the petitioner from public school No. 5 was ef. 


fected in pursuance of the orders and instructions of the board | 


of education of the city of Brooklyn. This statement was not 


controverted by the petitioner, and for the purposes of this | 


appeal must be assumed to be true. 

Having seen that the action of the respondent under the 
authority of the board of education, in excluding the relator 
from the school for white children, was justified by the statute 
of this State, it remains only to inquire whether such statutes 
have been repealed by the legislature, or annulled by the para. 
mount authority of the Constitution of the United States, [t 
is claimed by the counsel for the relator that these statutes 
have been abrogated by the adoption of the fourteenth amend. 
ment to the Federal Constitution, which took effect in July, 
1868. The determination of this appeal depends mainly upon 


the etfect to be given to the provisions of this amendment. It | 


reads as follows: ‘All persons born or: naturalized in the 
United States, and subject to the jurisdiction thereof, are 
citizens of the United States, and of the State wherein they 
reside. No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United 
States, nor shall any State deprive any person of life, liberty 
or property without due process of law, nor deny to any 
person within its jurisdiction the equal protection of the laws.” 
On the 20th day of March, 1870, a further amendment to the 
Federal Constitution was adopted, which provided that “the 
right of citizens of the United States to vote shall not be de- 
nied or abridged by the United States, or by any State, on ac 
count of race, color or previous condition of servitude.” 

The argument of the appellant’s counsel is to the effect that 
the foyrteenth amendment, under the laws of this State, 
giving equal privileges in its common schools to every citizen, 
confers upon the relator not only the right of equal educa 
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tional facilities with white children, but that such education 
shall be furnished at the same time and place with that afforded 
to any other child, otherwise it is claimed that she is abridged 
of some “privilege or immunity” which of right belongs to 
her, or that she is denied the equal protection of the law. 

The history of this amendment is familiar to all, and for all 
of the purposes of this argument may be briefly summarized. 
At the time of its adoption the colored race had been recently 
emancipated from a condition of servitude and made citizens 
ofthe States. It was apprehended that in some, if not all, of the 
States of the Union, feelings of antipathy between the races 
would cause the dominant race, by unfriendly legislation, to 
abridge the rights of the other, and deny to them equal privi- 
leges and the protection of the laws. To guard the previously 
subject race from the effect of such discrimination, these pro- 
visions are made a part of the fundamental law of the land, 
and their rights were placed under the protection ef the Federal 
government. Their object has been defined by Mr. Justice 
Strona in Lx parte Virginia (100 U. S. 344), where it 
is said that “one great purpose of these amendments was to 
raise the colored race from that condition of inferiority and 
servitude, in which most of them had previously stood, into 
perfect equality of civel rights with all other persons within 
the jurisdiction of the States.” The same learned judge in 
Strauder v. West Virginia (100 U. S. 306), also says: 
“Tt was designed to assure to the colored race the enjoyment 
of all of the covel rights that, under the law, are enjoyed by 
white persons, and to give that race the protection of the gen- 
eral government, in that enjoyment, when it should be denied 
by the States.” 

It will be observed that the language of the amendment is 
peculiar in respect to the rights which the State is forbidden to 
abridge. Although the same section makes all persons born or 
naturalized in fhe United States, and subject to the jurisdiction 
thereof, citizens of the United States and of the State wherein 
they reside, yet, in speaking of the class of privileges and 
immunities which the State is forbidden to deny the citizen, 
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they are referred to as the privileges and immunities whiq, 
belong to them as citizens of the United States. It has beg, 
argued from this language that such rights and privileges x 
are granted to its citizens, and depend solely upon the laws of 
the State for their origin and support, are not within the cop, 
stitutional inhibition and may lawfully be denied to any clagg o 


| 


race by the States at their will and discretion. This constry. | 


tion is distinctly and plainly held in Zhe Slaughter- House Case, 
(16 Wall. 36), by the Supreme Court of the United States 
The doctrine of that case has not, to our knowledge, been 
retracted or questioned by any of its subsequent decisions, 

It would seem to be a plain deduction from the rule in tha 
case that the privilege of receiving an education at the expense 
of the State, being created and conferred solely by the laws of 
the State, and always subject to its discretionary regulation 
might be granted or refused to any individual or class at the 
pleasure of the State. This view of the question is also taken 
in State, ex rel. Garnes, v. McCann (21 Ohio St. 210), and Cory 
v- Carter (48 Ind. 337; 17 Am. Rep. 738). The judgment 
appealed from might, therefore, very well be affirmed upon 
the authority of these cases. 

But we are of the opinion that our decision can also be sus. 


tained upon another ground, and one which will be equally | 


satisfactory as affording a practical golution of the questions 
involved. It is believed that this provision will be given its 
full scope and effect when it is so construed as to secure to all 
citizens, wherever domiciled, equal protection under the laws 
and the enjoyment of those privileges which belong, as of 
right, to each individual citizen. This right, as affected by the 
questions in this case in its fullest sense, is the privilege of 
obtaining an education under the same advantages and with 
equal facilities for its acquisition with those enjoyed by any 
other individual. It is not believed that these provisions were 
intended “to regulate or interfere with the social standing or 
privileges of the citizen, or to have any other effect than to 
give to all, without respect to color, age or sex, the same legal 
rights and the uniform protection of the same laws. 


hi 
tio 
with 
the | 
orc 
coul 
tent 


Which 


| 
been 


E83 ag 
WS of 
> CON. 
ASS Or 


Strue. | 


Cases 
tates, 
been 
8. 
1 that 
pense 
Ws of 
ation 
t the 


taken | 


Cory 
ment 
upon 


C Bus- 


ually | 


stions 


n its | 


to all 
laws 
as of 


ry the | 


re of 
with 
y any 
were 
1g or 


an to 


legal 


CIVIL RIGHTS—1959 2701 


In the nature of things there must be many social distine- 
tions and privileges remaining unregulated by law and left 
within the control of ‘the individual citizens, as being beyond 
the reach of the legislative functions of government to organize 
orcontrol. The attempt to enforce social intimacy and inter- 
course between the races, by legal enactments, would probably 
tend only to embitter the prejudices, if any such there are, which 
exist between them, and produce an evil instead of a good 
result. (Roberts v. City of Boston; 5 Cush. 198.) 

As to whether such intercourse shall ever occur must event- 
ually depend upon the operation of natural laws and the merits 
of individuals, and can exist and be enjoyed only by the vol- 
untary consent of the persons between whom anch relations 
may arise, but this end can neither be accomplished nor pro- 
moted by laws which conflict with the general sentiment of 
the community upon whom they are designed to operate. 
When the government, therefore, has secured to each of its 
citizens equal rights before the law and eqnal opportunities 
for improvement and progress; it has accomplished the end for 
which it. is organized and performed all of the functions 
respecting social advantages with which it is endowed. 

The design of the common school system of this State is to 
instrnct the citizen, and where, for this purpose, they have 
placed within his reach equal means of acquiring an education 
with other persons, they have discharged their dnty to him and 
he has received all that he is entitled to ask of the government 
with respect to such privileges. The question as to how far 
he will avail himself of those advantages, or having done so, 
the use whi¢h he, will make of his acquirements, must necessarily 
be left to the action of. the individual. 

The claim which is now made, that any distinction made by 
law and founded upon difference of race or.color is prohibited 
by the Constitution, leads to startling results and is not be- 
lieved to be well féunded. While the occasion of the enact- 
ment of the constitutional amendments was such as we have 
referred to, its language émbraces and is addressed to all classes 
alike, and if susceptible of the construction attempted to be 
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placed upon it, must inhibit any enactment by the State whi, 
classifies the citizens and authorizes associations to be Sustained, | 


in whole or in part, by public bounty for the benefit of any | 


special class. (Zhe Slaughter-House Cases, supra.) When the 


large number of such institutions organized, not only in this 


but in other States of the Union, for the exclusive use and bene. | 


fit of the colored race, and which have effected much for jt; | 


improvement and advantage is considered, it is believed that no 
sincere friend of that people could desire to raise the questions 
involved in this appeal, or wish any other result than tha 


which should sustain them in the enjoyment of those instity. | 


tions specially organized for their benefit and advantage. 

It would seem to follow, asthe necessary result of the appel. 
lant’s contention, that the action of the legislatures of the vari. 
ous States providing schools, asylums, hospitals and benevolent 
institutions for the exclusive benefit of the colored as well as 
other races; must be deemed to be infractions of constitutional 
provisions and unlawful exercise, of legislative power. The 
literal application of its provisions as interpreted by him would 
prevent any classification of citizens for any purpose whatever 
under the laws of the State, and subvert all such associa. 
tions as are limited in their enjoyment to classes distinguished 
either by sex, race, nationality or creed. If the argument 
should be followed out to its legitimate conclusion, it would 


also forbid all classitication of the pupils in public schools | 


founded upon distinctions of sex, nationality or race, and 
which, it must be conceded, are essential to the most advants 
geous administration of educational facilities-in such schools, 
Seeing the force of these contentions the appellant concedes 
that discrimination may be exercised by the school authorities 
with respect to age, sex, intellectual acquirements and territo 
rial location, but he claims that this cannot, under the Consti- 
tution, be extended to distinctions founded upon difference in 
color or race. We think the concession fatal to his argu- 
ment. 

The language of the amendment is broad, and prohibits 
every discrimination between citizens as to those rights which 
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are placed under its protection. If the right, therefore, of 
school authorities to discriminate, in the exercise.of their dis- 
cretion, a8 to the methods of education to be pursued with 
different classes of pupils be conceded, how can it be argued 
that they have not the power, in the best interests of education, 
to cause different races and nationalities, whose requirements 
are manifestly different, to be educated in separate places. We 
eaunot see why the establishment of separate institutions for 
the education and benefit of different races should be held any 
more to imply the inferiority of one race than that of the 
other, and no ground for such an implication exists in the act 
of discrimination itself. If it could be shown that the accom- 
modattons afforded to one race were inferior to those enjoyed 
by another, some advance might be made in the argument, but 
until that is established, no basis is laid for a claim that the 
privileges of the respective races are not equal. Institutions 
of this kind are founded every day in the different States un- 
der the law for the exclusive benefit of particular races and 
classes of citizens, and are generally regarded as favors to the 
races designated instead of marks of inferiority. 

A natural distinction exists between these races which was 
not created neither can it be abrogated by law, and legislation 
which recognizes this distinction and provides for the peculiar 
wants or conditions of the particular race can in no just sense 
be called a discrimination against such race or an abridgment 
of its civil rights. The implication that the Congress of 1864, 
and the State legislature of the same year, sitting during the 
very throes of our civil war, who were respectively the authors 
of legislation providing for the separate education of the two 
races, were thereby guilty of unfriendly discrimination against 
the colored race, will be received with surprise by most people 
and with conviction by none. Recent movements on the part 
of the colored people of the south, through their most intelli- 
gent leaders, to secure Federal sanction to the separation of 
the two races, so far as the same is compatible with their joint 
occupation of the same geographical territory, afford strong 
evidence of the wishes and opinions of that people as to the 
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methods which in their judgments will conduce most bene. 


ficially to their- welfare and improvement. 

This appeal has been argued by the appellant upon the 
assumption that the colored children have been excluded 
from something to which white children are admitted. This 


assumption is, we think, erroneous. The case shows that they | 
have been afforded in all respects the same rights and the | 


same advantages that have been awarded to the whites, and 
there is no more foundation for the claim that they haye 
been excluded from the public schools of Brooklyn than 
there is for a claim that the pupils of one district, who are con. 
fined in their attendance to the district in which they reside, 
are excluded from its schools, or that the female pupils are 
excluded from equal privileges, because of their exclusion from 
male schools, on account of the regulations which require the 
separate education of the two sexes. 

The right of the individual, as affected by the question 
in hand, is to secure equal advantages in obtaining an educa 
tion at the public expense, and where that privilege is afforded 
him by the school authorities, he cannot justly claim that his 
educational privileges have been abridged, although such 
privileges are not accorded’ him at the precise place where he 
most desires to receive them. Jt was quite pertinently said by 
the court in Cory v. Carter (48 Ind. 363 ; 17 Am. Rep. 738): 


“In our opinion, there would be as much lawful reason for | 


complaint by one scholar in the same school that he could not 
occupy the seat of another scholar therein at the same time the 
latter occupied it, or by scholars in the different classes in the 
same school that they were not all put in the same class, or by 
the scholars in the different schools that they were not all 
placed in one class, as there is that white and black children 
are placed in distinct classes and taught separately or in sepa- 
rate schools.” 

The fact that by this system of classification one person is 
required to go further to reach his place of instruction than he 
otherwise would is a mere incident to any classification of the 
pupils in the public schools of a large city, and affords no sub- 
stantial ground of complaint. 
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It is quite impracticable for the authorities to take into 
secount and provide for the gratification of the taste, or even. 
the convenience of the individual citizen in respect to the place 
orconditions under which he shall receive an education. In the 
natnre of things one pupil must always travel further to reach 
afixed place of instruction than another, and so too the resi- 
dent of one district ie frequently required to go further 
to reach the school established in his own district than a school 
in an adjoining district, but these are inconveniences incident 
to any system, and cannot be avoided. It is only when he can 
show that he is deprived of some substantial right which 
is aceorded to other citizens and denied to him that he can suc- 
cessfully claim that his legal rights have been invaded, 

The highest authority for the interpretation of this amend- 
ment. is afforded by the action of those sessions of. Congress 
which not only immediately preceded, but were also contem- 
poraneous with, the adoption of the amendment in question. 

Exclusive schools for the education of the colored: race were 
originally established in the District of Columbia, by Congress 
in 1862, since which time that body has, by repeated amend- 
ments to the original act, sanctioned and approved not only 
the constitutionality of such legislation, but also the policy of 
such a system of education. (Chap. 151, Laws of Congress 
1862; chap. §3, same 1863 ; chap. 156, same 1864; chap. 217, 
same 1866; chap. 308, same 1873.) The following-provision, 
which constitutes section 16 of chapter 156 of the Laws of 
1864, is specially significant: “That any white resident of said 
county shall be privileged te place his or her child, or ward, at 
any one of the schools provided for the education of white 
children in said county, he or she may think proper to select, 
with the consent of the trustees of both districts, and any 
colored resident shall have the same rights with respect to 
colored schools.” As far as we have been able to discover, this 
provision still remains in force, and is the law of the District 
of Columbia. 

The thirty-ninth Congress, which originated and adopted the 
amendment in question, not only made appropriations and 
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assigned funds for the support of schools in the Distrin 
of Columbia, established for the education of colored pupik 
exclusively (Chap. 217, Laws of U.S., passed July 23, 1866) 
but they also appropriated moneys for the support of an inst). 


tution established therein for the exclusive benefit of destitute 


colored women and children. 


If regard be had to that established rule for the construction | 


of statutes and constitutional enactments which require courts, 
in giving them effect, to regard the intent of the law-making 
power, it is difficult to see why the considerations suggested ar 
not controlling upon the question under discussion. 


The question here presented has also been the subject of | 


much discussion and consideration in the courts of the various 
States of the Union, and it is believed has been, when directly 
adjudicated upon, uniformly determined’in favor of the propo. 
sition that the separate education of the white and colored 
races is no abridgment of the rights of either. 

As early as 1849 the subject, under circumstances precisely 
similar to those existing in this case, was considered by the 
Supreme Court of Massachusetts in the case of Foberis y. 
City of Boston (5 Cush. 198), and the court, Chief Justice 
Suaw writing, say: “ Conceding, therefore, in the fullest man. 
ner, that colored persons, the descendants of Africans, are enti- 
tled by law in this Commonwealth to equal rights, constitutional 
and political, civil and social, the question then arises whether 
the regulation in question which provides-separate schools for 
colored children is a violation of any of their rights.” And 
they there held that it was not, and they further say: “The 
law has vested the power in the committee to regulate the sys 
tem of distribution and classification, and where this power is 
reasonably exercised, without being abused or perverted by 
colorable pretenses, the decision of the committee must be 
deemed conclusive. The committee, apparently upon great 
deliberation, have come to the conclusion that the good of both 
classes of schools will be best promoted by maintaining the sep- 
arate primary schools-for colored and for white children, and 
we can perceive no ground to doubt that this is the honest re 
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sult of their experience and judgment.” The Supreme Court 
of Ohio, in the case of State, en rel. Garnes, y. McCann (supra), 
had before them the effect of the constitutional amendment in a 
case precisely similar to the one at bar, and held by the unani- 
mons opinion of all of the members of that court, that the estab- 
lishment of separate schools for the education of colored chil- 
dren, and their exclusion from the schools designed for whites 
alone did not constitute a violation of the rights of colored per- 
sons under the Oonstitution. 

The following cases arising in different States may-be referred 
to as supporting the same doctrine: Cory v. Carter (48 Ind. 
307; 17 Am. Rep. 738); People, ew- rel. Dietz, v. Easton (13 
Abb. Pr. [N. 8.] 159) ; Ward v. Flood (17 Am. Rep. 405) ; Dal- 
las v. Foedick (40 How. 249) ; State, ew rel. Stoutmeyer, v. Duffy 
(8 Am. Rep. 713). These cases show quite a uniform eurrent of 
authority in favor of that interpretation of the constitutional 
amendment which we have given toit. We have given careful 

amination to the various cases cited by the appellant’s counsel 
in support of his argument, and are of the opinion that none of 
them conflict with the conclusions at which we have arrived. 
The following cases cited by him arose under statutes which 
vither expressly forbid or did not authorize the school authorities 
to separate the races and assign them to different places for in- 
struction: Board of Education v. Tinnon (26 Kans. 1); Clark 
v. Board of Directors, eto. (24.lowa, 266); Smith v. Directors, 
ete. (40 id. 518); Dove v. Ind. School Dist. (41 id. 689) ; People, 
ex rel. Longress, v. Board of Education (101 Ill. 308 ; 40 Am. 
Rep. 196); People v. Board of Education (18 Mich. 400). 

The following cases also cited by the appellant are distin- 
guishable from this as arising wnder the laws of the several 
States or districts where rendered, which absolutely prohibited 
the particular act complained of. They did not involve the 
construction of the constitutional amendments, or the rights of 
colored persons arising thereunder. Central Railroad Co. v. 
Green (86 Penn, St. 421; 27 Am. Rep. 718) ; Decuir v. Benson 
(27 La. Ann. 1); Donnell v. State (48 Miss. 680 ; 12 Am. Rep. 
375); Coger v. V. W. Union Packet Co. (37 Iowa, 145). 
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In the case of Railroad Co. v. Brown (17 Wall. 446), the 
question arose under a statute which forbid a railroad company 
from excluding any person “ from the cars on account of color 
The court construed the act according to their understandip 
of the intent of Congress in passing the statute, and held tha 
colored people could not be excluded from any car on account 
of their color. The case of Strauder v. West Virginia (19 
U. 8. 303) is strongly pressed upon our attention ag ap 
authority by the appellant. We do hot consider it to be g0, 
In that case a colored man was placed upon trial for murder, 
under the laws of a State which excluded colored persons, how. 
ever competent, from serving as jurots in its courts. It was 
held that this law discriminated against the colored race, and 
deprived them of the right of being tried before a jury com. 
posed in part at least of persons of their own race, and which 
right was enjoyed by their white fellow citizens. It was 
rightly held that this statute denied them the equal protection 
of the law, and was a violation of the constitutional amendment, 
We can see no analogy: between these cases. 

Having thus attempted to show that principle and authority 
both concur in the conclusions which we have reached, in re 
gard to the questions presented on this appeal, it only remains 
to refer to one or two other suggestions bearing less directly 
upon the questions presented, which have been made for onr 
consideration. 

The argument of the appellant’s counsel, which is founded 


upon that clause of the constitutional amendment granting to | 
every citizen the equal protection of the law, must fall with | 


his main argument as being founded upon the unwarranted 
assumption that this protection has been denied to the relator 
in this case. Equality and not identity of privileges and rights 


is what is guarariteed to the citizen, and this we have seen the | 


relator enjoy. So also the claim made that the laws of this 
State authorizing the establishment of colored schools were re. 
pealed by the Civil Rights Act (Chap. 186, Laws of 1873) is not 
well founded. It is not pretended that there has ever been 
any express repeal of these laws by the act in question, but it 
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is claimed that such school laws containing discrimination. 
against the colored’race are impliedly repealed by its enactment. 

We are thus invited to hold the school-laws repealed by im- 
plication, a method. frequently condemned, and never favored 

the courts. 

Tt is difficult to see how there is any inconsistency even 
between these several laws. The act of 1873 provides that col- 
ored persons shall have “full and equal enjoyment of any accom- 
modation, advantage, facility or privilege furnished” by the 
school authorities to other citizens. ’ By another section the use 
of any term in a statute which discriminates against persons of 
color is repealed and annulled. This statute-provides only for 
equal facilities and advantages for the colored race, and these 
we have seen the relator under the general school laws of the 
State enjoys. It also condemns the use of any term in a 
statute which discriminates against colored people. We have 
attempted to show that the establishment of separate insti- 
tutions for their education and support was not a discrimina- 
tion against them. 

It will be observed that the statutes nowhere require the 
school-authorities to establish separate schools for the exclusive 
use of the two races, but they leave that subject to the dis- 
cretion of such authorities. 

Suppose actnal experience had demonstrated that on account 
of the discomforts and annoyances to which a minority are 
ever subjected on account of race prejudices, the joint edu- 
cation of the two races was detrimental to the interests of 
one of them, or the wishes of the colored race in favor of 
separaté places of education had been conclusively expressed, 
would it not be a just and reasonable exercise of the discretion 
of the school authorities to establish separate schools in such 
places? and could it in any sense be said, in case that was done, 
that either race was discriminated against by such exercise of 
discretion? We think not. It is undoubtedly true that in 
many localities in this State the school authorities have not 
availed themselves of their authority to cause separate places 
of education to be established for the respective races. And 
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in those places the joint education of the races has been carrie 
on. This fact seems to show that this question may safely 
and fairly be left to their discretion, and in time, where tha 
course may be deemed best, it will be voluntarily adopted by 
such authorities. Certainly this court cannot determine, ag q 
question of law, that there are not localities in the State jp 
which, under the peculiar animosities affecting that locality 


| 
| 


the establishment of separate schools for the education of the | 
colored race may not be the wisest and most beneficent exer. | 


cise of discretion in their favor. The statutes of the State | 


have left that question entirely to the school authorities, and 
we think have wisely done so. We cannot review the exer. 
cise by them of that discretion in any particular instance and 
determine that they have mistakenly or imprudently dis 
charged the duty which the law has cast upon them. 


Tt is not discrimination between the two races whicn is pro. | 


hibited by law, but discrimination against the interests of the 
colored race. We cannot conceive it to be possible that it can 
be successfully maintained that in the establishment of schools, 


asylums, hospitals and charitable institutions for the exclusive | 


enjoyment of particular races or classes, that the founder | 


thereof are justly subject to the imputation of unfriendly con. 
duct toward the class for whom such institutions are designed. 

The same legislature which enacted the so-called Civil Rights 
Bill also reinvested the school authorities of Brooklyn with 
the power conferred by the previously existing statutes relat- 
ing to the establishment of colored schools in that city, and it 
can hardly be implied that they intended by this act to repeal 
statutes which were immediately thereafter referred to by 
them as still existing laws. 

We have thus, without considering the question as to whether 
the right to the writ of mandamus might not have been within 
the discretion of the court of original jurisdiction, and there- 
fore’unappealable, and the further question as to whether the 
respondent was the proper person to whom it should be ad- 
dressed, arrived at the conclusion upon the merits, that the 
order should be affirmed. 
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Tied | Dawrorts, J. (dissenting). I cannot concur in sustaining 
safely | the judgment appealed from. In my opinion the relator 
that | brings her case within the spirit, the intention and the mean- 
d by ing of the fourteenth amendment of the Constitution of the 
4a United States, as she also does within the letter of chapter 186 
tein | of the Laws of this State, enacted in 1873, entitled “An act 


cality |, provide for the protection of citizens in their civil and 
f the ublic rights.” It seems to be settled by repeated decisions 
€xer- | of the Federal courts that the object of the amendment was 
State not only to give citizenship to colored persons, but by prevent- 
aud ing legislation against them distinetly as colored, or on the 
i! ground of color, secure exemption against any discrimination 
and | which either implies legal inferiority in civil society or lessens 
dip the security of their rights, and which, if permitted, would, 
in the end, subject them while citizens to the degrading condi- 
_ = | tion of an enslaved race. (Strauder v. West Virginia, 100 U. 
the 


S. 303; County of San Mateo v. Southern Pacific R. Co., 
bean | 43 Federal Reporter, 722; Ex parte Virginia, 100 U.S. 339; 


ole Neal v. Delaware, 103 id. 370; Verginia v. Rives, 100 id. 
me 318; United States v. Heese, 92 id. 214.) This amendment 
nders became part of the fundamental law in the year 1868, and the 
oe statute of this State (supra) was passed to carry that object 
gned. into effect. The first (fourteenth arnendment) declares that 
” “no State shall make or enforce any law which shall abridge the 
wit 


privileges or immunities of citizens of the United States, 
relat. * * * nor deny to any person within its jurisdiction 
nd it | the equal protection of the laws.” And it can make no differ- 
epeal ence in its application whether the regulatioix which produces 


0 by that effect is embodied in a law coming directly from the 
legislature, or is found in an ordinance, or rule, or direction 
other emanating from an officer whose authority to act at all in the 
ithin matter is derived from the legislature. (Ha parte Virginia, 
here- | supra; Neal v. Delaware, supra.) 
"the The statute, however, with more detail and directness, so far 
; in as the case in hand is concerned, declares (§ 3) that discrimina- 
; the 


tion against any citizen on account of color, by the use of the 
word “white,” or any other term in any law, statute, ordi- 








2712 CIVIL RIGHTS—1959 


nance or regulation then existing in this State, shall be a, 
nulled, and secured immunity to him in the future by pro. 
viding that no citizen should, “by reason of race, color o 
previous condition of servitude, be excepted or excluded froy 
the full and equal enjoyment of any accommodation, adyay, 
tage, facility or privilege furnished by,” among others, * * + 


“trustees, commissioners, superintendents, teachers and other | 
officers of common schools and public institutions of lear. 
ing.” It is unnecessary to spend time in discussing the effeet | 
of the amendment as determined by any distinction between | 


citizens of the United States and citizens of the States, o 
their civil rights in those two characters. For, so far as the 
relator is interested in the present* question as a citizen of 
the State, and within its limits, she may rely on this law of 
the State. (Supra.) By it the doctrine under which the 
African race was réyarded as of a rank or condition inferior 
to that of the white was abolished, and we are to see whether 
the action of the respondent was in violation of the law by 
which this change. was brought about. 


It is conceded that the appellant was forbidden to ente | 


school No. 5 because of her color, and she was directed | 
to go to school No. 1, because it was a “colored school. | 


The inquiry, then, was as to the color of the proposed pupil, 
and the action of the respondent was determined solely by it. 
I am unable tp see why this regulation does not stand upon 
“a word or term,” which, by the very language of the act 


cited, was forbidden to be used as the means of discrimina. | 


tion. It is as if the respondent had said “ white children only 
ean attend this school; you are not white.” Was not the 
relator “excepted or excluded” from the accommodation or 
privilege afforded by that school by reason only of her “race 
or color” ¢ Clearly she was. It is argued by the respondent, 
however, that this does not constitute a discrimination against 
the relator, because the colored school would, “to the best of 
his judgment, information and belief, afford to the relator” 
every accommodation and facility for learning which she could 
obtain at the one from which she was excluded. 
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[ find no support for this in the law. It is not provided 
that the colored pupil shall have furnished to her equal or 
similar accommodations as the white pupil, but that she shall 
pot-be excluded from any accommodation, advantage, facility 
or privilege furnished by the officers of common schools ; she 
shall, therefore, have the same, and be denied those schools for 
no reason save such as would exclude the children of another 
race. In other words, difference of color of skin, or variety 
of race shall, as to the accommodations or privileges spoken of 
in the statute, be deemed not to exist, at least, that the school 
officer in his official capacity shall be so ignorant of their ex- 
istence as to take no notice of either, and when he does, and, 
therefore, excludes from any school a person who, except for 
such color or race, would be received therein, the discrimina- 
tion is against that person; the door is shut ‘against her, and 
that is proscription. In Ex parte Pirginia (100 U. §. 
$39) and Strauder v. West Virginia (id. 303) it is in substance 
said that one great purpose of the then recent amendments to 
the Constitution was to remove the colored race from a con- 
dition of inferiority and servitude into perfect equality of civil 
rights with all other persons within the jurisdiction of the 
States; that they were intended to take away all possibility of 
oppression by law because of race or color, and amounted to a 
declaration that the law should be the same for the black as for 
the white. Our own statute is more specific, but both were 
designed to release that racé from any disability or restraint to 
which the other was not subjected, and make their rights and 
responsibilities the same. One cannot, on account of color, be 
excépted from jury lists (Ha parte Virginia, supra ; Strauder 
v. West Virginia, supra), and a statute which effects that is 
said to put “a brand upon him, and create a discrimination 
against him, which is forbidden.” Strauder’s Case (supra), 
Railroad Co. v. Brown (17 Wall. [U. 8.] 445) was under a 
law of Congress giving- privileges to a railroad company, ac- 
companied with a provision “that no person shall be excluded 
from the cars on account of color.” The company provided 
two cars, but set apart one for colored persons and the 
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other for white, and such was the arrangement that on the 


down and up trips their places were reversed. The cars, there. | 


fore, were alike comfortable, and in turn appropriated to the 
two races, but separately. A colored woman being excluded 
from one, and sent against her will to that assigned to her race, 


brought suit against the company, and succeeded, the copy | 


holding that the regulation separating the colored from the 
white passengers was illegal, and in answer to the defendant’; 
claim that so far from excluding this class of persons from the 
cars they had provided accommodations for them, said “ this 
is an ingenious attempt to evade acompliance with the obvion 


meaning of the requirement,” which was not merely that col. | 


ored people should be allowed to ride, but that in the use of 
the cars there should be no discrimination because of thei 
color. 


The principle of these decisions applies here. In one cage, | 


as in the other, is discrimination on account of color. The 
fatal defect is in the fact of discrimination and its cause. To 


this effect is Central R. RB. of N. J. v. Green (86 Penn, 


St.421; 27 Am. Rep. 718); and more in point, Board of | 


Education v. Tinnon (26 Kans. 1) and J ople, ex rd. 
Longress, v. Board of Education (101 Ill. 308; 40 Am. Rep, 
196). 

The respondent has referred to a number of cases as holding 
a different doctrine: People, ex rel. Dietz,v. Easton (13 Abb, 
Pr. [N. S.] 159); Dallas v. Fosdick (40 How. Pr. 249), and 
some from other States. They have been examined, but found 
insufficient, upon the facts and statutes before us, to sustain 
the doctrine contended for by hin. /eople, ex rel. Dietz, v. 
Easton and Dallas v. Fosdiek (supra) were both decided be. 
fore the passage of the Civil Rights Act of 1873 (supra). The 
first was at Special Term and the latter at General Term bya 
divided court, one judge dissenting and another taking no 
part. The last decision being put upon a law relating to the 
city of Buffalo, which imperatively required separate schools 
for black children to be provided and their attendance lim- 
ited thereto. By that law (1853, chap. 230), the public 
schools of Buffalo were free only to “white children” 
(Title 6, § 5). The other (People, ex rel. Dietz, v. Easton) 
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arose in the city of Albany. The whole city was one school 
district. There was no school, therefore, with which any child 
had any special connection, and the board of education exer- 
vised over the relator in that case the same jurisdiction which 
determined the location of other scholars, and upon this ground 
the claim of the relator to be sent to the school nearest his resi- 
dence was denied. The question of color came incidentally 
before the court, and the effect of the fourteenth amendment 
was discussed, but not necessarily, nor does the decision turn 
upon it. J?oberts v. City of Boston (5 Cush. 198) was de- 
cided in 1849, before the adoption of the fourteenth amendment, 
and does uphold to the furthest extent the right of a muni- 
cipality to compel the education of colored children in schools 
apart from white children ; but those schools have been discon- 
tinued under the operation of a law passed by that Common- 
wealth in 1855, which provided that in determining the quali- 
fications of scholars to be admitted into any public school or 
any district school, “no distinction shall be made on account of 
the race, color or religious opinions of the applicant or scholar.” 

If the respondent is right, then with equal plausibility it 
might be said that the city of Brooklyn could provide parks, 
streets and sidewalks exclusively for persons of color, or, if 
elected, as they may be, to sit in its council chamber, prescribe 
absolutely what seats they shall occupy, or its courts assign to 
the jurymen of that race, boxes separate from others, denying 
them access to other streets, parks, sidewalks and seats. It 
would not answer in either case to say all these things are equal 
or even better in degree than those. This would still be dis- 
crimination against the race, and so with the school, the main 
business of which is to prepare a youth for his future duties as 
a citizen in his various relations toward the State, the per- 
formance of obligations due to other citizens, and possibly 
even forbearance and conduct toward opposing races. 

The State gathers to its treasury the money of the tax payer 
without inquiry as to his color ; — with like indifference accepts 
his vote, and subjects him to its laws, and in return, among 
other privileges, provides an opportunity for education. This 
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being conceded, the manner of adjusting it is evidently ti, 

one prescribed by the State itself — schools free to all children | 
therefore.to children of both races, upon conditions applicabj, 
to each alike. No other can be relied upon. The applicatig, 
of the rule contended for by the respondent would vary a 
cording to the conceit or bias of the school board, and the esti. 
mate they might put upon the relative positions of the tw) 
races ; the needs of the colored pupil and required capacity of 
her teacher. There is also the general law of the State declay. 
ing all common schools (and that in question is one of them) 


free to all persons over five and under twenty-one years of age, 


residing in the district (Act of 1851, chap. 151, § 1; act of 
1864, chap. 555, title 7, art. 5, § 39), and these schools wer 
necessarily open to colored as well as white children. Iti 


contended, however, by the respondent that the statute lag , 


cited (Title 10, §§ 1, 2), and the statute of 1850 (Chap. 143 
§ 4) gave to the board of education power to establish separate 
schools for colored children. Conceding that to be so, it does 


not follow that they should or can be excluded from other, | 


Different language would naturally be employed to expres 
such @ purpose. 

The first act, that of 1864 (supra, art. 5, § 39), provide 
that “Common schools in the several school districts of this 
State shall be free to all persons over five and under twenty. 
one years of age, residing in the district,” but section 40 de 
clares that if a school district include a portion of an Indian 
reservation whereon a school for Indian children has bee 
established by the superintendent of public instruction, and i 
taught, the school of the district is not free to Indian children 
resident in the district, or on the reservation, nor shall they be 
admitted to such school except by the permission of the super. 
intendent.” It is apparent, first, that the education of all 
children within the ages named is intended to be provided for; 
second, that separate schools may be established for Indians and 
separate schools for cglored children; and third, I think it clear 
from the different phraseology used by the legislature in refer. 
ence to these races that a colored child might attend either 
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glored school or white school at his election. In regard to 
him there are no words of prohibition as in the case of the 
Indian, and, except for those words of prohibition, it was the 
evident understanding of the legislature, an Indian could attend 
either. The white school remained free to the colored pupil, 
but was closed against the Indian, except by permission of the 
superintendent of public instruction. 

And so with the legislation under review by the Supreme 
Court in Dallas v. Fosdick (supra). The language in terms 
excludes colored children. Such language is not to be found 
within the limits of the statutes relating to Brooklyn. But we 
have now the act of 1873 (Chap. 186 already cited), which per- 
mits no doubt as to the present absolute right of each child not 
disqualified by some mental or moral defect, to attend the 
common school established in the district where he resides. 
Previous limitation on account of color, if any existed, neces- 
sarily ceased with the enactment of this act (1873, supra). Nor 
did the subsequent statute of June, 1873 (Chap. 863), amend- 
ing the charter of Brooklyn, or the act (Chap. 420) of the same 
year, relating to the board of education, have the effect to 
repeal as to that city the Civil Rights Act already cited (Chap. 
186, Laws of 1873). An express repeal is not pretended, and 
there is nothing in the act from which a repeal can be implied. 
The two acts have different objects; the first (that of April, 
1873, supra) is defined by its title and was aimed at the pro- 
tection of the citizen, while the other (that of June, chaps. 420, 
803) as part of the general charter of the city, created a 
department of public instruction, to be under the control of a 
board of education, to which it declares “all the provisions of 
law relating to the present board of edncation shall apply,” 
and if I am right in the foregoing discussion, then among 
others, the provisions of the act just. before passed (Chap. 186). 

It is not long since the inferiority of the colored man was 
received by a great majority of the white race as a general 
edict of nature, and upon it as a fundamental principle laws 
were passed, and regulations, usage and custom founded. In 
deference to it, and the general sentiment of antipathy to the 
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negro race, “colored schools” were authorized by the statuty 
referred to, and then certain schools before free to all won | 
open only to the white citizen. By the act of 1873 (Chap. 18¢) | 
the “word or term” which was thought to permit: this diseriy, 
ination was annulled, and thenceforward it became impossibly 
Neither the wisdom nor justice of this course of legislation j, 
now in question, nor are we to inquire whether co-education of 
the races is desirable, or more or less likely than the separate 
system to promote the welfare of either, but it cannot, I think 
be doubted that the latter, when enforced by law against th 
wish of the colored race, is directly calculated to keep alive th 
prejudice against color from which sprung many of the evij 
for the suppression of which the fourteenth amendment apj 
our own civil rights statute were enacted. 

We find, however, in the opinion of the learned judge why , 
disposed otf this case at Special Term, a suggestion that the dig 
crimination was in favor of the colored child. That question 
may well be left to the child itself. The statute should not by 
construed as prohibiting such intercourse or association. Fo 
any regulation by which the black is kept in a state of sem 
ration is in fact one of exclusion and reflects the sentiment by 


which the white assumed to be the superior race, a discrimim. | 


tion against which the law is now directly aimed. In regan 
to schools the question can arise but seldom. In most of the 
counties and cities of this State no provision is made for the 
separate education of colored children. In a few counties, and | 
in the city of New York as well as Brooklyn, such accommo. | 
dations are provided. But when they are not confined to thos 
schools and excluded from others, the attendance at them ha 
steadily decreased, as we learn from the reports of the board of 
education of the city of New York, made under the direction 
of the legislature (Laws of 1851, chap. 386, § 3, subd. 10), and 
that this diminished attendance is due to the fact that all its 
public schools are now open to pupils without distinction of 
race or color, and “that many parents and guardians of colored 
children have, therefore, availed themselves of the privilege in 
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atts he matter of selection of schools.” (See reports of 1881 and 
Wer | 1882.) 
- 186); From the report of 1880, made by the board of education of 
crim. the city of Buffalo, we find the same condition exists in that 
sible | ity, Colored children now attend the other schools with such 
ion is} ynanimity that the superintendent recommends, that by legisla- 
lonof tive interference, the compulsory part of the law be repealed 
arate and the city no longer required to provide separate schools for 
think, ¢hildren who cannot be compelled to resort to them. 
it the’ Jn the case before us the city is under no obligation to main- 
© the | tgin a separate echool for children of color. But the objection 
evils is not to its existence; the objection is that the relator is com- 
it and pelled to attend it because of her color, and so is excluded 
from schools to which children of another race are permitted 
> Who ; to resort. ‘The exaction is, therefore, unequal, and is, I think, 
dis | jy violation of the law which gives to all children, within the 
estion | geveral districts, an equal right, in like cases and under like cir- 
‘ot be | eumstances, to go to those schools for education. I am, there- 
For | fore, led to the conclusion that the relator, on account of her 
sep | golor, has been prevented, by a public officer and by ordinance 
nt by or regulation, from enjoying an accommodation or privilege to 
min: | which, as a citizen of this State, she is entitled. In such a case 
egal | the court has no discretion to exercise, for the writ of man- 
f the | damue affords the only adequate remedy, and it should have 
tthe} been granted. (People, ex rel. Gaslight Co., v. Common 
5 0d Council of Syracuse, 78 N. Y. 56.) 
mmo | The orders of the Special and General Terms should, there- 
those fore, be reversed, and a writ issued, pursuant to the prayer of 
nha | the petitioner. 
dof = Rapatto, Mricer and Farr, 3J., concur with Ruorr, Ch. J., 
ction  Fion, J., concurs with Danrorrns, J.; ANDREws, J., absent. 
,and = Orders affirmed. 
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[This case was pending until the January Term, 1885, upon a peti. 


tion for an extension of the opinion; hence, its publication with ty 
opinions of that term.] 


CasE 8—PETITION EQUITY—May 27, 1884. 


Dawson v. Lee. 
Lee v. Hill. 


(83 Kentucky 49 (1885) 


APPEALS FROM BULLITT CIRCUIT COURT. 


1, ConsTITUTIONAL LAw—DISCRIMINATION AGAINST NEGROES—Tayy. 


T10N.—All legislation which discriminates against any particul 
race or class of persons is in violation of the Constitution of the 
United States. Therefore, State taxation for purposes of educ, 
tion should be provided for by general laws, applicable to aj 
classes and races alike, all the children of the State being entitle 
to an equal share,of the proceeds of the “Common School Fund,” 
and gf all State taxation for purposes of education. 

An act, entitled “An act to establish a uniform system of common 
schools for the colored children of this Commonwealth,” approved 
February 23, 1874, is unconstitutional, because, by implication, it 
excludes the negro children of the State from any share of the 
proceeds of the “Common School Fund” sect apart by the Con. 
stitution, as well as from the annual tax levied on the property 
of white persons for school purpuses. 


2. SURETIES—SIGNING OF NAME BY AGENT.—Where the name of a 


person is signed as surety by an agent, he is not bound thereby 
unless the agent’s authority was in writing signed by him. A 








F. P. 


writing signed by another for the person to be bound is not a sufi. | 
cient authority. | 
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& pei. | §, PAYMENT BY SuRETY NOT BOUND.—Where one pays a debt for 
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qhich he supposes himself to be bound as surety, when in fact 
he was under no legal obligation to pay, he occupies no better 
attitude than a mere stranger or volunteer, and can not be sub- 
stituted to the creditor’s rights against the principal or the prin- 
cipal’s vendee. 

4 SaznirF—Lizn or Suretizs—Ricuts or Venper.— Where the 
sureties of a sheriff claim a lien, by substitution to the rights of 
the Commonwealth, upon land which the sheriff has conveyed to 
another, the sheriff’s vendee is entitled to share pro rata with the 
gureties in the proceeds of the land, to the extent that the amount 
paid by him upon the purchase price was paid by the sheriff upon 
the revenue for which the sureties were bound; but he is not en- 
titled to priority, the lien of the Commonwealth existing when 
he made the payment. 

§, PURCHASER FROM DEFAULTING SHERIFF—IMPROVEMENTS.— Where 
one purchases land from a defaulting sheriff, and in good faith 
makes necessary improvements, without notice that his vendor has 
defaulted, he is entitled, as against the sheriff’s sureties claiming 
a lien upon the land by substitution to the rights of the Common- 
wealth, to be re-imbursed out of the proceeds of sale to the extent 
that the improvements are shown to have increased the vendible 
value of the land. 

6, SHERIFF — TAXES COLLECTED UNDER vorp Actr.—The Common- 
wealth is not entitled to money collected by the sheriff, as taxes 
under a void statute, and, therefore, has no lien therefor to which 
the sureties of the sheriff can be substituted. 


R McCONATHY ror APPELLANT. 
Brief not in record. 
F.P. STRAUS For APPELLEE. 


Brief not in record. 


JUDGE LEWIS DELIVERED THE OPINION OF THE COURT. 


This is an action by appellant Dawson and appellees 
Hill and Greenwell, to subject a tract of land owned 
by J. A. Lee to the payment of $——, one-third of 
which they each, as alleged sureties in a revenue bond 
given by J. H. Hays, sheriff of Bullitt county, paid 
into the Treasury of the State. 

Upon final hearing, personal judgment was rendered 
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in favor of each of the plaintiffs in the action againg 
Hays for the sum of $824.16, subject to certain credits 
mentioned, and the land was directed to be sold to 
satisfy, first a debt in favor of Simmons secured by | 
mortgage executed prior to the revenue bond, anj 
second, to pay the claims of Hill and Greenwell 
But it was adjudged that Dawson is not entitled to, 
lien upon the land, and the petition, so far as it sought 
to sell it to pay his claim, was dismissed. 

From the judgment Dawson & Lee have prosecuted | 
separate appeals. But as the questions involved arm 
connected, and only one transcript is presented, they 
will be heard together. 

As the sale and conveyance of the land in ~ontro. 
versy by Hays to Lee was made in April, 1881, after 
the execution by Hays and his securities of the revente 
bond, which was done the first Monday in January, 
1880, it is manifest the lien of the Commonwealth was | 
created and existed before Lée acquired title to the 
land, and that those of the plaintiffs who were bound 
as sureties are entitled by substitution to a lien on 
the land for whatever amount they have been com. | 
pelled to pay into the Treasury of the State by reason | 
of the default of the sheriff. 

But it was alleged by the defendant, Lee, that 
Dawson never, in the manner required by law, exe- 
cuted the revenue bond, and was not legally bound as 
surety to pay any part of the revenue into the Treas- 
ury of the State, and that such payment by him was 
voluntary, and gave him no right to the lien held by 
the Commonwealth upon the land purchased by Le 
of the sheriff, Hays. 
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It appears that the name of Dawson was signed to 
the bond without his presence, by the clerk of the 
county court, in pursuance of authority contained in a 
paper purporting to be a power of attorney executed 
in presence of one Kinnison, who signed Dawson’s 
name, and his own as an attesting witness. 

Section 20, chapter 22, General Statutes, is as fol- 
lows: ‘‘No person shall be bound as the surety of 
another by the act of an agent, unless the authority 
of the agent is in writing signed by the principal; or 
if the principal do not write his name, then by his 
sign or mark made in the presence of at least one 
credible attesting witness.”’ 

“The language of the section seems to be impera- 
tive, and without exception, that in all cases of sure- 
tyship, in order that the act of one may bind another 
as surety, such act must be done under written au- 
thority from the one held to answer as surety.” 
(Billington v. Commonwtalth, 79 Ky., 400.) 

In that case the name of the surety was signed not 
to a power of attorney but directly to a bail bond, in 
presence of the judge of the court, who accepted the 
bond, and in presence of the surety and by his direc- 
tion, yet not being signed by the surety in person but 
by his attorney, he was held not to be liable. 

One of the objects for which the statute was enacted 
was to correct the evil growing out of the loose prac- 
tice of those whose duty it is to take official and bail 
bonds, and it can not be properly construed otherwise 
than has been done in the case referred to. 

It being then clear that Dawson was not legally 
bound as surety upon the revenue bond executed by 


40361 O—59—pt. 4——-39 
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Hays, the sheriff, and that the payment made by him 
into the State Treasury was voluntary, is he now ep. 
titled to a lien by surrogation upon the land of Lee, 
the purchaser, in order to indemnify himself. 

‘“The general principle, that no one can make him. 
self the creditor of another without his consent, op 
against his will,.is familiar. But where one is surety 
for another, and pays the debt which the principal 
owes, the. law implies that the latter requested such 
payment to be made, and also implies a promise to 
repay him. But the surety must be under some legal 
obligation to pay, otherwise the implication of a 
request to pay and promise to pay will not arise,” 
(Kimble v. Cummins, 3 Met., 327.) 

In that case an execution upon a replevin bond in 
which Cummins was the surety of Kimble, being issued 
and levied upon the property of the former, he satis. 
fied the debt, and then by an action in equity sought 
to subject certain property ef his principal to re-im- 
burse himself. But as more than one year had elapsed 
from the maturity of the replevin bond until the 
issuance of the execution which Cummins satisfied, 
he was by statute released from all liability upon 
the bond, and, consequently, as held by this court, 
he could not pay the debt and look to his principal 
for re-imbursement. For, after his release, he was 
no longer a surety, and, therefore, not entitled to 
any of the rights growing out of such relation. 

In the case af Spillman & Duff v. Smith, 15 B. M, 
134, the same principle was held applicable where the 
surety in a sale bond satisfied it after he became 
released from legal liability. 
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It was thus determined in both those cases, and we 
¢hink correctly, that a surety in a bond who satisfies 
it after- he has been released as such, ‘“‘occupies no 
better attitude than that of any other person paying 
the debt of another without request or authority, im- 
plied or expressed.’”? And that a mere stranger or 
volunteer, who pays the debt of another, can not be 
gubstituted to the creditor’s rights, is a proposition too 
plain and well settled to argue. 

The contest here, however, is not between a surety 
and his principal; but a party is seeking to subject 
the land of a vendee to re-imburse himself for the 
payment of a debt of the vendor that he never was 
legally liable to pay as surety or otherwise. 

If he could not pay the debt after being released as 
surety by operation of law, and look to the principal 
as was held in the case of Spillman & Duff v. Smith, 
it would seem reasonable that he should not be per- 
mitted to re-imburse himself out of the land of a pur- 
chaser for the payment of a debt of another that he 
was never bound for at all. 

Whether the vendee in such a case has or not been 
benefited to the extent of the payment made is not a 
material question. He may or may not have had 
sufficient security or indemnity against a breach of 
contract by his vendor. However, whether he had or 
not, it is sufficient to relieve his land from a lien in 
such case that the party asserting it occupies the 
attitude of a mere stranger or volunteer. 

Upon the cross-appeal of Lee from the judgment in 
favor of Hill v. Greenwell various questions are pre- 
sented : 
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1. It appears that after he purchased the land Lee 


paid to Hays a considerable amount of the purchase | 


money, which the latter as sheriff paid into the State 
Treasury in part discharge of his revenue bond for 
1880, and got credit therefor. Inasmuch as the money 
paid by Lee was accepted and so appropriated by the 
sheriff, and the sureties in the bond were to that 
extent relieved from responsibility, Lee is entitled 
at least to share pro rata with them in the proceeds 
of the sale of the land. But he is not entitled to 
priority. For the lien in favor of the Common. 
wealth, to which the sureties are entitled by substi- 


' 


— — Te 


tation, already existed when he made the payment | 


to Hays. 

2. As Lee had no notice at the time he made the 
improvements on the land that Hays had defaulted 
as sheriff, and they are shown to have been necessary 
and made in good faith, we think he should be re-im. 
bursed therefor out of the proceeds of the sale to the 
extent they be shown to have increased the vendible 
value of the land before appellees Hill and Green- 
well are paid. 

3. It appears that, included in the amount with 
which Hays was charged as sheriff by the Common- 
wealth on account of revenue collected by him for 
the year 1880 was the sum of $154.28 taxes assessed 
and collected from negroes in pursuance of an act, 
entitled ‘“‘An act to establish a uniform system of 
common schools for the colored children of this Com- 
monwealth,’”’ approved February 23, 1874. 

If thut act be repugnant to the Constitution of the 
United States the sheriff was not authorized to collect 
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any money in pursuance of it, nor required, after he 
did collect, to pay it into the State Treasury, because 
the Commonwealth of Kentucky was not entitled 
to #, and having no right to it, the Commonwealth 
held no lien therefor which the’sureties of the sheriff 
could by: substitution énforce against the land of Lee. 

It ‘has been held by the Supreme Court of the 
United States that discriminating: legislation by a 
State against any class of persons, or against persons 
of a particular race or nation, in whatever form it 
may be expressed, deprives such class of persons, or 
persons of such particular race or-nation, of the equal 
protection of the laws, and is prohibited by the four- 
teenth amendment to the Constitution. 

By section 1, article 11, of the State Constitu- 
tion, the ‘‘Common School Fund” therein desig- 
nated, together with any sum which may be raised 
in the State by taxation or otherwise for purposes of 
education, shall be held inviolate for the purpose of 
sustaining a system of common schools. 

If the rule adopted by the Supreme Court in all 
other cases involving the construction of the four- 
teenth amendment to the Constitution be applied in 
the matter of the common school system of this State, 
it follows that State taxation for purposes of educa- 
tion should be provided for by general laws appli- 
cable to all classes and races alike, and that all the 
children of the State are entitled to an equal share 
of the proceeds of the ‘‘Common School Fund,”’ and 
of all State taxation for purposes of education. 

The object of the act in question, as declared 
therein, is to create a uniform system of common 
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schools for the education of the colored children of 
the State; and the fund for that purpose is pr. 
vided for by taxation upon the property and per. 
sons of the negro race exclusively. 

It was obviously the intention of the Legislature, 
and such is the proper construction of the act, to 
exclude the negro children of the State from any 
share of the proceeds of the ‘‘Common School 
Fund’’ set apart by the Constitution, as well as 
from the annual tax levied under general laws op 
the property of white persons for school purposes, 
and to give them the benefit of only the fund pro. 
vided for in the special act. In this respect, as well 
as regards the partial and discriminating taxation 
provided for, the act is, in our opinion, in violation 
of the fourteenth amendment to the Constitution of 
the United States, as interpreted by the Supreme 
Court. 

Wherefore, the judgment is affirmed on the appeal 
of Dawson, and reversed on the cross-appeal of Lee, 
and cause remanded for further proceedings consist- 
ent with this opinion. 
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Lesew et al. v. BRUMMELL et ai. 


Missowrl, Diwiston No. 1. 
(Supreme Cour te er) pone 


(15 Southwestern Reporter 765 (1891)) 


Civ Rionts—Serarats Necro Scuoois—Aoc- 
TIONS aGarnst LxvaNts. 
. Const. Mo. art 11, § 8 uires separate 
wen cehoole co be entabiichad for theaduention of 

children. Acts Mo. 1887, p. 94, § 1, pro 

that a school for negro children shall be es- 
tablished in any school district where there are 
sor more of such children of the required age. 
Section 2 provides that where there are less than 
15 of such children, they may attend school in 
any district in the county where a separate school 
js maintained for negro children. Held, nota 
giolation of Const. U. 8. amend. 14. 

9. Under Rev. St. Mo. 157%, § 8477, declaring 
that after infant defendants have been served 
with process the suit cannot proceed until s 
guardian ad litem has been appointed, s judg- 
ment rendered against infants without the ap 
pointment of such guardian will be reversed 


Appeal from circuit court, Grundy coun- 
ty: G. D. Brroess, Judge. 

BE. M. Harber, for appellants. R.A. De 
Bult, for respondente. 


Buack, J. The five plaintifia in this cane 
resided in a#chool-district No. 4 in Gruudy 
county, and cacb bas children entitled to 
attend the public school maintained there- 
in fur the education of white children. In 
September, 1887, when this «uit was com- 
menced, the defendant Barr was the teacb- 
er, and three of the defendants were direct- 
ora of the school-district. The defendant 
Brummell is a man of African descent, 
and at the last-mentioned date had four 
children, all of whom resided with bim tn 
gaid district, and were of the agewcntitling 
them to attend tke public echuols. These 
four children were the only colored cbil- 
dren of echool age ia the district. No sep- 
arate schoo! was ever established ur main- 
taised therein for the education of colored 
children, but there was such a separate 
achvol in the town of Trenton,in the same 
county, three and one-half miles from 
Brummell's residence. No white child in 
district No.4 had tago more than two 
miles to reach the scnool-housxe. ‘These 
colored children were permitted tu attend 
theschoul maintained fur white children 
in district No: 4 for a shoft time. On the 
foregoing fucts a temporary injunction 
was awarded the plaintiffs, restraining 
Brummell’s children from attending the 
school so established for white children, 
which was made perpetual on the final 
hearing of the cuuse, and the defendants 
appealed. 

But two questions are presented by the 
briefs for our consideration. The first is 
that the laws of this state concerning the 
education of colored children are in con- 
flict with wection 1 of the fourteenth 
amendment of the constitution of the 
United Staten, and therefore void. Sec- 
tion l,art 11, of the constitution of this 
state makes it the duty of the general as- 
sembly to establish and maintain {ree 
public achools for the gratuituus instruc- 
tion of all persons in thin state between 
the ages of Gund 21 years; and soctlon 3 
of the same article declares: “Separate 
free public achouls shall be established for 
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the education of children of African de- 
scent.” A system of free public schuols 
has been established by general laws 
throughout the state, and for all the pur- 
poses of this case it will be sufficient to 
notice the statutes conceroing colored 
achvols. The first section of the amenda- 
tory act of 1887 (Acta ISNT, p. 264) pro- 
vides: “ When there are within any echuol- 
district in thie state filteen or more col- 
ored children of schuvol age, the schoo: 
board of such school-district shall be, and 
they are hereby, authorized and required 
to establish and maintain within such 
echool«listrict a separnte free schuoul for 
said colored children;" and the section 
goes up tu say,in substance, that the 
term of such echool, and the advantages 
and privileges thereof, shall be the 
same as provided for other schovuls 
of corresponding grade. “Should any 
echoolboard neglect or refuse tou comply 
with the provisions of this section, such 
school-district shall be deprived of any part 
of the public funds fur the next ensuing 
year.” The necond section provides that 
“when the number of colored children 
of school age residing in any echoul-lin- 
trict shall be lene thau fifteen, they shall 
have the privilege, and are entitled, to at- 
tend schoul in any district in the county 
wherein a schoo! is maintained fur colored 
children.” Detailed provisions are then 
made whereby the district in which such 
children rewide must pay its proper share 
of the expenses of maintuining the school 
in the other district which the children 
attend. Thewe statute jaws simply carry 
out and put in operation the command of 
that section of our constitution before 
quoted, and the objection now made is 
leveled at theconstitutiunal provision, and 
it is that which we are asked to strike 
down because of the contention that it 
violates section 1 of the fourteenth amend- 
ment of the constitution of the United 
States, which declares: “All persons born 
or naturalized in the United States, and 
aubject to the jurisdiction thereof, are citi- 
sens of the United States and of the state 
wherein they reside. No atate shall make 
or enforce any law whichshal! abridge the 
privileges or immunities of citizens of the 
United States, gor shall any state deprive 
any person of life; liberty, or property 
without due process of law, nor deny to 
any person within its jurisdiction the 
equal protection of the laws.” This sec- 
tion treats of different and distinct sub- 
jects, and the defendants do not point out 
or indicate to us the clause upon which 
they rely. The clause which declares that 
ull persons born or naturalized in the 
United States are citizens of the United 
States and of the state wherein they re- 
side can have no application to the case 
in hand further than this: that it points 
vot and makes a distinction between citi- 
senship of the United States and citizen- 
ship of a state. The next clause ordains 
that no state shall make orenforce any 
law which shall abridge the privileges or 
immunities of a citizen of the United States. 
The distinction just inentioned is carried 
inty this provision, which relates, and re- 
lates only, to privileges and immunities of 
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a citisen of the United Stutes as distin- 
guished from the privileges and immunoi- 
ties ofa citizen of a state. Slaughter- 
House Cases, 16 Wall. 74; Beadwell v. 
State, Id. 180. The common-school sys- 
tem of thia state isu creature of the state 
constitution and the laws passed pursu- 
ant to itacommand. The right of cbil- 
dren to attend the public schools, and of 
parents to send their children to them, ia 
not a privilege or immunity belonging 
to a citisen of the United States as such. 
Itisa right created by the state, and a 
right belonging to citizens of this state as 
such. It therefore follows that the clause 
in question in without application to the 
case in hand. We then cume to the last 
clause, which is prohibitory of state ac- 
tion. It saya: “Nor shall any etate deny 
to any person within its jurixdiction the 
equal protection of the laws.” Speaking 
of this clause in ite application to state 
legislation as to colored persuns, Justice 
STRONG sald: “What ie this but declaring 
that the lawinthe states shall be the 
same for the black asfor the white; that 
all persons, whether colored or white, 
shall atand equal before the laws of the 
atates; and, in regard to the culored race, 
for whore protection the amendinent was 
primarily designed, that no discrimina- 
tion shali be made against them by law 
because of their color?” Strauder v. West 
Virginia, 100 U. S. 303. We then come to 
the simple question whether our constitu- 
tion und the statutes passed pursuant to 
it, requiring persons to attend schools es- 
tablished and maintained at public ex- 
pense for the education of culored persons 
only, deny to such aes “equal protec- 
tion of the laws.” It is to be observed, in 
the first place, that there persons are not 
denied the advantages of the — schools. 
The right to attend such echoole and re- 
eeive instruction thereat, is guarantied 
to them. The framers of the cunstitution, 
and the people, by their votes in adupting 
it, itis true, were of the opinion that it 
would be better to establish and maintain 
separate schools for colored children. The 
wisdom of the provision is no longer a 
watter of speculation. Underit the col- 
ored children of the stute have made a 
rapid stride in the way of education, to 
the great gratification of every right- 
minded man. The schools for white and 
black persons are carried on uta great 
public expense, and it has been found ex- 
pedient and necessary to divide them into 
classes. Thut separnte schools may be 
esteblished for male and female pupila 
cannot be doubted. No one would ques- 
tion the right of the legislature to provide 
—— schools for neglected children 
who are too far advanced in years to at- 
tend the primary department, for such 
separate schovuls would be to the great 

vantage of that class of pupils. So, 
too, schools may be claased according 
tothe attainments of the attendants in the 
branches taught. That schools may be 
classed on these and other grounds with- 
oat riolating the clause of the federal con- 
stitution now In question must be conced- 
ed. But it will besaid the classification 
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now in question is one based on eo 


lor 
and go it is; but the color carr i 
natural race peculiarities, ae, ene 


the reason for the classification. The 
are differences in races, and between inde 
viduals of the same race, not created }), 
human laws, some of which can never 
eradicated. These differences create ditte 
ent social relations, recognised by all well. 
organized governments. If we cast aside 
chimerical theories and look to practica| 
results, it seems to us it must be conceded 
that separate schools for colored childre 
is a regulation to their great advant r 
It is true, Brummell’s children munt o, 
three and one-half milesto reach a colo nd 
school, while no white child in the district 
is required to go further than two intles 
The distance which these children must 
go to reach a colored school is u matter 
of inconvenience to them, but it is an in 
convenience which must arise in any 
school system. The law does not under 
take to establish a school within a given 
distance of any one, white or black. The 
inequality In distances to be traveled by the 
children of different families is but an inci. 
dent to any classification, and furnishes 
no substantial ground of complaint. Pe. 
ple v. Gallagher, 93 N. Y. 438-451. The fact 
must be keptin mind, for it Hes at the 
foundation of thin controversy, that the 
laws of this state du nut exclude culored 
children from the public schools. such 
ebildren have all the school advantages 
and privileges that are afforded white chi). 
dren. The fact that the two races are 
separated for the purpowe of receiving in. 
struction deprives neither of any rights. 
It fe but a reasunable regulation of the 
exercize of the right. As said in the caxe 
just cited, “equality, and not identity of 
privileges and rights, is what is guaran. 
tied tothe citizen.” Our conclusion in that 
the constitution and laws of this state 
providing for separate schools fur colored 
children are not forbidden by or in cunfict 
with the fourteenth amendment of the 
federal constitution; and the cvorta of 
last resort in several states have reached 
the same result. People v. Gallagher, 93 N. 
Y. 438; State ©. McCann, 21 Ohio St. 19s; 
Cory v. Carter, 4s Ind. 32s; Ward v. Flood, 
48 Cal. 36. A like result was reached in 
Massachusetts undera constitutional pro- 
vision similar to the fourteenth amend- 
ment as to the questionin hand. Roberts 
v. City of Boston, 5 Cush. 198. We are 
also of the opinion that our conclusion is 
in accord with the cases cited from the su- 
preme court of the United States, the final 
arbiter of all such questions. 

2. Brummell’s minor children were made 
defendants, and the suit was prosecuted 
to final Judgment against them, as well as 
against the other defendants, without the 
appointment of a guardian ad litem for 
the infants. After infant defendants have 
been served with process tae sult cannot 
be further prosecuted until a guardian ad 
litem is appointed. Section 3477, Rev. St. 
1879. As to these minors, whose names 
will be found in the record, the judgment 
is reversed, but as to the other defendants 
it is affirmed. All concur. 
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Tae Porte or THE Stats or New York ex rel. Exizasetu 
Cisco, Appellant, v. Taz Sonoot Boarp or tHE Borover 
or Queens, New Yor« City, Respondent. 

(161 New York 598 (1900)) 


1. ScHooLs — SEPARATE SCHOOLS FOR COLORED CHILDREN. The Con- 
golidated School Law (L. 1894, ch. 556, tit. 15, § 28) authorizes the school 
poard of the borough of Queens to maintain separate schools for the edu- 
cation of its colored children, and to exclude them from its other schools, 
provided, always, that the schools for colored children make the same 
provisions for their education as are made for others, so far as the nature, 
extent and character of the education and facilities for obtaining it are 
concerned. 

9, CONSTITUTIONAL Law — PENAL Cope, § 383. Neither the provis- 
jons of article 9 of the Constitution of 1894, relating to a system of free 
common schools, nor those of section 888 of the Penal Code, making it a 
misdemeanor for teachers or officers of the common schools and public 
institutions of learning to exclude any citizen from the equal enjoyment 
of any accommodation or privilege, qualify or limit the right to establish 
separate schools of such a character, the school board having the right to 
determine where different classes of pupils shall be educated, provided 
equal facilities and accommodations are afforded all. 

People ex rel. Cisco v. School Board, 44 App. Div. 469, affirmed. 


(Argued January 9, 1900; decided February 6, 1900.) 


Apreat from an order of the Appellate Division of the 
Supreme Court in the second judicial department, entered 
November 28, 1899, affirming an order of the Special Terin 
denying an application for a peremptory writ of mandamus to 
compel the defendant to admit the children of the relator to 
one of the common schools of the borough of Queens, without 
distinction of color. 

The facts, so far as material, are stated in the opinion. 


George Wallace for appellant. The respondent has no 
right to exclude relator’s children from the common schools 
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on account of their color. (L. 1897, ch. 378, §§ 1056, 1094. 
L. 1884, ch. 248; People v. King, 110 N. Y. 418; Penal 
Code, § 383; L. 1894, ch. 671; Const. N. Y. art. 9, § 1.) 


John Whalen, Corporation Counsel ( William J. Carr of 
counsel), for respondent. The school board had the power to 
organize a separate school for the instruction of children of 
African descent and to assign thereto the children of the 
relator. (L. 1897, ch. 378, § 1094; L. 1864, ch. 555, tit. 10, 
§ 1; People ex rel. v. Gallagher, 93 N. Y. 438; Ward y, 
Flood, 48 Cal. 36; Cory v. Carter, 48 Ind. 327; Roberts y, 
Boston, 59 Mass. 198; Lehen v. Brummell, 103 Mo. 546; 
McMillan v. School Committee, 107 N. C. 609; L. 2. R. Co, 
v. Mississippi, 133 U.S. 587; Plessy v. Ferguson, 163 U. 
S. 537; State v. McCann, 21 Ohio St. 211.) 


Martin, J. The single question in this case is whether 
the school board of the borough of Queens is authorized to 
maintain separate schools for the education of the colored 
children within the borough, and to exclude them from the 
other schools therein, it having made the same provisions for 
their education as are made for others so far as the nature, 
extent and character of the education and facilities for obtain- 
ing it are concerned. 

In People ex rel. King v. Gallagher (93 N. Y. 438) the 
statute of 1864, which was the Common School Act, chapter 
143, Laws of 1850, and chapter 863, Laws of 1873, which 
related to the public schools of the city of Brooklyn, were 
under consideration. They authorized the establishment of 
separate schools for the education of the colored race in cities 
and villages of the state, and in the city of Brooklyn. In 
that case it was held that they were valid, that they did 
not deprive children of African descent from the full and 
equal enjoyment of any accommodation, advantage, facility or 
privilege accorded to them by law, and that they in no way 
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discriminated against colored children. It was also held that 
the fourteenth amendment of the Federal Constitution only 
required that such children should have the same privilege of 
ébtaining an education with equal facilities as are enjoyed by 
others without regard to race or color, and that the require- 
ment that they should be educated in separate schools did not 
impair or interfere with their rights under the Constitution or 
with any other legal rights of colored pupils. 

The Consolidated School Law (Laws of 1894, ch. 556, tit. 
15, § 28) contains the same provisions relating to this subject 
as were contained in the statute of 1864. Thus ‘the same 
statutory authority for the maintenance of such separate 
schools now exists as existed when the Hing case was decided. 
Therefore, as this question has already been decided, it is not 
an open one in this court. 

But it is insisted by the appellant that as the Penal Code 
(Sec. 383) makes it a misdemeanor for teachers or officers of 
common schools and public institutions of learning to exclude 
any citizen from the equal enjoyment of any accommodation 
or privilege, it in effect confers upon colored children the 
right to attend any school they or their parents may choose, 
and that the school board had noauthority to establish separate 
schools and deny them the right to attend elsewhere. The 
first answer to this insistence is that the Penal Code was in 
existence at the time of the decision of\ the Aing case, and 
must be regarded as having been considered in that case. 
Moreover, independently of that decision, we do not see how 
that statute changes the effect of the conclusion reached in 
the case referred to, provided the facilities and accommuda- 
tions which were furnished in the separate schools were equal 
to those furnished in the other schools of the borough. It is 
equal school facilities and accommodations that are required 
to be furnished, and not equal social opportunities. 

The case of People v. Aing (110 N. Y. 418) is relied upon as 
modifying or overruling /’cople ee rel. Ning v. Gallagher. 
We do not think such is its effeet. In the former case a col- 
ored person was excluded from a place of public amusement 
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controlled by the defendant, and it was there held that the lat. 
ter was guilty of a misdemeanor. In that case there wasa total 
denial of the complainant’s right to attend or to participate in 
the enjoyment of the entertainment. There no other accom. 
modation or facility was furnished by the defendant. Not so 
here. In this case the colored children were given the same 
facilities and accommodations as others. Weare of the opinion 
that the case of People v. King neither modifies nor affects 
the principle of the decision in People ec rel. King v. Galla- 
gher, so far as it applies to the question under consideration, 

Again it is said that the present Constitution requires the 
legislature to provide for the maintenance and support of a 
system of free common schools wherein all the children of 
this state may be educated, and, therefore, the school board 
was required to admit to any school under its control all the 
children who desired to attend that particular school. Such 
a construction of the Constitution would not only render the 
school system utterly impracticable, but no such purpose was 
everintended. There is nothing in that provision of the Con- 
stitution which justifies any such claim. The most that the 
Constitution requires the legislature to do is to furnish a sys- 
tem of common schools where each and every child may be 
educated, not that all must be educated in any one schol, but 
that it shall provide or furnish a school or schools where each 
and all may have the advantages guaranteed by that instrument. 
If the legislature determined that it was wise for one class of 
pupils to be educated by themselves, there is nothing in the 
Constitution to deprive it of the right to so provide. It was 
the facilities for and the advantages of an education that it 
was required to furnish to all the children, and not that it 
should provide for them any particular class of associates 
while such education was being obtained. In this case, there 
is no claim that the relator’s children were excluded from the 
common schools of the borough, but the claim is that they 
were excluded from one or more particular schools which they 
desired to attend and that they possessed the legal right to 
attend those schools, although they were given equal accom- 
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modations and advantages in another and separate school. We 
find nothing in the Constitution which deprived the school 
poard of the proper management of the schools in its charge, 
or from determining where different classes of pupils should 
be educated, always providing, however, that the accommoda- 
tions and facilities were equal forall. Nor is there anything 
jn this provision of the Constitution which prevented the legis- 
lature from exercising its discretion as to the best method of 
educating the different classes of children in the state, whether 
it relates to separate classes as determined by nationality, color 
or ability, so long as it provides for all alike in the character 
and extent of the education which it furnished and the facili- 
ties for its acquirement. 

The order should be affirmed, with costs. 

Parker, Ch. J.. Gray, O’Brien, Bartietr and Haieat, 
JJ., concur; Vann, J., not voting. 

Order affirmed. 








2736 CIVIL RIGHTS—1959 


STATE ex rel. BREWSTER, Atty. Gen., "| 
MOHLER, Secretary of State Board of Ag- 
riculture, et al. (No. 20234.) 
(Supreme Court of Kansas. June 29, 1916.) 


(158 Pacific Reporter 408 (1916)) 





subject is clearly ecpressed in its title, and the 


| act is subject to no infirmity as special legisla. 


tion. 


{Ed. Note.—For other cases, see 
Cent. Dig. §§ 90, 145; Dec. Dig. emer ae 


8. LicENses @=7(1)—VALIDITY oF Act—Ry. 


CESSIVE PUNISIMENT—REGULATION OF Sare 


(Syllabus by the Court.) | OF FARM PRODUCE. 


1. ConstrruTionaL Law ¢==208(6) — Crass 
LEGISLATION—COMMISSION MERCHANTS—LI- 


CEN SES. 

Chapter 371 of the Laws of 1915, which re- 
quires all commission merchants who sell farm 
produce for resale to hold a license issued by 
the secretary of the state board of agriculture 
and to give bond to insure fair dealing with their 
consignors is not unconstitutional as discrimi- 
natory or class legislation. 


[Ed. Note.~For other cases, see Constitutional 
€=>208(6).] 


2 Factors ¢@=32—Po.ice Powrer—CommMIs- 
SION MERCHANTS—REGULATION. 

An act which requires commission merchants 
to make and furnish to the consignors of goods 
intrusted to them for sale on commission an 
accurate and detailed account of all the perti- 
nent facts relating to such sales on commission 
is a valid exercise of the state’s police power, 
and the expense of making such a record and 
account is a proper charge upon the business 
and not confiscatory. 


{Ed. Note—For other cases, see Factors, 
Cent. Dig. § 37; Dec. Dig. €—=32.] 


3. CONSTITUTIONAL Law €—74—CoMMISSION 
MERCHANTS — REGULATION OF BUSINESS — 
ADMINISTRATIVE POWERS. 

The powers of granting and withholding or 
revoking licenses to commission merchants, of 
supervising their es with their consignors, 
of examining their solvency, and of exacting 


from them bonds to insure their faithful ac- | 


counting and payment for goods consigned to 
them are administrative, and not judicial. 


{Ed. Note.—For other cases, sce Constitution- 
al Law, Cent. Dig. § 124; Dec. Dig. €=74.] 


4. AGRICULTURE @=—2 — COMMISSION MER- 
CHANTS — STATE BOARD OF AGRICULTURE — 
CoRPORATE POWERS. 

Chapter 371 of the Laws of 1915 confers no 
corporate powers on the state board of agricul- 
ture. 


(Ed. Note.—For other cases, see Agriculture, 
Cent. Dig. § 6; Dec. Dig. G=2.] 


5. Commerce €—>00(1) — INTERFERENCE WITH 
INTERSTATE CoMMERCE — REGULATION OF 
SaLe or Farm PRODUCE. 

Chapter 371 of the Laws of 1915 is not in- 
valid as an undue interference with interstate 
commerce. 


{Ed. Note—For other cases, see Commerce, 
Cent. Dig. §§ 91, 95; Dec. Dig. €=>60(1).] 


6. Commerce $—13—REGULATION oF INTRA- 
STATE COMMEBCE—DISCRIMINATION. 

An act of the Legislature regulating intra- 
state commerce is not invalid because competi- 
tive interstate commerce in/the same territory 
is not similarly regulated by the federal gov- 
ernment. 

{Ed. Note.—For: other cases, see Commerce, 
Cent, Dig. § 7; Dec. Dig. €=13.] 


7. STaTUTES @>S81, 114(1)—Specrat LEGIsta- 
TION—TITLE AND SUBJECT-MATTER—SALE OF 
FarM PRODUCE. 

Chapter 371 of the Laws of 1915 entitled 

“An act in relatien to the sale of farm produce 

on commission,” contains only one sufject. That 





@—F or other cases see same topic and KEY-NUMBER In all Key-Numbered Digests and ludexes 


Law, Cent. Dig. §§ 651, 653, 667; Dec. Dig.| for a judicial review of the acts of an admin. 


The penalties prescribed for Violations of 
the act—(a) revocation of license for various 
relevant delinquencies, and (b) fines of from $10 
to $500 for misdemeanors defined thercin—arg 
not excessive or unusual. 

(Ed. Note.—For other cases, see Li 
Cent. Dig. $4 7, 19; Dee. Dig e=70) pe 
9. CERTIORARI €=>2 — CONSTITUTIONAL Law 

@>T4—ADMINISTRATIVE OrFICER—Revigw 

or ACcTs. 

The Legislature has full power to Provide 


istrative officer, and to prescribe the proced 
for such review. ‘The writ of certiorari a 
its statutory adaptation to a review of the off- 
cial acts of the secretary of the state board of 
eon, under chapter 371 of the Laws of 
1915, violates no constitutional principle, 
{Ed. Note.—For other cases, see Certiora 
Cent. Dig. § 2; Dec. Dig. G2; Constitutn 
al Law, Cent. Dig. §.124; Dec. Dig. ¢=74] 
Marshall, J., dissenting. 


(Additional Syllabus by Editorial Staff.) 


10. CONSTITUTIONAL Law €=67—‘‘Jupiciaz 
Power.”’ 

“Judicial power” is the power to hear, con- 
sider, and determine controversies between rival 
litigants as to their personal or property rights, 
and must be regularly invoked at the instiga- 
tion of one of the litigants (citing Words and 
Phrases, Judicial Power). 

[Ed. Note.—For other cases, see Constitution 
al Law, Cent. Dig. § 123; Dec. Dig. €=67.] 


| 
Original proceedings in mandamus by the 
State, on the relation of S. M. Brewster, At- 
torney General, against J. C. Mohler, as Sec. 
retary of the State Bonrd of Agriculture, 
fs others. Writ allowed. 
| 


S. M. Brewster, Atty. Gen., and S. N, 
Hawkes and John L. Hunt, Asst. Attys. Gen. 
for plaintif! Campbell & Campbell, of Wich- 
ita, and E. D. McKeever, of Topeka, for ap- 
pellee. 


DAWSON, J. This action is brought to 
test the validity of chapter 371 of the Laws 
of 1915, entitled “An act in relation to the 
sale of farm products on commission.” The 
state asks for a writ of mandamus to com- 
pel the secretary of the state board of agri- 
culture to puy into the state treasury certain 
license fees which he has received from cer- 
tain commission merchants, paid by them 
under protest and under coercion of the act. 

The secretary answers that he is ready and 
willing to execute this law and to pay over 
the fees when assured that he will incur no 
personal liability in so doing, and he asks 
that the parties intcrested in the fees pald 
under protest be brought into court that the 
whole controversy be fully adjudicated. 

W. S. Payne, a commission merchant of 
Wichita who has paid his license fee under 
protest, was Impleaded and answered setting 
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up many constitutional objections to the act. 
Some 30 grain dealers of Wichita who re 
celve consignments of grain from country el- 
evators and sell the same on commission in- 
tervene and likewise challenge the consti- 
tutionality of the act. 

The act under consideration provides that 
all persons who sell farm products on com- 
pission, except sales to the ultimate con- 
gumer, must have a license issued by the scc- 
retary of the state board of agriculture. The 
license costs $10 and is effective for one 
year subject to revocation by the secretary 
after investigation for unfair or improper 
pusiness dealings. A judicia) review of the 
acts of the secretary is provided. The li- 
censce must give a bond to insure his fair 
dealing with his consignors. The secretary 
may maintain an action on this bond in a 

per case. Every commission merchant 
must keep a complete record of all consign- 
ments received and sold by him, with the 
name of the consignor, date of receipt, kind 
and quality of the consignment, the price re- 
ceived, name and address of person to whom 
the goods are sold, and the items of expense, 
and this record must be forwarded to the 
consignor within 48 hours after the transac- 
tion, unless otherwise agreed. Such a rec- 
ord shall also be kept by the commission 
merchant for one year, and shall be open to 
the inspection of the consignor and the sec- 
retary of the state board of agriculture or 
their agents. 

Certain relevant offenses are defined by the 
act, all designed to standarize the business 
of commission merchants in consonance with 
honesty and fair dealing. 

The chief objections to the act may be 
thus summarized: (a) The act is meddle- 
some, discriminatory, and class legislation, 
and so burdensome that it will confiscate and 
destroy an honorable, useful, and legitimate 
private business; (b) it confers judicial pow- 
er on an administrative functionary; (c) it 
confers corporate power on the state board 
of agriculture; (d) it interferes with inter. 
state commerce or unjustly burdens domes- 
tic commerce; (e) the title is defective and 
the act contains two subjects; (f) the act is 
special; (g) the judicial review is anoma- 
lous; and (h) the penalties are excessive. 

[1] Examining these points in order, the 
act is to be justified, if at all, as exercise of 
the state's police power. It is sometimes con- 
tended that the state cannot regulate private 
Dusiness, and that unless the business is one 
of public concern it is exempt from legisla- 
tive interference. Probably this notion is 
due to the fact that the modern American 
state has hitherto weft private business large- 
ly to its own devices, and because the state 
in recent years has largely concerned itself 
with the regulation of business as to which 
the public’s interest was undeniable. Hence 
the elaborate statutes regulating public serv- 
ice corporations. But there can be no doubt 
that the state's police power may extend to 
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private business. Our statutes relating to 
registration of deeds and mortgages, the 
statute of frauds, the mechanic’s lien law, 
and the like are illustrations of the exercise 
of the state’s police power over private busi- 
ness. It is also true that business which has 
heretofore been considered to be private may 
by changes and progress in the methods of 
its conduct be transformed into a public or 
quasi public business, and this may make it 
desirable and even imperative that the state 
concern itself in its regulation and control. 
Of course such regulations must be reason- 
able, but if they are reasonable they must be 
obeyed. 

The business of commission merchants deal- 
ing in farm’ produce has grown to be one 
of great volume and much importance. In 
its development its tendency seems to be tu 
centralize in the larger cities far removed 
from the points of origin, and where by no 
practical possibility can the originators of 
the traffic, the consignors, keep’ personal 
check on the doings of the commission mer- 
chants who are merely the agents of the 
consignors. Such a situation would seem to 
warrant a reasonable extension of the state’s 
governmental power over the business. 

The act does classify commission mer- 
chants, but the classification is reasonable. 
It relates to all who sell farm produce on 
commission for resale, and this includes “ag- 
ricultural, horticultural, vegetable, and fruit 
products of the soil, and meats, poultry, eggs, 
dairy products, nuts, and honey,” but not tim- 
ber, floricultural products, tea, or coffee. It 
practically reaches all the important and 
useful products of farm and truck garden. 
It specifically exempts matters of little con- 
sequence to the Kansas producer. If, as ar- 
gued, it also exempts live stock, that too is 
a reasonable exemption, since live stock is 
almost invariably shipped in carloads and is 
so valuable as to justify the producer or 
shipper in the expense of accompanying bis 
shipment to market and personally super- 
vising the fidelity of the commission mer- 
chant who makes the sale for him or in mak- 
ing the sale himself. As modern business is 
now conducted, it is practically impossible 
for the ordinary farmer or fruit producer 
or truck gardener to market his own prod- 
ucts without the agency of the commission 
merchant. 

{2] Nor do the exactions of the statute 
seem unduly burdensome. It exacts a license 
of $10 per annum. That fee is not onerous. 
It requires a bond to insure the commission 
merchant's fidelity and the payment of his 
obligations, ‘his is in accord with the gen- 
eral tendency of modern business, relieving it 
from the uncertainty of fraud or insolvency. 
It requires the merchant to account and re- 
port promptly and completely to the consign- 
or. lerhaps this has always been the law, 
for what is the relation of consignor and 
commission merchant but that of principal 
and agent, and what is this statutory re 
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quirement to account and report but the com- 
mon-law duty of faithful and full disclosure 
to his principal of all the agent’s doings? 
Illustrations are submitted in affidavits 
showing how oOnerous, burdensome, and ex- 
pensive it would be to make a detailed ac- 
count of the sales of a commission merchant. 
Thus a barrel of garlic is usually sold in 
small quantities; the remainder being kept 
in cold storage until called for. A carload 
of onions containing 470 crates is disposed 
of by the commission merchant to perhaps 
400 different retail merchants. A barrel of 
radishes is usually sold in bunches of a few 
dozen. 
and while they do show that a strict com- 
pliance with the act will necessitate a good 
deal of bookkeeping, we cannot but marvel 
how commission merchants have kept track 
of all these details hitherto. Probably the 
Legislature was convinced that they did not 
keep accurate accounts of these innumerable 
transactions—not through willful breach of 
faith—but because it was not humanly pos- 
sible for a man’s memory to stand such a 
strain, and hence the legislative determina- 
tion that the memory method, or whatever 
method it was, should be superseded by an 
accurate and detailed system of accounting. 
If this occasions an added expense to the 
business, the traffic will have to bear it. 

The Supreme Court of Minnesota in a well- 
considered case upheld a similar statute for 
the licensing and bonding of commission 
merchants who sold agricultural products 
and farm produce. State ex rel. Beek v. 
Wagener, 77 Minn. 483, 80 N. W. 633, 788, 
1134, 46 L. R. A. 442, 77 Am. St. Rep. 681. 
In Hawthorn et al. v. People, 109 Ill, 302, 
50 Am. Rep. 610, the Supreme Court of IIli- 
nois upheld a statute requiring operators of 
butter and cheese factories on the co-opera- 
tive plan to give bonds for faithful account- 
ing of property for manufacture. In that 
case the court said: 

“It is true the act does require the manu- 
facturer, at the end of each month, ‘to make, 
acknowledge, subscribe and swear to a report, in 
writing, showing the amount of products manu- 
factured, the amount sold, the prices reccived 
therefor, and the dividends earned and declared 
for the third month preceding the month in 
which the report is made,’ and to file a copy of 
the same with the clerk of the town or precinct 
in which the factory is located. This, in terms, 
falls far short of a conflict, in terms, with that 
constitutional provision [Illinois Bill of Rights]. 
nor does it conflict in spirit. * * * ‘This is 
not an unusual exercise of power. It has al- 
ways been required that executors and adminis- 
trators intrusted with the property of estates 
shall file in a public office a full and complete 
account of their actions with reference to the 
property thus intrusted to their management 
and control. This law only requires the manu- 
facturer to render an account of his management 
of other people’s property. He holds himself out 
as a factor for the management and sale of other 
people’s property, and in that respect is like a 
public warehouseman. * * * 

“It is urged that this is an unhenrd-of species 
of legislation—that the re has furnished no 
precedent for the law. If this should be con- 
ceded to be true, that would not of itself ren- 


Many such illustrations are given, | 
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der the law unconstitutional. Government was 
organized, and is supported, to afford protection 
to the governed against wrong and oppresgj 
and in its organization ample power wag confer. 
red on the legislative branch to afford such pro- 
tection. That branch of the government 

so to speak, a vast reservoir of legislative Power 
never yet exercised, because the exigencies hay. 
| not arisen requiring it to be exerted; but with 
our wonderful increase of population, advane 

| civilization and increase and cowplication of 
business, that reserved power will ce 

called into action. The Constitution hag not 
limited the exercise of legislative power to such 
| enactments as have hitherto been passed. To 80 
| hold would be to embarrass good government, 
} and would prove highly injurious, if not destruc. 
| tive. 

“But it is insisted that it restrains and ¢ép. 
barrasses business. If that were conceded to 
be true, what runes of the Constitution for. 
bids the Legislature from exercising the i 
er? We are aware of none. Most, it not all of 
the states in the Union have required that per 
sons in almost every species of business should 
procure and pay for a license to enable them 
, to pursue the calling. Nor, so far as we are 


aware, has the constitutionality of such laws 
ever been questioned. They were undeniably a 











regulation, if not a restraint, on trade, and yet 
the power was clearly legislative, and properly 
exercised.” 
Rep. 610. 

A similar act, known as the Commission 
Merchants’ Law, was upheld by the Supreme 
Court of Washington in State v. Bowen & 
Co., 86 Wash. 23, 149 Pac 320, and the dig 
cussion of the principleg upon which such 
legislation is justified is logical and cop- 
vincing; although in a later case (State y, 
J. B. Powles & Co., 155 Pac. 774), the court 
was constrained to hold the act void because 
of indefiniteness as to the term “commission 
merchant,” an infirmity which does not exist 
in the Kansas act. 

The case of People v. Berrien Circuit 
Judge, 124 Mich. 664, 83 N. W. 594, 50 L. RB, 


Pages 307-310 of 109 IIL, 50 Am. 


A. 493, 83 Am. St. Rep. 352, is pressed on 
our attention, where an act of the same na- 
ture requiring a bond for $5,000 to insure 
the fidelity of commission merchants selling 
farm and garden and dairy products and 
live stock on commission was declared to be 
unconstitutional. Whatever that great court 
says is always read and studied with profit, 
but curiously enough, in that case, the par- 
ticular clause or clauses of the Coustitution, 
state or federal, which the statute was held 
to infringe are not cited nor even hinted at. 

| The case does not cite a single precedent of 
any sort; and it neither persuades nor con- 
vinces as do the decisions of the Supreme 
Courts of Minnesota, Illinois, and Washing- 
ton on this subject. See, also, Freund, Po- 
lice Power, §§ 296, 297. 

[3,10] Doesthe act confer judicial power 
on the secretary of the state board of agricul- 
ture? Judicial power is the power to hear, 
consider, and determine controversies be 
tween rival lHtigants as to their personal or 
property rights, and must be regularly in- 
voked at the instigation of one of the litl- 
gants. See definitions in 4 Words and 
Phrases, 3860. The act of 1915 does not 
pretend to confer such power an the secre 
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tary of the state board of agriculture. It) the commission merchant is subject to state 
merely confers upon him administrative pow-| control, although the commodities sold _by 
er such as has become common in this state. | him may be of an interstate character. Hop- 
The state charter board is given similar | kins v. United States, 171 U. S. 578, 19 Sup. 

r to grant or withhold a charter for a/ Ct. 40, 43 L. Ed. 200; W. W. Cargill Co. v. 
pank. Schaake v. Dolley, 85 Kan. 598, 118 | Minn., 180 U. S. 452, 21 Sup. Ct. 423, 45 L. 
Pac. 80, 37 L. R. A. (N. S.) 877, Ann. Cas. | Ed. 619. Even if it were held that the act 
1913A, 254. The insurance commissioner is of 1915 did not or could not apply to in- 
authorized to grant, withhold, and revoke terstate commerce, the state’s power over 
vicenses to transact insurance business in domestic or intrastate commerce is supreme. 
Kansas. ‘The Public Utilities Commission | Certain it is that the federal government 
ig authorized to grant or deny permits to con- | may not meddle with purely intrastate busi- 
duct a public service business. The state | ness, and it would hardly do to say that 
poard of medical registration and examina- | where there is a domestic business and an in- 
tion is authorized to grant, deny, or revoke | terstate business of the same nature the 
licenses to practice medicine. Meffert v. state may not regulate the domestic business 
Medical Board, 66 Kan. 710, 72 Pac. 247, 1 because the federal government does not 
L kA. (N. 8.) 811. The exercise of such | likewise and similarly regulate the competi- 
power is merely the exercise of administra- tive interstate business in the same terri- 
tive discretion. If this power is abused, the | tory. To adinit that would be an end of ail 
courts are open to the aggrieved party, if not | state government. The point sought to be 


by some statutory review, then by the ex- 
traordinary and prerogative remedies of in- 
junction or mandamus. And by no course of 
reasoning can a distinction be made between 
the licensing and other administrative pow- 
ers conferred by this act upon the secretary 
of the board of agriculture and the similar 
broad and valid powers conferred upon the 
many other official boards and functionaries 
with which the state has provided itself for 
the proper and effective conduct of its gov- 
ernmental business. 

(4) Neither does the act confer corporate 
power upon the board of agriculture. Indeed 
the act confers no power of any sort upon 
that board. The state patronizes that board 
as one of its principul educational agencies 
for the benefit and improvement of the prin- 
cipal business of the commonwealth—agri- 
culture; and it has determined, happily we 
think, to select the chief functionary of that 
board to administer this act which so close- 
ly touches the chief industry of the state. 
We think it unnecessary to trace the legis- 
lative history of the creation and develop- 
ment of the state board of agriculture, and 
deem it sufficient to say that it is not a cor- 
poration like a railroad or a dry goods com- 
pany nor like a municipal corporation, nor 
do we find any grant of corporate powers 
to it or to its secretary in this act. 

(6,6) The question concerning this act’s 
interference with interstate commerce might 
well be left until some specific difficulty con- 
cerning such commerce urises, for it is fa- 
miliar law that no act is ever declared to be 
unconstitutional, except where the party 
challenging it is directly affected and prej- 
udiced by some specific invasion of his con- 
stitutional rights. A comission merchant's 
business is that of a wWarehouseiman and sales 
agent. As a warehouseman, bis business is 
subject to state control notwithstanding the 
svods which he handles may be commodities 
of interstate commerce. Munn y. 
91 U. 8. 113, 24 L. Ed. 77. Asa sales agent, 


40361 0-—-59—pt. 440 


some bureau in far-off Washington, D. C., 
| 


Illinots, | 


| made is merely one of the inconveniences of 
|our dual form of government, sufficiently 
| compensated, however, by the innumerable 
| benefits which we nevertheless enjoy under 
| our complicated governmental system. Sad 
| indeed would be the situation of a-poor truck 
gardener of the Kaw Valley if he might not 
upply to some state or local official, but only 


to learn whether John Doe was a licensed 
and trustworthy commission merchant to 
whom he might intrust his little stock of 
garlic and radishes for resale, or for sum- 
mary aid in bringing a recalcitrant commis- 
sion merchant to a sense of his duty. 

{7,8} Some other objections to the act 
need no discussion. The act relates to the 
sale of farm produce on commission... It re 
lates to nothing eclxe. This is one subject 
and the title is fairly and sufliciently indica- 
tive of its subject-matter. The act is not 
special. It is a general act and the classifi- 
cation of commission merchants brought un- 
der its terms is logical and reasonable. The 
penalties are not excessive. Indeed, there is 
some ground for the fear that the mild and 
modest penalties prescribed by the act may 

| supersede and repeal by implication some of 
the state’s older and more powerful and 
drastic statutes for the suppression of unfair 
trade practices. However that may be, the 
objection to the penalties cannot be sus- 
tained. 

[9] One more question should be noticed. 
| Section 6 of the act reads: 

“Certiorari to Review. The action of the secre- 
| tary of the state board of agriculture in refusing 
to grant a license, or in revoking a license grant- 
ed under this article, shall be subject to review 
'by a writ of certiorari, and if such proceedings 
are begun, until the final determination the pro- 
lceedings and all appeals therefrom, the license 
of such commission merchant shall be dcemed to 
be in full foree and effect: VDrovided, the fee 


for such license shall have been paid and a boud 
given as herein required.” 





The remedy by certiorari is criticized as 
| being unknown to our practice. The writ 
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of certiorari was abolished in 1868, Gen. , 
Stat. 1901, § 5050; Gen. Stat. 1808, c. 80, §! 
564. It was a writ well known to the com- | 
mon law. It issued out of some superior | 
court having the full judicial power of the | 
state directing some inferior court to certify 
and transmit to it the records and procecd- 
ings of a particular case for trial or correc- 
tion of errors. It is still used in the fed- 
eral courts and in the older states. But our | 
Tegislature which abolished the writ in 1808 | 
had undoubted power to re-establish it in 


1915. The name and style of the writ is un- 
important, Long ago this court, in conform- 


ity to the temper of this state, established 
the doctrine that the substance and not the 
form of things is the chief object in the ad- 
ministration of justice. Moreover, an ex- 
amination of the law of other states will 
show that the modern notice of certiorari is 
not confined to a judicial examination or re- 
view of a certified case from a lower court. 
It is used to effectuate a judicial review or 
give a judicial right of action from the acts ' 
or proceedings of any inferior tribunal—not 
necessarily from an inferior court. 6 Cyc. 
740, and note 10; 6 Cyc. 752. This last ci- 
tution appends a valuable note: 


“The writ will lie to review the action of a 
town board in removing an assessor (Merrick v. 
Arbela, 41 Mich. 630, 2 N. W. 922); of a health 
board in refusing to register births as required 
by statute (Matter of Lauterjung. 48 N. 
Super. Ct. 308); of a board of supervisors in 
directing an clection to relocate a county seat 
(Ilerrick vy. Carpenter, 54 Iowa, 340, 6 N. W. 
574): in creating an office and increasing the 
salaries fixed by statute (Robinson v. Sacramen- 
to. 16 Cal. 208); or to set aside any wrongful, 
illegal, or fraudnlent appropriation of public 
moneys (Shields v. Paterson, 55 N. J. Law, 
4°. 27 Atl. S03 [followed in Shields v. Grear, 
55 N. J. Law, 503, 27 Atl. 8O07]): of a city 
council in removing a city officer (Macon vy. 
Shaw, 16 Ga. 172); granting a ferry license 
(Fay, Petitioner, 15 Pick. [Mass.] 245); or to 
test the lawfulness of a municipal ordinance pro- 
viding for the payment of an official salary 
ge vy. Bayonne, 64 N. J. Law. 191, 44 Atl. 
S87), and of school trustees in uniting and di- 
viding school districts (Miller v. School Trus- | 
tees, SS Ill. 26: State vy. Whitford, 54 Wis. | 
150, 11 N. W. 424); but it has been refused to 
boards of election (Ex parte Carson. 5 S. C. 
117), and of road commissioners (Nobles v. 
Piollet, 16 l’ac. 386), because they were nut in- 
ferior courts.” 





In Crawford v. Scio and Webster, 22 Mich. | 
405, a writ of certiorari was issued 


“to | 
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single joint board upon a petition presented 
to them for the removal of said Crawfon] 
from the office of director of” a schoo} dis. 
trict “which embraces a part of each town. 
ship.” We only cite this case to show how 
the uses of certiorari have been enlarged jy 
its progress from the land and time of Lord 
Coke to the land and time of Judge Cooley 

It will thus be seen that in practical ‘Oper. 
ation in modern times, either by statute or by 
judicial enlargement of its use, certiorari 
will lle not alone to an inferior court, but to 
statutory boards and oNicers. And Surely the 
Legislature, which has full power to pre. 
scribe jurisdiction and procedure, MAY grant 
a judicial review or a cause of action from 


| the acts of the secretary of the state board 


of agriculture, and in so doing the Legis. 
lature may label that review or cause of 
action certiorari or give it any other conven. 
fent name. In Wilson vy. Price-Raid Aud, 
Com., 31 Kan. 257, 259, 1 Pac. 587, this 
court said: 

“The jurisdiction of the Supreme Court ig 


much more limited by the Consiitution than 
that of the district court, for vucer the Con. 


j stitution, the Legislature can couter upon the 


district court all the original and all the appel- 
late jurisdiction which it may chovse, Const, 
art. 3, § G It may confer upon the district 
court jurisdiction in any matters of a jndicigl 
character, without reference to where such mat- 
ters may originate, for if the district court does 
not take jurisdiction of such matters under or 


|by virtue of its appellate juris:iction, it may 
itake jurisdiction of the same under or by vistue 
| of its original jurisdiction. 


of il Any matter judicial 
in its character can be taken from even a rund 


| overseer to the district court, provided the stat- 


uies authorize the sume, for when the mater 
gets into the district court the district court can 
exercise jurisdiction over it as a court of origi- 
nal jurisdiction.” 

What court may issue the writ? The dis. 
trict court to be sure. That is our only 
court of general jurisdiction. It holds prac 
tically all the judicial power of the state. 
It was no more necessary for the statute to 
designate the court from which the writ 
might issue than it is in any other reguly- 
tory or penal law or in any other act giving 
statutory rights of legal redress. 


It will thus be seen that whatever may 
be the demerits of the-act, it is free from 
constitutional infirmities and must stand 
as a valid statute. As such it should be re- 
spected and enforced, and the state Is enti 


bring up for review the proceedings of the | tled to judgment. 
bourds of the two townships, sitting as a The writ is allowed. 
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Robert Lee GOLDSBY 
v. 
STATE. 
No. 39739. 
(Cite as 86 So. 2d 27) 


Supreme Court of Mississippl. 
March 5, 1956. 


Petition for a writ of error coram nobis 
by the petitioner who previously had been 
convicted of murder. From a judgment 
denying the petition in the Circuit Court, 
Carroll County, Henry Lee Rodgers, J., the 
petitioner appeals. The Supreme Court, 
Hall, J., held that motion for the writ for 
newly discovered evidence was properly de- 
nied, that the record failed to establish a 
denial of federal constitutional rights on 
ground of exclusion of Negroes from jury 
service and that where the question of de- 
nial of constitutional rights was not raised 
in the lower court nor in the Supreme 
Court on appeal on the merits, the raising 
of the question by petition for writ of error 
coram nobis was too late. 


Petition dericd. 


|. Criminal Law C—997(15) 


To justify a writ of error coram nobis 
on the ground of newly discovered evi- 
dence, burden of proof is on the petitioner. 


2. Criminal Law ©—997(8) 


Writ of error coram nobis will not lie 
for newly discovered evidence going to the 
merits of the issues tricd in the court be- 
low. 


3. Criminal Law €=997(15) 


In murder prosecution, evidence did not 
justify grant of writ of error coram nobis 
on the ground of newly discovered evi- 
dence, that husband of decedent stated after 
the shooting that he had shot the decedent 
while attempting to shoot the defendant. 
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4. Criminal Law €=304(1) 


The Supreme Court cannot take ju- 
dicial notice of something as to which 
there is no proof. 


5. Criminal Law @=997(15) 


In murder prosecution, record did not 
indicate that defendant's constitutional 
rights were violated on the ground that the 
defendant was a member of the Negro race 
and that in county where he was tried 
Negroes were systematically excluded from 
jury service. 


6. Criminal Law C=1192 


In murder prosecution, where Negro 
defendant on appeal to the United States 
Supreme Court raised the question that his 
constitutional rights had been denied, be- 
cause Negroes had been systematically ex- 
cluded from jury service and the Supreme 
Court denied certiorari, judgment of that 
court was res judicata and that question 
could not again be raised in the state court. 


7. Criminal Law €—637 


In murder prosecution, that defendant 
was confined in jail at Louisville and not at 
Vaiden the county seat where the defendant 
was tricd was not error where there was 
no jail in Vaiden and no place where the 
defendant could have been incarcerated. 
Code 1942, § 2499. 


8. Constitutional Law ©—43(1) 


In cases involving federal constitu- 
tional questions, it is not necessary that mo- 
tions raising the questions be made before 
the return of the indictment where accused 
has been denied a reasonable opportunity 
for doing so. 


9. Criminal Law @=997(2) 


Where contention that there was a de- 
nial of constitutional rights of Negro de- 
fendant by systematic exclusion of Negroes 
from jury service was not raised in the 
lower court nor in the Supreme Court 6n 
appeal on the merits, raising of the question 
by petition for writ of error corayn nobis 
came too late. 
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APPENDIX—CIVIL RIGHTS, 1959 


STATEMENTS AND RESOLUTIONS BY LEADING RELIGIOUS GROUPS ON DESEGREGATION 
AND HUMAN RIGHTS 


1, “Catholic Bishops Speak on Racial Discrimination and the Moral Law.” 
Statement of principles and objectives, Catholic Interracial Council of 
Chicago, and signed by NCWC, November 14, 1958. 

9, “Churches and Segregation,” adopted by the General Assembly of the National 
Council of the Churches of Christ in the U.S.A., December 5, 1957. 

3 “Methodist Resolution on Intergration,” by the Council of Methodist Bishops ; 
“The Methodist Social Creed,” adopted by the General Conference, 1956. 

4, “A Message on Race Relationships,” adopted by Board of Social and Economic 
Relation of Methodist Church, January 14, 1955. Prompted by recent de- 
cision of the Supreme Court. 

5. “The Bible Speaks on Race,” Board of Social Economic Relations of the 
Methodist Church, adopted September 26, 1957. 

6. “Just Right and Necessary,” a study of reactions to the Supreme Court de- 
cision on segregation with a statement of guiding principles, policies, and 
practical suggestions. The National Council, Episcopal Church, 281 
Fourth Avenue, New York, N.Y. 

7. The Convention and Triennial Daily, “Resolution on Race Is Voted by Bishops,” 
October 11, 1958, volume 1, No. 6, page 2 (news story). 

& “The Lambeth Conference 1958.” The encyclical letter from the bishops to- 
gether with the resolutions and reports, Seabury Press, 1958, pages 1-55 
and 1-56. 


(The statements listed above are as follows:) 


CATHOLIC BISHOPS SPEAK ON RACIAL DISCRIMINATION AND THE 
MORAL LAW 


Statement of Principles and Objectives, Catholic Interracial Council of Chicago 
DISCRIMINATION AND THE CHRISTIAN CONSCIENCE 


Fifteen years ago, when this Nation was devoting its energies to a World 
War designed to maintain human freedom, the Catholic bishops of the United 
States issued a prayerful warning to their fellow citizens. We called for the 
extension of full freedom within the confines of our beloved country. Specifi- 
cally, we noted the problems faced by Negroes in obtaining the rights that are 
theirs as Americans. 

The statement of 1943 said in part: 

“In the providence of God there are among us millions of fellow citizens of 
the Negro race. We owe to these fellow citizens, who have contributed so 
largely to the development of our country, and for whose welfare history imposes 
on us a special obligation of justice, to see that they have in fact the rights 
which are given them in our Constitution. This means not only political equal- 
ity, but also fair economic and educational opportunities, a just share in public 
welfare projects, good housing without exploitation, and a full chance for the 
social advancement of their race.” 

In the intervening years, considerable progress was made in achieving these 
goals. The Negro race, brought to this country in slavery, continued its quiet 
but determined march toward the goal of equal rights and equal opportunity. 
During and after the Second World War, great and even spectacular advances 
were made in the obtaining of voting rights, good education, better paying jobs, 
and adequate housing. Through the efforts of men of good will, of every race 
and creed and from all parts of the Nation the barriers of prejudice and dis- 
crimination were slowly but inevitably eroded. 
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Because this method of quiet conciliation produced such excellent results 
we have preferred the path of action to that of exhortation. Unfortunately 
however, it appears that in recent years the issues have become confuseq and 
the march toward justice and equality has been slowed, if not halted, in some 
areas. The transcendent moral issues involved have become obscured, and 
possibly forgotten. 

Our Nation now stands divided by the problem of compulsory segregation of 
the races and the opposing demand for racial justice. No region of our land 
is immune from strife and division resulting from this problem. In one area 
the key issue may concern the schools. In another it may be Conflicts ove 
housing. Job discrimination may be the focal point in still other sectors, But 
all these issues have one main point incommon. They reflect the determinatio, 
of our Negro people, and we hope the overwhelming majority of our white citi. 
zens, to see that our colored citizens obtain their full rights as given to then 
by God, the Creator of all, and guaranteed by the democratic traditions of our 
Nation. 

There are many facets to the problems raised by the quest for racial justicg 
There are issues of law, of history, of economics, and of sociology. There ay 
questions of procedure and technique. There are conflicts in cultures, Volumes 
have been written on each of these phases. Their importance we do not deny 
But the time has come, in our considered and prayerful judgment, to cut through 


the maze of secondary or less essential issues and to come to the heart of the | 


problem. 

The heart of the race question is moral and religious. It concerns the rights 
of man and our attitude toward our fellow man. If our attitude is governed by 
the great Christian law of love of neighbor and respect for his rights, then We 
can work out harmoniously the techniques for making legal, educational, e¢o. 
nomic, and social adjustments. But if our hearts are poisoned by hatred, or 
even indifference toward the welfare and rights of our fellow men, then our Na- 
tion faces a grave internal crisis. 

No one who bears the name of Christian can deny the universal love of God 
for all mankind. When Our Lord and Savior, Jesus Christ, “took on the forn 
of man” (Philippians 2:7) and walked among men, He taught as the first two 
laws of life the love of God and the love of fellow man. “By this shall all men 
know that you are My disciples, that you have love, one for the other” (John 13: 
35), He offered His life in sacrifice for all mankind. His parting mandate to His 
followers was to “teach all nations” Matthew 28: 19). 

Our Christian faith is of its nature universal. It knows not the distinctions 
of race, color, or nationhood. The missionaries of the church have spread 
throughout the world, visiting with equal impartiality nations such as China 
and India, whose ancient cultures antedate the coming of the Savior, and the 
primitive tribes of the Americas. The love of Christ, and the love of the Chris- 
tian, knows no bounds. In the words of Pope Piux XII, addressed to American 
Negro publishers 12 years ago, “All men are brothered in Jesus Christ; for He, 
though God, became also man, became a member of the human family, a brother 
of all’ (May 27, 1946). 

Even those who do not accept our Christian tradition should at least acknow!- 
edge that God has implanted in the souls of all men some knowledge of the 
natural moral law and a respect for its teachings. Reason alone taught philos- 
ophers through the ages respect for the sacred dignity of each human being and 
the fundamental rights of man. Every man has an equal right to life, to justice 
before the law, to marry and rear a family under human conditions, and to an 
equitable opportunity to use the goods of this earth for his needs and those of 
his family. 

From these solemn truths, there follow certain conclusions vital for a proper 
approach to the problems that trouble us today. First, we must repeat the prin- 
ciple—embodied in our Declaration of Independence—that all men are equal in 
the sight of God. By equal we mean that they are created by God and redeemet 
by His Divine Son, that they are bound by His law, and that God desires them 
as His friends in the eternity of Heaven. This fact confers upon all men human 
dignity and human rights. 

Men are unequal in talent and achievement. They differ in culture and per- 
sonal characteristics. 

Some are saintly; some seem to be evil; most are men of good will, though 
beset with human fraility. On the basis of personal differences we may distil: 
guish among our fellow men, remembering always the admonition : “Let him who 
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is without sin 7 “ * cast the first stone * * * (Jn. 8, 7). But discrimination 
hased on the accidental fact of race or color, and as such injurious to human 
rights regardless of personal qualities or achievements, cannot be reconciled with 
the truth that God has created all men with equal rights and equal dignity. 

Secondly, we are bound to love our fellow man. The Christian love we bespeak 
js not a matter of emotional likes or dislikes. It is a firm purpose to do good to 
all men, to the extent that ability and opportunity permit. 

Among all races and national groups, class distinctions are inevitably made 
on the basis of like-mindedness of a community of interests. Such distinctions 
are normal and constitute a universal social phenomenon. They are accidental, 
however, and are subject to change as conditions change. It is unreasonable and 
injurious to the rights of others that a factor such as race, by and of itself, should 
be made a cause of discrimination and a basis for unequal treatment in our mutual 
relations. 

The question then arises: Can enforced segregation be reconciled with the 
Christian view of our fellow man? In our judgment it cannot, and this for two 
fundamental reasons : 

(1) Legal segregation, or any form of compulsory segregation, in itself and by 
its very nature imposes a stigma of inferiority upon the segregated people. Even 
if the now obsolete Court doctrine of “separate but equal” had been carried out 
to the fullest extent, so that all public and semipublic facilities were in fact equal, 
there is nonetheless the Judgment that an entire race, by the sole fact of race 
and regardless of individual qualities, is not fit to associate on equal terms with 
members of another race. We cannot reconcile such a judgment with the Chris- 
tian view of man’s nature and rights. Here again it is appropriate to cite the 
language of Pope Pius XII: “God did not create a human family made up of seg- 
regated, dissociated, mutually independent members. No; He would have them 
all united by the bond of total love of Him and consequent self-dedication to as- 
sisting each other to maintain that bond intact” (September 7, 1956). 

(2) It is a matter of historical fact that segregation in our country has led 
to oppressive conditions and the denial of basic human rights for the Negro. 
This is evident in the fundamental fields of education, job opportunity, and hous- 
ing. Flowing from these areas of neglect and discrimination are problems of 
health and the sordid train of evils so often associated with the consequent slum 
conditions. Surely Pope Pius XII must have had these conditions in mind when 
he said just 2 months ago: “It is only too well known, alas, to what excesses 
pride of race and racial hate can lead. The church has always been energetically 
opposed to attempts of genocide or practices arising from what is called the 
‘color bar’ ” (September 5, 1958). 

One of the tragedies of racial oppression is that the evils we have cited are 
being used as excuses to continue the very conditions that so strongly fostered 
such evils. Today we are told that Negroes, Indians, and also some Spanish- 
speaking Americans differ too much in culture and achievements to be assimilated 
in our schools, factories, and neighborhoods. Some decades back the same charge 
was made against the immigrant Irish, Jewish, Italian, Polish, Hungarian, Ger- 
man, Russian. In both instances differences were used by some as a basis for 
discrimination and even for bigoted ill treatment. The immigrant, fortunately, 
has achieved his rightful status in the American community. Economic oppor- 
tunity was wide open and educational equality was not denied to him. 

Negro citizens seek these same opportunities. They wish an education that 
does not carry with it any stigma of inferiority. They wish economic advance- 
ment based on merit and skill. They wish their civil rights as American citizens. 
They wish acceptance based upon proved ability and achievement. No one who 
truly loves God’s children will deny them this opportunity. 

To work for this principle amid passions and misunderstandings will not be 
easy. It will take courage. But quiet and persevering courage has always been 
the mark of a true follower of Christ. 

We urge that concrete plans in this field be based on prudence. Prudence may 
be called a virtue that inclines us to view problems in their proper perspective. 
Itaids us to use the proper means to secure our aim. 

The problems we inherit today are rooted in decades, even centuries, of custom 
and cultural patterns. Changes in deep-rooted attitudes are not made overnight. 
When we are confronted with complex and far-reaching evils, it is not a sign of 
weakness or timidity to distinguish among remedies and reforms. Some changes 
ure more necessary than others. Some are relatively easy to achieve. Others 
seem impossible at this time. What may succeed in one area may fail in another. 
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It is a sign of wisdom, rather than weakness, to study carefully the problems 
we face, to prepare for advances, and to bypass the nonessential if it inter. 
feres with essential progress. We may well deplore a gradualism that is merely 
a cloak for inaction. But we equally deplore rash impetuosity that would 
sacrifice the achievements of decades in ill-timed and ill-considered ventures. 
In concrete matters we distinguish between prudence and inaction by asking 
the question: Are we sincerely and earnestly acting to solve these problems? 
We distinguish between prudence and rashness by seeking the prayerful and 
considered judgment of experienced counselors who have achieved success jn 
meeting similar problems. 

For this reason we hope and earnestly pray that responsible and_ sober- 
minded Americans of all religious faiths, in all areas of our land, will seize 
the mantle of leadership from the agitator and the racist. It is vital that we 
act now and act decisively. All must act quietly, courageously, and prayer- 
fully before it is too late. 

For the welfare of our Nation we call upon all to root out from their hearts 
bitterness and hatred. The tasks we face are indeed difficult. But hearts in- 
spired by Christian love will surmount these difficulties. 

Clearly, then, these problems are vital and urgent. May God give this 
Nation the grace to meet the challenge it faces. For the sake of generations 
of future Americans, and indeed of all humanity, we cannot fail. 

(Signed by members of the Administrative Board, National Catholic Welfare 
Conference, in the name of the bishops of the United States November 14, 1958:) 

Francis Cardinal Spellman, Archbishop of New York; James Francis 
Cardinal MelIntyre, Archbishop of Los Angeles; Francis P, 
Keough, Archbishop of Baltimore; Karl J. Alter, Archbishop of 
Cincinnati; Joseph E. Ritter, Archbishop of St. Louis; William 
O. Brady, Archbishop of St. Paul; Albert G. Meyer, Archbishop 
of Chicago; Patrick A. O’Boyle, Archbishop of Washington; Leo 
Binz, Archbishop of Dubuque; Emmet M. Walsh, Bishop of 
Youngstown; Joseph M. Gilmore, Bishop of Helena; Albert R. 
Zuroweste, Bishop of Belleville. 


CATHOLIC INTERRACIAL COUNCIL OF CHICAGO—STATEMENT OF PRINCIPLES AND 
OBJECTIVES 


“The first of these pernicious errors, widespread today, is the for- 
getfulness of that law of human solidarity and charity which is dictated 
and imposed by our common origin and by the equality of rational 
nature in all men, to whatever people they belong, and by the redeeming 
sacrifice offered by Jesus Christ on the altar of the cross to His Heavenly 
Father on behalf of sinful mankind.” 

—Pope Pius XII, Summi Pontificatus 


The Catholic Interracial Council of Chicago recognizes— 

I. That as Catholics, members of Christ’s mystical body, we must be aware 
of the unity of all mankind. This unity is rooted in the essential equality 
of all men, in the Fatherhood of God over all men, in their common descent 
from Adam and Eve, and in the universal redemption of all men by Christ. 

II. That this unity, as God intends, is intensified and deepened in the 
mystical body of Christ which is meant by God to embrace all men without 
exception, so that “those who enter the church, whatever be their origin or 
their speech, must know that they have equal rights as children in the 
house of the Lord, where the law of Christ and the peace of Christ prevail” 
(Pope Pius XII). 

IlI. That, accordingly, racial discrimination is immoral, wholly incon- 
sistent with our Christian faith, and a practical denial of the doctrine of 
our unity in Christ’s mystical body. 

IV. That scientific findings support the conception of human unity and 
essential human equality. 

V. That, as a matter of fact, racial and ethnic minorities in the United 
States are so widely discriminated against, so many millions of American 
Negroes, Indians, Mexicans, Puerto Ricans, Orientals, and other minorities 
are denied full happiness, health, and security, that the common good is 


threatened, full economic development retarded, and domestic peace 
endangered. 
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VI. That we have a moral obligation to work together with our fellow 
citizens for interracial justice, to secure justice and equality of human 
rights to the members of all racial groups. 

VII. That in the daily sacrifice of the mass offered by the mystical body 
in the name of all men, we as Catholics have a unique and powerful source 
at which to learn more deeply what justice and charity mean before God, 
and through which to obtain the assistance of God for uprooting racial 
prejudice, for changing the hearts and minds of men, and for striving 
courageously and perseveringly to eliminate from our society all forms of 
racial discrimination. 

The Catholic Interracial Council of Chicago, therefore, proposes to do the 
following : 

I. To spread the spirit of interracial justice and charity by the personal 
example and prayers of its members until it is interwoven into the daily 
lives of men and institutions. 

II. To conduct an increasingly intensive educational program directed to 
quicken the minds and consciences of fellow Christians, and all the citizens 
of our metropolitan area; to make them sensitive to the practical and moral 
facts of interracial justice. 

III. To develop an effective action program to combat discrimination 
against any group of people, by working for— 

(a) Beonomic equality by securing full employment opportunities for 
all. 

(b) Complete cultural development by securing full access for all to 
health, educational, and recreational facilities. 

(c) Political equality by insuring suffrage for all. 

(d) Intergration in housing and neighborhoods, as the necessary con- 
dition to secure adequate housing for minority groups, and healthy com- 
munity life for all the people of our metropolitan area. 

IV. To cooperate with other organizations working in the cause of inter- 
racial justice, including those national movements to which we can con- 
tribute meaningfully. 


STATEMENT ON THE CHURCHES AND SEGREGATION ADOPTED BY THE 
GPNERAL ASSMBLY OF THE NATIONAL COUNCIL OF THE CHURCHES 
OF CHRIST IN THE U.S.A., DECEMBER 5, 1957 


Racial segregation is contradictory to the teaching of Jesus. Christians in 
increasing numbers are convinced of this. The majority of the communions in 
the National Council of Churches have spoken out against racially exclusive 
policies and practices within the churches. There is increasing movement in 
the direction of developing racial inclusiveness at all levels of the churches’ life 
and work. 

Furthermore, most of the member communions have made it clear that they 
must oppose any law or community practice which segregates or discriminates 
on the basis of race, color or national origin. Such laws and practices are con- 
trary to the Christian principle, that all men are beings of worth in the sight of 
God. They deny the God-given rights, the enjoyment of which are guaranteed 
to all persons by our free and democratic society. In this connection many na- 
tional, regional and local church bodies have supported the U.S. Supreme Court's 
decision regarding the elimination of segregation from public schools. They 
have spoken with equal clarity against segregation in public transportation, 
housing and other aspects of community life. Many of the member communions 
of the National Council of Churches have carried forward within the churches 
active programs of social education and action aimed at the elimination of segre- 
gation in all spheres of life. Despite these activities, the churches must do far 
more to live up to the responsibilities of Christian brotherhood. 

It is encouraging that a large number of church groups and others have been 
speaking out against the fact that economic, political and community pressures 
are being applied to thwart desegregation of the public schools. Those pressures 
deny economic, social and political rights, above all the right to vote, threaten- 
ing the very foundation of our Nation. They deny such personal rights as free- 
dom of religion and conscience, freedom of speech, freedom of peaceable associa- 
tion and assembly and freedom from arbitrary arrest, police brutality, mob vio- 
lence and intimidation. 
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The General Assembly of the National Council of Churches is grateful for the 
effective Christian witness which many churches and individual Christians are 
bearing in communities disturbed by tension and confusion in connection with 
problems of desegregation. We join them in urging responsible local community 
action and obedience to the mandates of the U.S. Supreme Court. We hope 
that the necessity of further Federal enforcement of rights can be avoided by 
the responsible action of local authorities. We are thankful that churches anq 
individual Christians impelled by the mandates of the Gospel of Christ, are 
standing for justice along with reconciliation, for law along with self-discipline. 
We assure the churches and our fellow Christians in these agonizing situations 
of our sympathy and prayers, of our resolution to assist them in ways that may 
be helpful, including continued practical support when they suffer hardship ag 9 
result of loyalty to Christian principles. 

The General Assembly of the National Council of Churches reaffirms at this 
time its renunciation of the pattern of racial segregation, both in the churches 
and in society, as a violation of the gospel of love and human brotherhood. 
Segregation is also bad economics, wasteful of human resources, detrimental to 
the development of a healthy political life, a grave obstacle to the development 
of our relationship and mission with churches in other parts of the world and to 
the establishment of world peace. 

This general assembly commits itself, and urges the member churches and all 
of their constituencies to commit themselves. to strengthen further the efforts 
and to increase the work of the churches, national, regional and local, to achieve 
as soon as possible a nonsegregated society. 


NATIONAL COUNCIL OF THE CHURCHES OF CHRIST IN THE UNITED STATES OF 
AMERICA 


General Board, New York, N.Y., October 2, 1957 
RESOLUTIONS FOR THE GENERAL BOARD 


I. The General Board of the National Council of Churches is grateful for the 
effective Christian witness which many churches and individual Christians are 
bearing in communities disturbed by tension and confusion in connection with 
problems of desegregation. We are thankful that they, impelled by the man- 
dates of the Gospel of Christ, are standing for justice along with reconciliation, 
for law along with self-discipline. Especially during the recent days of crisis 
in Little Rock, such actions of our fellow churchmen have inspired in us a sense 
of warm Christian fellowship. 

II. The General Board authorizes the Department of Racial and Cultural 
Relations to convey the concern of the council, as expressed in its numerous 
statements opposing segregation to officers of church groups, ministers, com- 
munity leaders and others in these and other situations of tension, as the 
department may deem appropriate. 

III. The board endorses the telegram sent by the president of the council to 
the President of the United States on the occasion of his conference with South- 
ern Governors. Copy of telegram to President as follows: 

“Your actions in upholding the decisions of the Federal Courts and in support- 
ing the community forces desirous of complying with the Court’s decisions and 
the steps you have taken to restore law and order are worthy of commendation. 
Obedience to law is essential to the safety and security of all our citizens as 
well as to the good name and influence of our Nation abroad. I trust that these 
important considerations will be determinative as you confer with the commit- 
tee of Southern Governors. May God bless and guide you in your deliberations 
and decisions. 

EUGENE CARSON BLAKE, 
President, National Council of Churches.” 


RESOLUTION ON RACIAL TENSIONS ADOPTED BY THE GENERAL BOARD OF THE 


NATIONAL COUNCIL OF THE CHURCHES OF CHRIST IN THE U.S.A.. FEBRUARY 
27-28, 1957 


Voted that the National Council of Churches notes with deep appreciation the 
eadership being taken by various church councils, councils of church women, 
ministerial groups, and individual Christians, who are working earnestly for 
discipline and good will in situations of racial tension in all parts of the country. 
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We continue to join in prayer with all those whose patience is sorely tried 
and who suffer because of enmities. 


THE METHODIST SOCIAL CREED 
(Adopted 1956 general conference ) 


“We instruct those in charge of publishing the Discipline to include the social 
ereed, With such revisions as may be adopted from time to time, in all future 
editions unless other directions are received from the general conference.” 
Discipline, 1940. 

BE. Freedom from discrimination.—We stand for the rights of racial groups 
and insist that the social, economic, and spiritual principles set forth in this 
creed apply to all races alike. We urge individual Christians and churches to 
make a Serious and prayerful examination of their own attitudes and practices 
in regard to racial equality and fellowship with the determination to bring our 
practices into conformity with Christian ideals. 


THE METHODIST CHURCH AND RACE 
(Adopted 1956 general conference ) 


The teaching of our Lord is that all men are brothers. The Master permits 
no discrimination because of race, color, or national origin. 

The position of the Methodist Church, long held and frequently declared, is an 
amplification of our Lord’s teaching: “To discriminate against a person solely 
upon the basis of his race it both unfair and un-Christian. Every child of God 
is entitled to that place in society which he has won by his industry and his 
character. To deny him that position of honor because of the accident of his 
birth is neither honest democracy nor good religion” (“The Episcopal Address,” 
19%2 and 1956). 

There must be no place in the Methodist Church for racial discrimination or 
enforced segregation. Recognizing that we have not attained this goal, yet 
rejoicing in the progress made, we recommend that discrimination or segregation 
by any method or practice, whether by conference structure or otherwise, in the 
Methodist Church be abolished with reasonable speed. The growing spirit of 
brotherhood throughout the church strengthens our confidence that under the 
leadership of the Holy Spirit we will continue to go forward. 

There is a changing racial climate in our world, largely growing out of the 
teachings of the Christian church. The conscience of society has become in- 
creasingly sensitive regarding racial discrimination and injustice. Methodists 
ute with people of all lands and all faiths in a determined effort to eliminate 
these un-Christian practices. We look to the ultimate establishment of a truly 
Christian society. 

The decisions of the Supreme Court of the United States relative to segrega- 
tion make necessary far-reaching and often difficult community readjustments 
throughout the Nation. We call upon our people to effect these adjustments in 
all good faith, with brotherliness and patience. In doing this all racial groups 
must be willing to admit their imperfections and seek to correct them. Let 
these things, however, be done in love lest the cause of Christ suffer at our 
hands. 

It is our desire to accomplish the realization of Christian brotherhood and 
full participation by all in every aspect of the church's life. We join other peo- 
ple of good will around the world in moving toward the day when all races shall 
share richly without discrimination or segregation in the good things of life. 
Therefore, we resolutely go forward with the work begun with respect to race 
relations in the church and in our world. 

In this spirit, we recommend the following : 

1. That the institutions of the church, local churches, colleges, universities, 
theological schools, publishing agencies, hospitals, and homes carefully restudy 
their policies and practices as they relate to race, making certain that these 
policies and practices are Christian. 

2. That Methodists in their homes, in their work, in their churches, and in 
their communities actively work to eliminate discrimination on the basis of race, 
lor, or national origin. That parents, teachers and others who work with 








2750 CIVIL RIGHTS—1959 


children and youth help create attitudes which make it easy to live in harmony 
with those of other races. 

3. That Methodist Churches in changing neighborhoods, rather than seeking 
new locations, early prepare their people to welcome into their fellowship all 
races as they become a part of their community. 

That our pastors, upon whom rests the responsibility of receiving individuals 
into church membership, discharge that responsibility without regard to race, 
color, or national origin. 

4. That bishops, district superintendents, pastors, and lay leaders seek ways 
for the implementation of better fraternal relations between the central juris- 
diction and other jurisdictions where they are adjacent, by closer cooperation at 
annual and district conferences, and at local church levels. 

5. That Methodists at national and international meetings of the church 
make provision for equality of accommodations for all races, without discrimina- 
tion or segregation. 

6. That the many racial and national groups which make up our Methodist 
world fellowship be afforded the opportunity without discrimination to enjoy 
full participation in all the activities of the church. 


A MESSAGE ON RACE RELATIONSHIPS 


PROMPTED BY A RECENT DECISION OF THE SUPREME COURT OF THE UNITED STATES 
ON SEGREGATION IN THE PUBLIC SCHOOLS 


Adopted January 14, 1955, by Board of Social and Economic Relations of the 
Methodist Church, A. Dudley Ward, Executive Secretary, Chicago, Il. 


A recent decision of the Supreme Court of the United States on the subject of 
segregation in the public schools serves to direct the attention of Methodist 
people to the position and convictions of our Church on the Christian attitude 
in race relationships. 

A STEP FORWARD 


We realize that legislation and judicial interpretation are not the function of 
the church. The primary responsibility of the church is in the moral and 
spiritual areas of life. However, legislation and decisions of the courts are re 
sponsive to the changing moral convictions of the people. This is clearly illus- 
trated by the recent decision of the Supreme Court in the school segregation 
cases. Despite the fact that for many years the courts of our land, including 
the Supreme Court itself, have held repeatedly that segregation in public schools 
is lawful (under the “separate but equal facilities” doctrine), the churches have 
carried on a continuing battle for complete and equal rights for all people with- 
out regard to race, creed, or color. The feeling abides that the decision of the 
Supreme Court is a step forward which reflects the oft-repeated position of the 
churches upon this subject. 


THE ESTABLISHED POSITION 


We point to the stated position of the Methodist Church upon this sub- 
ject. Attention is especially called to the following statements, all of which 
were made some years before the Supreme Court decision was announced: 

1. In 1948 the general conference of the Methodist Church stated: ‘The 
principle of racial discrimination is in clear violation of the Christian belief 
in the fatherhood of God, the brotherhood of man, and the Kingdom of God, 
the proclamation of which in word and life is our gospel. We therefore have 
no choice but to denote it as unchristian and to renounce it as evil. This we 
do without equivocation.” 

2. The Episcopal address delivered to the 1952 session of the general con- 
ference of the Methodist Church declared: “To discriminate against a_per- 
son solely upon the basis of his race is both unfair and unchristian. Every 
child of God is entitled to that place in society which he has won by his in- 
dustry, his integrity, and his character. To deny him that position of honor 
because of the accident of his birth is neither honest democracy nor good 
religion.” 

3. In 1952 the general conference of the Methodist Church stated: “Ours 
is a world church. As such its responsibility is to unite in one fellowship 
men and women of all races and nations. As Christians we confess ourselves 
to be children of God, brothers and sisters of Jesus Christ * * * it is * * * 
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our imperative duty * * * resolutely to set about achieving a Christian broth- 
erhood in the Church that will be free from race discrimination and segre- 
gation.” (The Discipline of the Methodist Church, 1952, page 651.) 


THE DIFFICULTIES AHEAD 


We realize that the carrying out of the Court’s opinion in these cases will 
pe fraught with difficulty and pain unless the steps taken to put it into ef- 
fect are made with the moral support of Christian people of both the white 
and the colored races. We are mindful of the fact that the adjustments which 
now must be made present greater problems in some areas than others, but 
we are confident that our people in all areas of our country can and will face 
and solve these problems in a just and Christian manner. 


THE PROGRESS MADE 


The Methodist Church is keenly aware of these problems. They are not 
new. They have existed ever since peoples of different races have attempted 
to live side by side. Progress has already been made in producing understand- 
ing and good will between those of different racial origins. We are of many 
racial origins. yet we have learned to make the proud backgrounds of our 
yarious races part of our own heritage. This is the genius of America. 

We are proud of the outstanding accomplishments of many of those of the 
colored races among us. We are prouder of the fact that no other race in 
history has made such progress in such a short period of time as has the 
American Negro. 

THE BOARD RECOMMENDS 


We recommend to our Methodist people, clergy, and laity alike: 

1. That the decision of the Supreme Court be accepted graciously and grace- 
fully with the realization that this decision is but a confirmation of our own 
church’s position. 

2. That our people in their individual lives, in their church activities, and in 
their communities practice the conviction that no one should be discriminated 
against on the basis of race or color. 

3. That we actively support and continually strive to preserve and improve 
our public schools to the end that every child shall be afforded the best possible 
means which public education can provide to prepare him for responsible citizen- 
ship in a democratic community. We look to our people to help superintendents 
and boards of education who face the task of implementing the decision of the 
court. 

4, That we create right attitudes in our homes and in our church schools as we 
work with children and youth so they may learn to live in harmony with those of 
other races. 

5. That we practice and preach our belief that we are all children of the same 
Heavenly Father, that we all live under the same law, and worship the same 
God, Therefore, we encourage our churches everywhere to move resolutely 


forward toward the goal of full participation of the people of all races in the life 
of the church and the community. 


THE BIBLE SPEAKS ON RACE 


Adopted by board of social and economic relations of the Methodist Church, 
September 26, 1957 


The general board of social and economic relations is happy to 
release to the church this statement on “The Bible Speaks on 
Race.” The inspiration for this pamphlet came from the state 
ment of a similar nature published by the Christian Life Com- 
mission of the Baptist General Convention of Texas, whose 
willingness to cooperate with us in the use of their idea and 
material pleased us greatly. We commend this document to 
our church for careful study and discussion. 


Throughout the Bible mention is made of national and racial groups. They 
are said to have a common origin and to form basically one family of men. 
Modern science agrees with the Biblical assertion of the essential oneness of all 
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mankind. The Bible affirms that it is God’s purpose to unite all men in Christ 
and the Church. 

There are passages in the Bible where suspicion and hatred of other peoples 
are expressed, as, for example, in Obadiah, Ezra, Nahum, and certain Psalms, 
But in the light of Jesus’ life and teaching it is clear that the large-hearted 
attitudes expressed in Isaiah and Jonah and in the New Testament are more in 
harmony with the divine will. 

The modern race problem is fundamentally moral and spiritual, not simply 
economic, political, and cultural. The Bible describes in terms that speak plainly 
to our modern racial tensions how men are to live together on this earth in 
obedience to the will of God. This will, as set forth in the Bible, is expressed 
in the following affirmations: 


1. All nations of men have a common origin and in the eyes of God constitute 
a single family 


Acts 17: 24, 26: “God * * * hath made of one blood all nations of men for to 
dwell on all the face of the earth * * * ” (AV) “And he made from one every 
nation of men to live on all the face of the earth. * * * (RSV. Passages here. 
after are from this version. ) 

Ephesians 3: 14-15: “For this reason I bow my knees before the Father, 
from whom every family in heaven and on earth is named * * *.” 


2. Man was created in the image of God and therefore every human being is 
of infinite worth 

Genesis 1:27: “God created man in his own image, in the image of God he 
created him.” : 

Matthew 18: 14: “It is not the will of my Father who is in heaven that one of 
these little ones should perish.” 

II Peter 3:9: “The Lord * * * is forbearing toward you, not wishing that 
any should perish, but that all should reach repentance.” 
3. God shows no partiality 

Acts 10: 34-35: “God shows no partiality, but in every nation any one who 
fears him and does what is right is acceptable to him.” 

Romans 2: 11: “God shows no partiality.” 

Ephesians 6:9: ‘“* * * there is no partiality with him.” 


}. Jesus Christ came to redeem every man regardless of race or nationality 


The New Testament writers stress the universality of the gospel: 

John 3:16: “For God so loved the world that he gave his only Son, that who- 
ever believes in him should not perish but have eternal life.” 

Luke 24:47: ‘“* * * that repentance and forgiveness of sins should be 
preached in his name to all nations * * *.” 

Hebrews 2:9: “* * * that by the Grace of God he might taste death for 
every one.” 

Romans 10: 12-13: “There is no distinction between Jew and Greek; the same 
Lord is Lord of all and bestows his riches upon all who call upon him. For, 
‘every one who calls upon the name of the Lord will be saved.’ ” 

Jesus showed a special interest in the Samaritans, who were despised by the 
Jews; 

John 4: 1-42: He offered the water of life to the woman of Samaria and her 
people. 

Luke 10: 25-37: A Samaritan was the hero in one of his greatest parables. 

Luke 17: 11-19: He commented on the gratitude of the healed Samaritan 
leper who alone returned to give him thanks. 

Acts 1:8: He included Samaria in his commission to his Disciples. 


5. Persons who respond to the call of Christ in love and obedience enter a new 
kind of fellowship in the Church where racial barriers are transcended 

Galatians 3: 26-28: “In Christ Jesus you are all sons of God, through faith. 
* * * There is neither Jew nor Greek, there is neither slave nor free, there is 
neither male nor female; for you are all one in Christ Jesus.” 

Ephesians 2: 13-18: “But now in Christ Jesus you who once were far off 
have been brought near in the blood of Christ. For he is our peace, who has 
made us both one, and has broken down the dividing wall of hostility, by 
abolishing in this flesh the law of commandments and ordinances, that he 
might create in himself one new man in place of the two, so making peace, 
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and might reconcile us both to God in one body through the cross, thereby bring- 
ing the hostility to an end. And he came and preached peace to you who were 
far off and peace to those who were near; for through him we both have ac- 
cess in one spirit to the Father.” 

Colossians 3:11: “Here there cannot be Greek and Jew, circumcised, and 
uncircumcised, barbarian, Scythian, slave, free man, but Christ is all, and in 
all.” 

Luke 13: 29: “Men will come from east and west, and from north and south, 
and sit at table in the Kingdom of God.” 


6. The Church is called and empowered by God to reconcile a divided humanity 
and to unite all people into the one family of God 


John 10:16: “I have other sheep, that are not of this fold; I must bring 
them also, and they will heed my voice. So there shall be one flock, one 
shepherd.” 

John 17: 20-22: “I do not pray for these only, but also for those who are 
to believe in me through their word, that they may all be one; even as thou, 
Father, art in me, and I in thee, that they also may be in us, so that the 
world may believe that thou hast sent me. The glory which thou hast given me 
[have given to them, that they may be one even as we are one.” 

Ephesians 1:9-10: “He has made known to us in all wisdom and insight 
the mystery of his will, according to his purpose which he set forth in Christ 
as a plan for the fullness of time, to unite all things in him, things in heaven 
and things on earth.” 

II Corinthians 5:17-20: “If any one is in Christ, he is a new creation; 
the old has passed away, behold, the new has come. All this is from God, who 
through Christ reconciled us to himself and gave us the ministry of recon- 
cilation; that is, God was in Christ reconciling the world to himself, not count- 
ing their trespasses against them, and entrusting to us the message of recon- 
cilation. So we are ambassadors for Christ, God making his appeal through 
us.” 

7. Each member of the Church is summoned by God to work where he is toward 
overcoming misunderstandings and antagonisms that men may dwell to- 
gether in unity 

Romans 12: 16: “Live in harmony with one another.” 

I Peter 1: 22: “Having purified your souls by your obedience to the truth for 
a sincere love of the brethren, love one another earnestly from the heart.” 

I John 4: 7-8, 19-21: “Beloved, let us love one another; for love is of God, and 
he who loves is born of God and knows God. He who does not love does not 
know God; for God is love. * * * We love, because he first loved us. If any one 
says ‘I loved God,’ and hates his brother, he is a liar; for he who does not love 
his brother whom he has seen, cannot love God whom he has not seen. And this 
commandment we have from him, that he who loves God should love his brother 
also.” 

Psalm 133: 1: “Behold, how good and pleasant it is when brothers dwell in 
unity.” 

Acts 10: 28: “God has shown me that I should not call any man common of 
unclean.” 

Acts 11: 9, 17: “‘What God has cleansed you must not call common.’ * * * 
If then God gave the same gift to them (the Gentiles) as he gave to us when 
we believe in the Lord Jesus Christ, who was I that I could withstand God?” 


BIBLE PASSAGES AND CONCEPTS SOMETIMES USED IN DEFENSE OF DISCRIMINATION 
ON THE BASIS OF RACE 


Genesis 9: 18-27 is occasionally used as the basis for saying that God placed 
a curse on Ham and his descendants, turning them black and assigning them a 
place of inferiority and servility in society. It should be noted that the purpose 
of the passage is to explain why the Israelites came to a position of dominance 
over the Canaanites—not over the peoples of Africa. This is accomplished by 
appealing to the curse of Noah, a curse being thought by ancients to have per- 
manent effect. It will be noted in a careful reading of the passage that: (1) 
God placed a curse on no one; (2) Noah did the cursing after being awakened 
from a drunken stupor; (3) Canaan was the one actually cursed by Noah, not 
Ham: (4) There is no indication of God’s having approved Noah’s act or of 
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his having implemented it in any way; and (5) No reference is made to any- 
body’s having been given a different color. 

Genesis 11: 1-9 records the incident of God’s confounding the builders of the 
tower of Babel by confusing their language and scattering them over the face 
of the earth. The passage can hardly be used to support the idea that God 
ordained separate “races.” It should be noted: (1) That the scattering of men 
was a judgment of God on man’s arrogance, not a part of his original intention 
for the human family; (2) that the story of Pentecost in Acts 2 clearly indicates 
that it is God’s intention in the Messianic Age to reverse the disruption of Babel 
(representatives of “every nation under heaven” heard and understood the 
apostles, and all men were incited to join the Church of Christ). The tower of 
Babel story is evidence of what God does not want, rather than of what he 
intends! 

Joshua 9: 23 cannot be used to support the concept of enslavement on the basis 
of race. The Gibeonites were not from a different race than the Hebrews. Both 
were Semitic peoples and would have to be classified as Caucasians. Further- 
more, the story does not say that God told Joshua to make the Gibeonites “hewers 
of wood and drawers of water.” Joshua did to them what was good and right in 
his own sight (verses 25-26). 

Acts 17: 26 says that God “made from one every nation of men to live on all 
the face of the earth, having determined allotted periods and the boundaries of 
their habitation” ; but the reference is to distribution of nations, not races. Those 
who use this verse to defend segregation in America do not suggest that modern 
Americans move out of the United States. 

It is occasionally argued that since God “chose” the Jews it is apparent that he 
favors certain races over other races. It is true that the Bible teaches that God 
finds and calls people to do special work for him in the world, people who for 
various reasons are peculiarly suited to his purpose. Originally God called a 
family, the family of Abraham, which grew into a nation. He never called a 
“race.” The Hebrews were a nation, not a race. It should be noted further 
that God’s call involves tremendous responsibility, and if the people called fail 
in discharging their obligation, they are rejected and others chosen. When many 
Jews failed God, he chose other Jews and at length even Gentiles. Titus, a Greek, 
for example, became one of the chosen because he responded to God's call in faith 
and obedience. God has no favorites; he works with those who will work with 
him. 

CONCLUSION 


If one reads the Bible as a whole, it becomes unmistakably clear that God is 
seeking to heal the divisions in humanity caused by human sin and to bring all 
peoples of the earth into a community of the redeemed. In this blessed commu- 
nity human barriers of every sort are abolished or transcended. ‘In Christ Jesus 
you are all sons of God, through faith. * * * There is neither Jew nor Greek, 
there is neither slave nor free, there is neither male nor female; for you are all 
one in Christ Jesus” (Gal. 3: 26-28). The first Christians found that with God’s 
spirit within them they could overcome prejudice toward Samaritans and Gen- 
tiles and look on people who were in Christ as sons of God and brothers, not as 
white men, yellow men, or black men. 


JUST, RIGHT, AND NECESSARY 
The National Council, New York, N.Y., 1955 
THE NATIONAL COUNCIL 


The Right Reverend Henry Knox Sherrill, 8S.T.D., president. 
Department of Christian Social Relations: 

The Very Reverend John C. Leffler, D.D., chairman. 

The Right Reverend Lauriston L. Scaife, D.D. 

The Right Reverend Howard R. Brinker, D.D. 

Franklin B. Parker, Jr. 

Mrs. Roger L. Kingsland. 

The Reverend Almon R. Pepper, D.D., director. 
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Division of Christian Citizenship: 
The Right Reverend Lauriston L. Seaife, D.D., chairman. 
The Right Reverend A. C. Lichtenberger, D.D., vice chairman. 
The Right Reverend J. Brooke Mosley, D.D. 
The Reverend Leland B. Henry. 
Peter Day. 
The Reverend Douglas L. Maclean. 
Mrs. Stephen K, Mahon. 
Mrs. Theodore O. Wedel. 
The Reverend Moran Weston, Ph. D., executive secretary. 


THE COMMITTEE OF ADVICE 


The Right Reverend C. Alfred Cole, D.D., bishop of upper South Carolina; chair- 
man of the department of Christian social relations, province of Sewanee. 

The Right Reverend Thomas H. Wright, D.D., bishop of east Carolina; chairman 
of the Biracial Committee of the National Council. 

The Reverend Duncan M. Hobart, chairman, department of Christian social re- 
lations, diocese of Mississippi. 

The Reverend Duncan M. Gray, Jr., rector, Calvary Church, Cleveland, Miss. 

The Reverend Cedric E. Mills, D.D., rector, St. James’ Church, Baltimore, Md. 

The Reverend Tollie L. Caution, D.D., secretary, Biracial Committee of the Na- 
tional Council. 

The Reverend George M. Alexander, member, the National Council; rector, 
Trinity Church, Columbia, 8.C. 

George S. Mitchell, Ph. D., executive director, Southern Regional Council; mem- 
ber Church of the Epiphany, Atlanta, Ga. 

Lester B. Granger, executive director, National Urban League; member, St. Mar- 
tin’s Church, New York City. 

The Honorable Francis O. Clarkson, judge of the Supreme Court of North Caro- 
lina; former chancellor, diocese of North Carolina, Charlotte, N.C. 

Mrs. Francis O. Clarkson, member of the National Council. 

Charles E. Shaw, president, Watchtower Insurance Co.; member of St. Luke’s 
Church, Houston, Tex. 

Mrs. D. Ellwood Williams, Jr., president, woman’s auxiliary, St. Anne’s Church, 
Annapolis, Md.; chairman of Christian social relations, Maryland State Council 
of Churchwomen. 

Dorothy Ferebee, M.D., former president, National Council of Negro Women; 
member, St. Mary’s Church, Washington, D.C. 


I. AN Hisroric ACTION 


In an action as historic as the Supreme Court’s own decision on public 
school segregation, the National Council of the Episcopal Church* unanimously 
accepted a report and statement of guiding principles on the decision, and 
commended the document to the church and churchmen for study and action 
“as they may be led.” 

The document was prepared, at the request of the council,’ by its department 
of Christian social relations an division of Christian citizenship, assisted by a 
representative group of churchmen serving as a committee of advice. The 
report consists of a factual summary of public reaction to the decision during 
the first 6 months after it was announced, with special reference to the reaction 
of publie school authorities and of church groups. The reaction of parachial, 
diocesan, and provincial bodies of the Episcopal Church is reported in some 
detail. 

The council’s resolution noted that the study document had been prepared 
to “assist parochial and diocesan authorities in their efforts to promote a wise, 
wholehearted, and genuine realization of the principles set forth by the Court 
and supported so widely by churchmen in all parts of the country.” 

The council also directed that the documents be transmitted to certain 
leaders of the church and of educational institutions affiliated with the church, 
with the request that they consider and act on the documents and inform the 
council of any use to which they may be put. 


1 At its regular quarterly meeting, Dec. 8-9, at Seabury House. 
2 The council’s resolution requesting the report and statement may be found on p. 43. 


40361—58—pt. 441 
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The text of the council’s resolution is: 

Resolved: The National Council accepts the report on church reaction to the 
Supreme Court decision on segregation in public schools and the guiding state. 
ment thereon, prepared by the division of Christian citizenship at the request 
of the council, and adopted by the division and the department of Christian 
social relations, as being in keeping with the spirit and intent of the resolutions 
of the general convention of 1952 on justice and equal opportunity. 

The council commends this report and statement for study to all churchmen, 
and to such others as may care to take note of it, with the hope that this report 
of facts and this statement of guiding principles and policies may assist paro- 
chial and diocesan authorities in their efforts to promote a wise, wholehearted, 
and genuine realization of the principles set forth by the Court and supported 
so widely by churchmen in all parts of the country. 

The council transmits this report and statement to all bishops of the church, 
deans of seminaries, trustees of educational institutions affiliated with the 
church, and to diocesan and provincial officers, with the request that they study 
and act on these documents as they may be led, and that they inform the 
council of any use which they may make of this document; and it requests 
further that its department of Christian social relations and division of Christian 
citizenship summarize and report such information to the council from time 
to time, and continue to give leadership in this matter. 

The council’s resolution made an affirmation of the justice of the Court’s 
decision from the point of view of Christian faith and morals, as well as from 
the point of view of law and democratic principles. It concluded with an appeal 
to churchmen, despite the “very real and very great difficulties faced by them 
in many areas, to join with all men and women of good will to realize in the 
chureh and in the community the principles and goals of the Court’s decision.” 


II. AN AFFIRMATION AND AN APPEAL TO CHURCHMEN 


The council notes that parochial, diocesan, and provincial bodies of the Epis- 
ecopal Church have already taken positive and supportive action. These actions 
range all the way from affirmations of general principles, to specific recommen- 
dations, to specific acts in crisis situations. 

The council adopts the following passages from the statement of guiding prin- 
ciples presented by the department and division : ? 

“The Court’s ruling is more than a matter of law and order * * * it is also 
a matter of religious faith and democratic principles * * * for it has to do 
with the will of God and the welfare and destiny of human beings * * *, 
Judged in the light of Christian principles * * * the Court’s decision is just, 
right, and necessary. 

“We thank God for the new and rich opportunity for health and healing which 
the decision has opened up, and for the hope this brings to people all over the 
world. 

“We thank God that so much of the growing support is based on reasoned 
Christian insight, faith, and conviction. 

“We thank God also that through His Holy Spirit, He has put it into the hearts 
of many to undertake voluntarily to remove these barriers between the children 
of our land. These efforts have demonstrated that the decision is as workable 
in practice as it is sound in principle. It is true and it works. In the light of 
these successes, the recognized practical difficulties which still exist may be 
seen as manageable, when approached by men and women of good will.” 

With full and sympathetic appreciation of the very real and very great diffi- 
culties faced by the church and churchmen in many areas, we feel compelled, 
however, to appeal to churchmen and others everywhere, to join with all men 
and women of good will, to realize in the church and in the community the prin- 
ciples and goals of the Court’s decision. 


Ill. A Report: Tue First 6 Montus or Purriic Scnoor DESEGREGATION * 


The discussion and action of the division of Christian citizenship, its com- 
mittee of advice, of the department of Christian social relations, and of the 
National Council, were based upon a written report of reaction to the Court’s 


2The full text of the resolution may be found on p. 37. 


* Except for editorial changes to bring it up to date, this section, pp. 5-36, is the “report” 
as prepared by request of the council. 
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decision during the 6 months which followed its announcement on May 17, 1954. 
This report is an essential part of the statement and resolution acted on by the 
council and commended to the church for study and action. It is clearly the 
intent of the council that the report and statement be considered together ; for 
the facts illuminate and lead to both the statement and resoluion. 


1. THE SUPREME COURT DECISION : ITS BACKGROUND AND EXCERPTS 


Its background.—Four separate cases, instituted by Negro parents on behalf 
of their children, were originally argued before the Supreme Court in December 
1952. 

While these cases originated in different places (Clarendon County, 8S. C.; 
Prince Edward County, Va.; Topeka, Kans.; Wilmington, Del.; and Washington, 
D.C.) ; a common legal question bound them together and the Supreme Court 
considered them accordingly. <A fifth case from the District of Columbia, similar 
in nature, but having a different legal question as its basis, was argued at the 
same time and a decision was handed down separately. 

In each of the four cases, the parents were seeking the aid of the courts in 
obtaining admission of their children to the public schools of their community 
on a nonsegregated basis. Their children had been denied admission to schools 
attended by white children under laws requiring or permitting segregation 
according to race. This segregation was alleged to deprive the plaintiffs of the 
equal protection of the laws under the 14th amendment. 

Through their legal representatives the parents argued that segregated public 
schools are not equal and cannot be made equal, and that hence their children 
were deprived of equal protection of the laws. 

At the conclusion of the original arguments, the Court requested additional 
time and the lawyers of the plaintiffs, of the defendants’ States, and of the 
U.S. Department of Justice were invited to submit information relating to certain 
questions advanced by the Court. 

Oral arguments on these questions and briefs were submitted in December 
1953. 

On May 17, 1954, the Supreme Court handed down its now historic decision. 
The cardinal sections of this decision are cited herewith. 


Excerpts from Supreme Court decision ' 


“Our decision * * * cannot turn on merely a comparison of these tangible 
factors (of equality or non-equality of buildings, curiculums, qualifications and 
salaries of teachers) in the Negro and white schools involved in each of these 
cases. We must look instead to the effect of segregation itself on public 
education. 

“* * * We must consider public education in the light of its full development 
and its present place in American life throughout the Nation. Only in this way 
can it be determined if segregation in public schools deprives these plaintiffs 
of the equal protection of the laws. 

“Today, education is perhaps the most important function of State and loeal 
governments. Compulsory school attendance laws and the great expenditures 
for education both demonstrate our recognition of the importance of education 
to our democratic society. It is required in the performance of our most basic 
public responsibilities, even service in the Armed Forces. It is the very founda- 
tion of good citizenship. 

“Today it is a principal instrument in awakening the child to the cultural 
values, in preparing him for later professional training, and in helping him to 
adjust normally to his environment. In these days, it is doubtful that any child 
may reasonably be expected to succeed in life if he is denied the opportunity 
of an education. Such an opportunity, where the State has undertaken to pro- 
vide it, is a right which must be made available to all on equal terms. 

“We come than to the question presented: Does segregation of children in 
public schools solely on the basis of race, even though the physical facilities and 
other tangible factors may be equal, deprive the children of the minority group 
of equal educational opportunities? We believe that it does. 

“In Stweatt v. Painter, supra, (and) in MeLaurin v. Oklahoma State Regents, 
supra, the Court * * * resorted to intangible considerations * * *. Such con- 
siderations apply with added force to children in grade and high schools. To 
separate them from others of similar age and qualifications solely because of 
their race, generates a feeling of inferiority as to their status in the com- 
munity that may affect their hearts and minds in a way unlikely ever to be 
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undone. The effect of this separation on their educational opportunities wag 
well stated by a finding in the Kansas case by a court which nevertheless felt 
compelled to rule againsts the Negro plaintiffs : 

“ ‘Segregation of white and colored children in public schools has a detri- 
mental effect upon the colored children. The impact is greater when it has the 
sanction of the law; for the policy of separating the races is usually interpreted 
as denoting the inferiority of the Negro group. <A sense of inferiority affects 
the motivation of a child to learn. Segregation with the sanction of law, there 
fore, has a tendency to retard the educational and mental development of Negro 
children and to deprive them of some of the benefits they would receive in a 
racially integrated school system.’ 

“We conclude that in the field of public education the doctrine of ‘separate 
but equal’ has no place. Separate educational facilities are inherently un- 
equal. Therefore, we hold that the plaintiffs * * * are, by reason of the segre- 
gation complained of, deprived of the equal protection of the laws guaranteed by 
the 14th amendment.” 

In a separate decision handed down at the same time on the fifth case arising 
in the District of Columbia, the Court said: 

“In view of our decision that the Constitution prohibits the States from 
maintaining racially segregated public schools, it would be unthinkable that the 
same Constitution would impose a lesser duty on the Federal Government. 
We hold that racial segregation in the public schools of the District of Columbia 
is a denial of the due process of law guaranteed by the fifth amendment to the 
Constitution.” 

Because of the far-reaching implications of these rulings, the Court invited 
the legal representatives of all parties, and the Attorney General of the United 
States, to submit additional briefs and to make oral arguments at the next 
session of the Court. 

2. REACTION TO THE DECISION 


Reaction to the Supreme Court decision was immediate and worldwide. With- 
in the Nation, leaders in all walks of life and in all sections of the country had 
their say. Public discussion in the District of Columbia and the 21 States most 
affected by the decision was most vigorous. Opinions expressed ranged all the 
way from forthright and enthusiastic approval to outright defiance of the law 
of the land, as affirmed in the decision. Many counseled calmness, caution, 
and commonsense. 


Political leaders and school authorities 


The reaction and opinions of political leaders and school authorities in States 
most affected by the decision are of crucial importance. They primarily are 


responsible :for the maintenance of law and order, and for working out practical. 


ways of compliance with the decision. 

Six months after the decision was announced, the picture was somewhat 
as follows: At the 20th annual meeting of the Conference of Southern Govy- 
ernors, in mid-November, the Governors of seven States—Virginia, Louisiana, 
South Carolina, Texas, Georgia, Florida, Oklahoma—issued a signed statement 
in which they declared that integration of public schools would “engender 
dissensions that do not now exist.” They further asserted that they. would 
“exercise every proper prerogative” to keep segregated public schoels. The 
Governor of Mississippi was not present at that time but is known to be in 
accord with these sentiments. 

The Governors of six States—Tennessee, Arkansas, Kentucky, Maryland, 
West Virginia, and Alabama—who were also present, but did not sign the 
statement, may be presumed to be disposed toward a more moderate position, 
if not that of full compliance. 

Four States—Georgia, South Carolina, Louisiana, and Mississippi—have en- 
acted legislation designed to maintain segregated public schools (New York 
Times, Sept. 17, 1954). In North Carolina, the Governor appointed a citizens 
commission to study the implications of the Court’s decision and to make 
recommendations. 

In Tennessee State officials proposed gradual desegregation beginning with 
the first grade. The solicitor general stated: “As we see it now the question 
of whether there will be segregation was settled by the decision last May. 
We see no point in further arguing that point. Instead we will present our 
ideas about how the ending of segregation can be carried out with a minimum 
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of disturbance to our school system.” The attorney general of the State and 
the commission of education generally agreed with the solicitor general (N.Y. 
Times, Aug. 19, 1954). 

The Governor of Alabama is reported to have resisted increasing political 
pressure to call a special session of the legislature to enact an amendment 
to the State constitution to make possible the abolition of public education 
(Southern School News, vol. I, No. 3, Nov. 4, 1954, p.1). 

In Virginia the Governor appointed the Virginia Commission on Public Edu- 
eation, to study the matter and to make recommendations. This commission 
is scheduled to hold public hearings. 

In contrast to the foregoing, voluntary compliance with the Court’s decision 
was the order of the day in a number of States and cities. 

Shortly after the decision the attorney general of Missouri ruled that State 
segregation laws were nullified by the decision, but held that compliance with 
the decision was voluntary until the Court announced its implementation de- 
crees. However, school authorities announced their intention to comply with 
the decision in all of the schools of the 69 counties affected by the decision 

INS * September—October 1954, vol, 25, No. 5, p. 1). The other 35 counties 
in the State were not affected by the decision. At the end of October the 
Southern School News reported that 289 of the 466 school districts in Missouri 
have no Negro pupils. “Of the remaining 177 with Negro pupils, 110 have 
begun some form of desegregation. In no case has desegregation caused any 
incident.” 

In Kansas, where segregation was permitted but not required by law, officials 
announced voluntary compliance shortly after the decision was announced. 

In Kentucky, Republican and Democratic leaders agreed in announcing their 
intention to support voluntary compliance and thus kept the issue of desegrega- 
tion out of the election campaign this year. 

In West Virginia, where voluntary compliance was undertaken in three 
counties, there was opposition from some parents and some picketing. State 
officials, however, continued to make plans for voluntary compliance with the 
Court’s decision. The State board of education opened the nine colleges under 
its jurisdiction to all qualified students. As a result, West Virginia State 
College, which until this year, has been open only to Negro students, has ad- 
mitted more than 180 white students on a coeducational basis. This shows 
that the desegregation movement is working not only in the previously all- 
white schools, but, also, in the previously all-Negro schools. 

Several other isolated events indicate that the problem of public school segre- 
gation is a national as well as a southern problem. Shortly after the Supreme 
Court’s decision, the school board of Hobbs, N. Mex., voted to comply with the 
decision. Despite agitation by a Baptist minister against desegregation, the 
schools opened in the fall fully desegregated and without inciden. (New York 
Times, Aug. 31. 1954.) 

In New York State segregation of Indian children was ended for the first 
time in 100 years. One thousand five hundred and thirty-five Indian school- 
children were transferred from out-of-date schools on reservations, some of 
which had been used since 1846, to neighboring public schools. (New York 
Times, Sept. 24, 1954.) 

In Pasadena, Calif., the school authorities abolished a system of neutral zones, 
which had been in effect since 1927, and which represented an indirect method 
of racial segregation. (New York Times, June 27, 1954.) 

In New York City and Englewood, N.J., Negro leaders charged that indirect 
racial segregation in the public schools had been discovered in certain districts. 

Political leaders have advanced several proposals to meet the popular de- 
mand, in certain parts of States such as South Carolina, Georgia, Mississippi, 
and Louisiana, for measures to circumvent the decision. These proposals 
range from withdrawal of State support of gerrymandering of school districts. 
They may be classified under five broad headings: (1) transfer of existing 
schools to a system of private schools; (2) assignment of all students on an 
individual basis to particular schools; (3) right to transfer without cause from 
school to school; (4) gerrymandering of school districts: (5) to create a third 
school system of integrated schools, in addition to existing dual ones. 





‘ Interracial News Service. 
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The Federal Government 

The present administration has given active and constructive leadership to 
the broad and increasing process of desegregation of public life and affairs, 
With its consistent support and under directives of the President, (1) the 
process of desegregation of the armed services has been pushed close to com- 
pletion; (2) schools on Army installations which receive Federal funds have 
been integrated; and (3) the U.S. Department of Justice filed supporting briefs 
against segregation at the invitation of the Court, when the cases were argued 
before the Court. 

On November 24, 1954, the Justice Department filed and made public its 
brief, submitted at the invitation of the Court on the question of implementing 
decrees That brief advanced five “ground rules” for a gradual ending of pub- 
lic school segregation : 

(1) The lower courts shall direct school authorities to submit a desegrega- 
tion plan within 90 days. 

(2) In the absence of satisfactory plans, the lower courts shall direct the 
school authorities to end segregation at the beginning of the next school year. 

(3) Where plans are submitted, the lower courts shail hold hearings to deter- 
mine acceptability and to fix the earliest practicable date for completing the 
desegregation. 

(4) The lower courts should require progress reports, to guard against un- 
necessary delays. 

(5) The Supreme Court should retain jurisdiction, in order to make further 
orders necessary to effect its ruling. 

Some communities undertake integration voluntarily 

School authorities in several cities have already successfully undertaken 
voluntary compliance with the Supreme Court’s decision. The most notable 
and celebrated examples are Washington, D.C., Wilmington and Milford, Del., 
and Baltimore, Md. Shortly after the decision was announced, the school board 
of Greensboro, N.C., voted 6 to 1 to direct the superintendent of schools “to work 
out a system for an orderly changeover” from segregated to integrated schools. 
This was perhaps the first school board in the South to take steps to comply 
voluntarily with the Court’s decision. 

Protests against programs of integration in Washington, Baltimore, Wilming- 
ton and Milford, Del., captured the headlines and tended to obscure the more im- 
portant fact that such protests involved only a small percentage of the affected 
schools and persons. 

Desegregation of the schools in the District of Columbia was undertaken with 
the open support of the President of the United States, who expressed a hope 
that it would set an example and be a model for other affected areas. The pro- 
gram proceeded smoothly and without overt incidents for 5 full weeks, until, on 
October 4, students at one high school in Anacostia began demonstrations against 
desegregation. Students from two other formerly all-white high schools and six 
junior high schvols joined in these demonstrations which followed. These ac- 
tions clearly were suggested by similar protests which had been made by parents 
and students in Milford, Del., and in Baltimore, Md. 

As a result of the combined efforts of Washington school and police authori- 
ties, religious and civic leaders and other private citizens, order was restored by 
the fourth day and since that time enrollment and school attendance has been 
normal and without overt incidents. At the height of the demonstrations, which 
were classified by the school authorities as truancy, only 2,500 students, or 2 per- 
cent of the city’s 104,000 school population, were involved in the organized class 
cutting. 

The experience of Baltimore was somewhat comparable to that of Washington. 
Fifty-two out of Baltimore’s 186 public schools were involved in the integration 
program. From the beginning of the school year on September 7, through Sep- 
tember 29, the program was put into effect peacefully and sinoothly. On the last 
day of September picketing began in one of the integrated schools in which were 
only 12 Negro pupils and 575 white students. The development of the protests 
and the public demonstrations have been fully reported in the press. Reports of 
these incidents tended to Overshadow the much more significant and truly head- 
line news, that not more than 6 of the 52 integrated schools were involved in the 
demonstrations, and that all of these 6 were schools in which there were only a 
few Negro students and an overwhelming majority of white students. In Balti- 
more, aS in Washington, the coordinated efforts of school authorities, political 
leaders, law-enforcement officials, civic and religious organizations and private 
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citizens, peace, law, and order were restored within a short time. The Southern 
School News reports: “The student march was a noisy one, but the hard facts 
were that 97 percent of Baltimore’s public school boys and girls were not drawn 
out and continued classes without interruption.” (Southern School News, vol. 1, 
No. 3, Nov. 4, 1954, p. 7.) 

Two different communities in Delaware undertook desegregation with con- 
trasting experience. The city of Wilmington undertook desegregation on a 
voluntary basis and without incident involving several thousand pupils. Milford, 
Del., at the opposite end of the State undertook integration of its high school 
involving only 12 Negro students and the opposition and protests made headline 
news throughout the world. The bitter controversy, which developed in Milford 
and the surrounding Sussex County, aypears to have been touched off and 
organized by leaders of the recently formed National Association for the 
Advancement of White People. The Milford incident, as it is now called, started 
a chain reaction of protests which quickly spread to Baltimore and to Washing- 
ton. To counteract the activities of the National Association for the Advance- 
ment of White People, leaders of religious and civie organizations throughout 
Delaware, and particularly in the affected areas, supported the efforts of school 
authorities to comply voluntarily with the Supreme Court decision. The bishops 
of the Episcopal Church and the clergy were among leaders in the effort to win 
the support of the people to the integration program. 


Desegregation programs prior to the decision 


These efforts of local and county school authorities to integrate public schools 
following the Supreme Court decision, are neither new nor isolated. A volume 
recently published by the University of North Carolina Press (Nov. 10, 1954), 
entitled “Schools in Transition,” reports the experiences of 24 communities, 
in 6 States bordering the South, as they have sought to move from racially 
segregated public schools toward integrated systems prior to the decision. 

The 6 States, involved in a study conducted by 45 scholars under the auspices 
of the Fund for the Advancement of Education, ranged from New Jersey to the 
East through Ohio, Indiana, and Illinois to New Mexico and Arizona in the West. 
Ali these may be considered border Southern States. 

The 24 communities included in this study varied from large industrial cities, 
such as Cincinnati, to small towns, such as Nogales, Ariz. Their population 
range was from 8,500 to 3,600,000. They included such industrial cities as 
Camden, N.J., and nonindustrial areas, such as Cairo, Ill. The size of the Negro 
population varied from large to small. The pattern of housing varied from highly 
segregated districts to a rather random and scattered arrangement. The 
material in the study was gathered during the period of August and September 
19538. 

In addition to these communities, Paden City, W. Va., voluntarily integrated 
its schools in 1953. The Negro school was closed and its pupils transferred to 
the previously all-white elementary and high schools. The high cost of dual 
schools is indicated by the fact that the closed Negro school served only four 
elementary and four high school pupils. 

As may be expected, the experiences of these communities varied greatly. 
In general, it may be said that they offer convincing evidence of the successful 
possibilities of voluntary integration. They point, aiso, to certain common 
pitfalls. 

fhe most outstanding example of voluntary school desegregation prior to the 
Supreme Court decision is that of the State of New Jersey. In the period 
1947-52 New Jersey successfully completed integration of thousands of school 
children and their teachers “with a ininimum of resistance. It took 5 years, 
despite some hostility and threats of resistance.” (George Cable Wright, New 
York Times, May 23, 1954.) 

Also prior to the Supreme Court decision, the Federal Government undertook 
to end segregation in schools operated by the Army, with Federal funds, for 
children of Army personnel in all Army installations throughout the country. 
(New York Times, March 25, 1954.) 

Educational, social welfare, civic, and labor groups 


The National Education Association, perhaps the most influential professional 
organization in that field, meeting in July, adopted a resolution in support of 
the Suprenie Court decision, The conference Was made up of 48 State delegations 
comprising 20,000 teachers, college officials, superintendents, and prominent 
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educators. Voting as State groups, only 2 State delegations out of the entire 28 
opposed the resolution, namely, South Carolina and Mississippi. 

Representatives of some of the principal social welfare agencies of the country, 
both public and private, expressed their support of the Court’s decision at a 
conference on school segregation, which was in session at the time the decision 
was announced. The conference had been convened by the National Social 
Welfare Assembly, the central social welfare agency of the country, and was 
attended by 75 representatives of 22 national social welfare agencies. The 
assembly is comprised of 67 national agencies of social welfare. 

The statement, adopted by the conference on May 18, said: 

“The Supreme Court decision in regard to segregation in the public schools 
served to heighten and to pinpoint this area of the agency’s interest and con- 
cern * * *, It is recogized that not all social agencies are at the same point 
in the integration of board, staff, membership, and services. Moreover, prac- 
tices differ from locality to locality even within the same agency. Few, if any, 
were satisfied that their agencies had done all they should or could. But all 
were united on the goal and expressed determination to press forward. All 
were convinced that this is an area in which social agencies had a fundamental] 
responsibility and an obligation to take the leadership. 

“In this light, each individual agency should ask itself the question: (1) Has 
this agency taken all the steps it should to prepare for a leadership role in the 
desegregation of America * * * on its board, its committees, its staff, its mem- 
bership, and in the extension of services on an equal basis to all? (2) Are all 
free to participate in programing, in policy decisions, and in conferences?” 

The August issue of the Intergroup Relations Bulletin of the assembly re- 
ported on desegregation projects underway in five member agencies: 

The Camp Fire Giris.—The leadership of this agency has discussed the impli- 
eations of the Supreme Court ruling for the organization of Camp Fire councils 
and groups, and, also, the ways in which local Camp Fire councils might bring 
their practices in line with the membership policies of the National Camp Fire 
Girls, Inc., and the spirit of the Supreme Court ruling. The agency also is pub- 
lishing a study pamphlet on this issue. 

Girl Scouts of the United States of America.—The national office sent to each 
of its regional offices in Southern States, a list of the branch offices of agencies 
which might be able to assist in local desegregation programs. This list of con- 
sultative agencies includes the American Jewish Committee, the Antidefamation 
League, the National Association for the Advancement of Colored People, the 
National Conference of Christians and Jews, and the National Urban League. 
The national personnel department of the Girl Scouts has explored the impli- 
cations of the Supreme Court decision for its work. The national executive 
committee approved the statement adopted by the National Social Welfare As- 
sembly and sent it with a covering memorandum entitled “Relation of Girl 
Scouts to Desegregation in the Public Schools” to the field staff and unit 
directors of the Girl Scouts. 

National Federation of Settlements and Neighborhood Centers.——The presi- 
dent of the federation sent letters of commendation to Governors and school 
authorities in areas affected by the decision, who had expressed the desire and 
willingness to comply with the Court’s decision. National staff members of the 
federation will be participating in institutes during the coming year in local 
communities dealing specifically with methods of desegregation. 

YMCA National Council.—The 28th Annual Meeting of the National Council 
of the YMCA adopted a resolution on interracial policies for the 1950’s in which 
it urged all member associations to work earnestly toward the elimination of 
segregation and other forms of racial discrimination, by dealing with them at 
the area, State, and local levels. 

YWCA National Board.—The national board established an ad hoc committee 
to study the implications of the Court’s decision as they apply to the total 
YWCA movement, and to explore areas for immediate and long-range concern 
and program activities. Educational materials have been made available to 
branches of the YWCA to assist them in study and action on the local level. 

In addition to these, the National Urban League, with affiliated organizations 
in some 60 communities throughout the Nation, has called upon the leadership 
of its local groups to give special attention to opportunities for community or- 
ganizations to act before any community opposition has developed, where desegre- 
gation programs are underway or contemplated. Based upon the participation 
of the Baltimore Urban League in the happy and successful control of the recent 
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situation there, a seven-point program for community organization, in support of 
desegregation programs, was suggested to league leadership. 

A closed conference of about 100 Negro leaders from 18 southern and border 
States held shortly after the announcement of the Supreme Court decision, and 
-alled by the NAACP, advocated “a spirit of give and take” without sacrifice of 
principle. (New York Times, May 23, 1954.) 

The Southern Regional Council, with headquarters in Atlanta, Ga., has con- 
tinued its widespread and constructive program of education in southern com- 
munities following the Supreme Court decision. One of its main targets is to 
encourage and facilitate discussion on the local level. Field trips conducted be- 
fore and after the decision, in different communities throughout the South, 
have all pointed to the bottleneck of lack of adequate communication and dis- 
cussion on the local level. These field investigations point to the need for en- 
couraging and organizing local exchange of opinion as a basic and almost uni- 
versal need in the communities affected most by this decision. The Council has 
also published a pamphlet entitled, “Answers for Action—Schools in the South,” 
which seeks to outline generally the next steps in the South. The pamphlet pre- 
sents the background of the decision, its specific nature, and sets it in its his- 
toric framework. Further, it reports the comments of various church organiza- 
tions and discusses the prospect of defiance, evasion, or compliance throughout 
the South. It evaluates some of the problems which were raised by the decision, 
some of the questions which are on people’s minds, and suggests positive things 
which may be done on the local level, to meet the spirit as well as the letter 
of the law. A grant from the Ford Foundation will enable the council to place 
specially qualified fieldworkers in each Southern State. 

Shortly after the decision was announced the leadership of the two principal 
national labor federations announced their support of the Court. The Amer- 
ican Federation of Labor (AFL) urged Congress to set up a billion dollar 
fund to help the South build new schools to aid and carry out the racial de- 
segregation program. The Phillip Murray Memorial Foundation of the Con- 
gress of Industrial Organizations (CIO) presented $75,000 to the NAACP for 
promoting full acceptance of the civil rights guaranteed by the Constitution. 
In October, the executive board of the CIO issued a statement deploring “the 
spread of lawless resistance to the actions of local and State officials in going 
forward with the peaceful integration of the public schools.” The statement 
affirmed that “the sequence of events makes it clear that in the absence of out- 
side agitation and stimulation by elements seeking to subvert the law of the 
land, integration of the public schools can proceed peacefully and successfully.” 
The statement pointed to the relationship between the events in Milford, 
Baltimore, and Washington, as proof of the fact that outside intervention had 
stimulated the original disturbances and that these had passed from one com- 
munity to another. The board called upon the Attorney General of the United 
States ‘to take firm and fast action,” and called for immediate investigation as 
to whether the Federal civil rights laws had been violated. The CIO board con- 
cluded “There is no question of States’ rights here. Local and State school 
authorities initially elected to comply with the law of the land. We commend 
them for that action.” 

The formation of the Southern Education Reporting Service, shortly before 
the announcement of the Supreme Court decision (May 11, 1954), represents 
one of the significant and constructive responses of private citizens to the then 
anticipated Supreme Court decision. With headquarters in Nashville, Tenn., 
this new group publishes the Southern School News with the support of the 
Fund for the Advancement of Education. The chairman of the board of di- 
rectors is Virginius Dabney, editor of the Richmond Times Dispatch and 
vice chairman is Thomas R. Waring, editor of the Charleston News and Courier. 
Its executive director is C. A. McKnight, editor of the Charlotte News. The 
Reporting Service maintains correspondents in 17 southern and border States 
and in the District of Columbia. Its purpose is to provide a factual, objective, 
and comprehensive report on “the adjustments which various communities 
in the southern region make as a result of the Supreme Court’s recent decision 
and forthcoming decrees in the five cases involving segregation in the public 
schools.” (Letter of Mr. Dabney to President Clarence H. Faust of the Fund for 
the Advancement of Education, July 5, 1954.) Mr. Dabney set forth the purpose 
of the Southern School News as follows: 

“The Southern Education Reporting Service has therefore been established 
with the aim of assisting responsible local and State leaders, and particularly 
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school administrators, in developing practical and constructive solutions to 
their own particular school problems by supplying them with objective facts 
about the developments in other communities. It is our resolve to report the 
facts as we find them, to refrain from taking sides on any controversial issue 
or advocating any particular point of view.” (Southern School News, vol. I, 
No. 3, Nov. 4, 1954, p. 1.) 

The people speak 

Perhaps more important than the reaction and statements of political, religious 
and civic leaders is the attitude and opinion of the people in the areas most 
affected. Obviously, such opinion will change from time to time. However, 
an article in the New York Times magazine section of September 26, 1954, 
gives some inkling of the reaction of southerners. This article reports that of 
100 letters to the editor of the Charlotte News, largest evening paper in the 
Carolinas, on the Supreme Court’s decision, 41 upheld segregation, 30 opposed 
it, and the other 29 were of a general nature. The author, and editorial writer 
of the News, comments as follows: 

“Most Negro writers approved the decision, but emphasized that equal op- 
portunities rather than comingling is their desire. Most of the whites deplored 
the decision. But many of them, including native southerners, denounced 
segregation. About one-fifth of the letterwriters based their arguments on 
the Bible, which was used as ‘documentation’ by segregationists as often as 
by antisegregationists.” 

He then quotes from a cross-section of these letters and observes, “Among 
native-born, white southerners, a service station attendant and an Army private 
were the most outspoken advocates of nonsegregation.” After quoting from 
some of the more bitter opponents of desegregation he concludes as follows: 

“Tt remained for a South Carolina stockbroker to take a long-range view 
of the problems now facing the South, and to be encouraged and hopeful. ‘No 
Christian,’ he writes, ‘can quietly sit by himself and successfully defend segre- 

ation aS morally right. However, he can reason that sudden abolition of 
custom is wrong, or at least will cause trouble. Then he may recall that 
Christ caused trouble, that the Declaration of Independence caused trouble. too, 
Trouble forces the solving of our problems. Let’s face the trouble.’ ” 

A brief filed with the Supreme Court, on the question of implementing de- 
crees, by the U.S. Justice Department on November 24, 1954, speaks of “popular 
hostility” to the decision in certain States. It is important to note that this 
hostility is not 100 percent even in the States, such as Georgia, which passed 
legislation to circumvent the Court’s ruling. 


Comments of the Nation’s press 


On the days following the Supreme Court ruling, the New York Times published 
a summary of editorial comments throughout the Nation. The summary covy- 
ered 40 daily papers, 4 college papers, and 4 Negro papers. They were classi- 
fied under the following headings: 

Comments from Segregated States (25). 
Comments from Nonsegregated States (15). 
Comments from College papers (4). 
Comments from Negro Papers (4). 

The comments fell roughly into three categories: (a) those expressing forth- 
right approval, (0) those accepting the ruling, but emphasizing difficulties imme- 
diate or long-range, and (c) these which were unequivocally opposed. 

According to this rough classification, 4 papers in segregated States approved 
the ruling, 14 accepted the ruling, and 7 opposed. 

In the nonsegregated States, 13 approved the ruling and 2 accepted; none 
opposed. 

Two of the college papers approved the ruling, one accepted, and one opposed. 

The four Negro papers approved the ruling. (Please see appendix A for a 
digest of the comments of each of these papers. ) 

In general, those papers approving the decision saw it as a healthy one, the 
end of a long and inevitable process, a reaffirmation of our political faith, and a 
powerful blow against Communist propaganda. Those accepting the decision, 
emphasized the difficulties which it raised, stressed the need for caution, and 
made an appeal for clear thinking and calmness. They insisted on the need for 
adequate time to make adjustments. 30th those approving and accepting the 
decision recognized the real problems and the need for wisdom. Those opposing 
the decision saw it as a blow against States rights, harmful to public education, 
and as disturbing the existing system of relationships in the South. 
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World press comment 


A London dispatch of the Associated Press (the Star Telegram, Fort Worth, 
Tex., May 19, 1954) reported that the Court’s decision had received a good press 
throughout the non-Communist world. The powerful Indian Express newspaper 
chain in New Delhi, Bombay, and Madras declared that the ruling represented 
a “healthy change in enlightened American opinion.” 

The story was also played up in other Indian papers even though there was no 
editorial comment. In London the Daily Herald of the Labor Party said that 
the ruling “will make every friend of humanity and every believer in democracy 
cheer,” and called it a “great liberal victory and a sign that America is going the 
right way about a problem it does not always recognize for what it is—a colonial 
problem within its own borders.” 

A columnist in the Daily Mail (Conservative) Don Iddon, writing from New 
York said “The ruling has helped to spike the Communist propaganda that Amer- 
icans treat their colored people like dogs and worse. It is a beacon light to the 
Asiatics in Korea, in Indochina, and the entire Far East.” 

The London Daily Mirror, frequently anti-American declared that the ruling 
would “rank in sociological significance with Lincoln’s Emancipation Proclama- 
tion.” 

French newspapers also commented. Le Monde, also often critical of the 
United States, devoted its regular front page editorial to praise of the decision. 
The ruling, it said, “marks a victory of justice over race prejudice, a victory for 
democracy.” 

L’Aurore hailed the decision as an “important victory for the colored people 
of the United States.” 

The one exception to this praise of papers in the non-Communist world was 
found in South Africa where the Cape Town Die Burger declared that in the 
decision the “most important bastion in America’s color bar policy now has 
fallen and the Court’s ruling has started a serious and lengthy internal conflict, 
the forms of which are not foreseeable.” 


Organized opposition 


Organized efforts of groups of private individuals, in contrast, or as distinct 
from public officials, to nullify or evade the Court’s ruling developed by the end 
of the summer. The first group to make headlines was the National Association 
for the Advancement of White People, which started court action in Milford, Wil- 
mington, Baltimore, and Washington, to prevent the voluntary desegregation pro- 
gram of the local school authorities. This group and its organizer-president, B. 
W. Bowles, is responsible for stimulating and organizing the public demonstra- 
tions, student strikes, and other unrest which broke out first in Milford and then 
in other communities where voluntary desegregation programs were undertaken. 
This group publishes a fortnightly sheet called National Forum and is open only 
to whites over 18 years of age. 

Two other prosegregation groups have attained some local influence and are 
seeking affiliates in each of the States affected by the decision. The first is “a 
new type of anti-Negro vigilante movement using boycotts instead of bull whips” 
which has arisen in the State of Mississippi. 

(The New York Times, Nov. 21, 1954, Associated Press dispatch.) The local 
units are called citizens councils. The councils are secret and plans are under 
way to organize 1 in each of the 82 counties of Mississippi. 

A reporter from the Birmingham News has described the councils in these 
words: 

“A refined descendant of the Ku Klux Klan is ‘riding’ again in the South 
to protect Dixie’s school system from the U.S. Supreme Court. 

“This time there are no bedsheet robes, no violence thus far, and none of 
the ritual mumbo jumbo of the night riders of the Reconstruction era. 

“In place of bullwhips, the citzens councils have substituted economic pressure 
to handle what thev term ‘agitators’—both white and Negro—who think the 
Supreme Court way rather than the southern way of segregation.” (The Bir- 
mingham News, Sept. 20, 1954: cited in Facts, Vol. 9, No. 6, September 1954.) 

Efforts to apply this economic pressure have already been reported. One in- 
stance was against a Negro dentist in Columbus, Miss., who was head of the 
State branch of the National Association for the Advancement of Colored People, 
which organization had sponsored some of the Supreme Court cases. A restaurant 
operated by this dentist was summarily closed by municipal authorities on the 
grounds of an alleged complaint that it was a nuisance. His restaurant was lo- 
eated in a building owned by the local Negro post of the American Legion. The 
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charter of the post was suspended. (Atlanta Journal and Constitution, Sept. 
12, 1954. ) 

Another potentially influential prosegregation organization is called the Ameri- 
ean States Rights Association, Inc., formed in Birmingham, Ala., by the head 
of a large insurance company and other businessmen. This association is dedi- 
cated to resisting the antisegregation laws and any modification of the traditional 
segregation system of the Southern States. 

Seven other new groups have been reported as being in the process of organi- 
zation and planning to fight the desegregation ruling of the Supreme Court. 
They are: The National Association for the Preservation of the White Race, Inc., 
Augusta, Ga.; the National Association for the Advancement and Protection 
of the Majority of the White People, Inc., Griffin, Ga.; White Brotherhood, 
Atlanta, Ga.; the Southerners, Mobile, Ala.; Florida States Rights, Inc., Miami, 
Fla.; Heritage Crusade, Gulfport, Miss. (Facts, September 1954, vol. IX, No. 
6, published the Anti-Defamation League of the B’nai B'rith.) 

Four old white supremacy groups are reported also to have renewed their ac- 
tivities around the desegregation ruling of the Supreme Court. They are: The 
Dade County Property Owners Association, Miami, Fla.; the Junior Order 
of United American Mechanics, Inc.; the National Citizens Protective Associa- 
tion, St. Louis, Mo.; and the Christian Anti-Jewish Party, Chattanooga, Tenn. 

Several publications related to such groups have been cited as campaigning 
against the Court’s ruling. They are: Common Sense (July 1, 1954) ; the Cross 
and the Flag; the American Nationalists; the Economic Council Letter; Coser 
Up; Williams Intelligence Summary (Facts, September 1954, vol. LX, No. 6). 


Reaction of church bodies 


National Council of Churches.—By coincidence, the general board of the Na- 
tional Council of the Churches of Christ in the United States of America, was 
meeting in Chicago at the time the decision was announced. The board adopted 
a statement in which it declared that the decision “gives a clear status in law to 
a fundamental Christian and American principle. The decision will have far- 
reaching effects in the whole Nation and the world. It offers the promise of 
further steps for translating into reality Christian and democratic ideals. The 
decision is a milestone in the achievement of human rights, another evidence 
of the endeavor to respect the dignity and worth of all men.” 

The statement recognized that there would be difficulties in the application of 
the decision in certain localities, but expressed the confidence “that the churches 
and individual Christians will continue to exert their influence and leadership 
to help the authorized agencies in the several communities to bring about a 
complete compliance with the decision of the Supreme Court.” 

United Church Women.—Shortly thereafter, representatives of the United 
Church Women, an affiliate of the National Council of Churches, from 15 
Southern States, meeting in conference in Atlanta, Ga. (June 21, 1954), adopted 
a statement in which they declared that because of their “high calling of God 
in Christ Jesus” and their belief “in human brotherhood and the inclusiveness of 
Christian fellowship * * * we feel we are impelled to promote a Christian society 
in which segregation is no longer a burden upon the human spirit. We accept 
with humility the Supreme Court decision as supporting the broad Christian 
principle of the dignity and worth of human personality and affording the op- 
portunity of translating into reality Christian and democratic ideals.” 

The statement expressed confidence that by working together, constructive 
and positive solutions would be built and affirmed the desire “to build Christian 
emotional maturity to meet the new challenges to our patience, understanding, 
and creative action.” 

African Methodist Episcopal.—Representatives of this church from all sections 
of the country, meeting at its annual connectional council at the end of June, 
passed a resolution in which they hailed the decision as “vindicating the time- 
honored position of the African Methodist Episcopal Church in proclaiming 
the absolute equality of all men before God.” We commend “the Supreme Court 
for this far-reaching decision and urge the support and cooperation of our entire 
constituency in its implementation.” 

African Methodist Zion.—The board of education of this denomination, meet- 
ing in August, drew attention to the fact that it was organized in 1796 as “a 
protest against segregation and proscription based on color” in the church. The 
resolution thanked God for the decision, reaffirmed -confidence in the “inevi- 
table fulfillment of American democracy under the Constitution,” and recom- 
mended that its 44 annual conferences with 723,000 members in the continental 
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United States cooperate actively “with local school boards in implementing the 
program of immediate desegregation,” and called upon the leaders of the church 
to help “create the climate of public opinion favorable to desegregation in every 
form of American life.” The resolution concluded, “we authorize, empower, and 
urge our secondary schools and junior colleges to amend their charters and/or 
their rules and regulations, if necessary, so as to provide for integrated facul- 
ties and student bodies.” 

American Baptist convention—Meeting shortly after the decision was an- 
nounced, this convention adopted a resolution (May 28, 1954), in which it com- 
mended the Court decision, affirmed the Christian principle of the worth and 
dignity of each person, and urged “American Baptists to increase their opposi- 
tion to other areas of segregation—housing, employment, recreation, church 
participation.” The resolution concluded, “we urge local churches to carry 
forward educational programs dealing with this issue and we propose coopera- 
tion with other Christian bodies of like mind.” 

Southern Baptist convention—The Southern Baptist convention meeting in 
June declared that it recognized “the fact that this Supreme Court decision is 
in harmony with the constitutional guarantee of equal freedom to all citizens, 
and with the Christian principles of equal justice and love for all men.” It 
commended the Court for allowing time for further study of methods of transi- 
tion and urged “our people and all Christians to conduct themselves in this 
period of adjustment in the spirit of Christ.” It expressed confidence in the 
public school system and hope that they would not be impaired by the neces- 
sary readjustments occasioned by the decision. The statement concluded by 
urging “Christian statesmen and leaders in our churches to use their leadership 
in positive thought and planning to the end that this crisis in our national his- 
tory shall not be made the occasion for new and bitter prejudices, but a move- 
ment toward a united Nation embodying and proclaiming a democracy that will 
commend freedom to all peoples.” 

Roman Catholic Church.—A trend toward desegregation of Roman Catholic 
schools in the South since World War II has been noted by some observers. A 
survey made by the National Catholic Welfare Conference News Service showed 
that by the end of September, there were “only six States where no official step 
has been taken to integrate Catholic schools on the primary and secondary 
level,” namely, Alabama, Florida, Georgia, Louisiana, Mississippi, and South 
Carolina. (Paul W. McCloskey, National Catholic Welfare Conference, in Civil 
Liberties Bulletin No. 39, October 1954.) Roman Catholic efforts to desegregate 
church schools have met with opposition, but have been on the whole successful 
and easier than such efforts in public schools. Three factors have been cited 
as contributing to the spread and success of Roman Catholic efforts: the “com- 
plete authority in matters affecting faith and morals in their own locales” which 
the bishops have; the antiracial teachings of the Popes over a long period of 
time; the “relatively small number of Negroes who are” Roman Catholics. 
(McCloskey, ibid. ) 

More than a year before the Court’s ruling was announced, the Roman Catholic 
bishops of the South issued a joint statement, calling on Roman Catholics to 
“set the pattern” of brotherhood free of racism. They said: “We sincerely hope 
that the day will come when the ideal of Christian brotherhood will displace 
from our southern scene all traces of the blight of racism. Let us Catholies, 
true to our convictions, set the pattern.” 

The most far-reaching and successful desegregation of Roman Catholic schools 
has been in the following dioceses: Washington, D.C., on all levels since 1949: 
Arkansas; Delaware on all levels; Missouri on all levels prior to the Court’s 
ruling; Raleigh, N.C., almost all primary and some elementary schools; San 
Antonio, by order of the archbishop in the spring of 1954; certain areas of 
Virginia; and West Virginia, where it was begun several years ago. 

Church of the Brethren.—The annual conference of this church, meeting dur- 
ing the summer of 1954, passed a resolution hailing the decision and urging 
members of that church to “lead out in effecting these social changes in every 
area of our life.” 

Congregational Christian Church.—The general council of the Congregational 
Christian Church, meeting on June 30, recalling its repeated summons “for a 
nonsegregated church in a nonsegregated society” recommended ‘that local 
churches, where segregation has prevailed move toward ways in which they 
and all churches can open their membership to all persons on a simple basis of 
faith and character.” The council said, ‘we call upon Congregational Christian 
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colleges, agencies, associations, conferences, and institutes, to practice nonsegre- 
gation and nondiscrimination in enrollment, employment, church extension, and 
church conservation, and organization.” The resolution also called “upon all 
Americans to undertake timely and tolerant implementation of the Supreme 
sourt decision, and that our department of race relations and the council for 
social action carry forward such activities as will develop public support for the 
Supreme Court decision.” 

The Methodist ChurchThe general board of the Methodist Church has not 
met since the decision has been announced. However, Several conferences of 
that church have issued statements or passed resolutions supporting the Supreme 
Court decision. Among these conferences are: the western North Carolina 
conference, the Indiana conference, the west Wisconsin conference, the south 
Georgia conference, the Little Rock conference, the Minnesota conference, and the 
North Arkansas conference. 

The bishop of the south Georgia conference appointed an eight-man committee 
to give guidance to Methodists in that conference. The Little Rock conference 
called upon Methodists in that jurisdiction (1) “to take an active part in discus- 
sions and plans in their communities to help find just ways of implementing the 
Supreme Court decision; (2) in every circumstance to exercise clear, calm 
judgment, and Christian good will in all their attitudes and actions.” 

The western North Carolina conference declared that there are more Negroes 
in that State than in any other State except Mississippi, and that the members of 
the conference were deeply concerned about the consequences of the decision. 
They called upon their people ‘‘to exercise patience and forbearance, to refrain 
from hasty words, and in every circumstance to maintain the spirit of Him whom 
we call Lord and Master.” The statement further declared that “we recognize 
the obligation of all citizens to obey the law of the land.” It further called upon 
“the institutions of the church, local churches, colleges, universities, theological 
schools, hospitals, and homes, carefully to restudy their policies and practices as 
they relate to race, making certain that these policies and practices are Chris- 
tian.” The resolution also reaffirmed the 1952 declaration of the general confer- 
ence, namely, that “‘to discriminate against a person solely upon the basis of his 
race is both unfair and unchristian. Every child of God is entitled to the place 
in society which he has won by his industry and character.” 

The Presbyterian Church, United States (South).—The general assembly of 
this body was meeting at the time the decision was announced and passed a reso- 
lution in support thereof, calling upon its constituent bodies and institutions to 
abolish segregation wherever it is practiced. 

The synod of Texas of that same denomination meeting in September passed a 
resolution which stated among other things: ‘The synod affirms that enforced 
segregation of the races is discrimination which is out of harmony with Christian 
theology and ethics, and that the church, in its relationships to cultural patterns, 
should lead rather than follow: 

“That trustees, directors, and officers of institutions and agencies of synod be 
urged to adopt policies for operating these institutions and agencies on an 
unsegregated basis; 

“That the presbyteries be requested to urge sessions of local churches to admit 
persons to membership and fellowship in the local church on the scriptural basis 
of faith in the Lord Jesus Christ without reference to race; 

“That in time of crisis and concern we commend to the membership of synod 
and especially to all leaders of our churches, the earnest cultivation and prac- 
tice of the Christian graces of forbearance, patience, humility, and persistent 
good will.” 

The Cumberland Presbyterian Church.—The 124th general assembly of this 
denomination, meeting in June, passed a resolution approving the Court’s deci- 
sion and instructed its board of missions and evangelism “to prepare and dis- 
tribute materials which will aid in orienting ministers and churches in how to 
meet the issues arising from the decision of the Supreme Court.” 

The Presbyterian Church U.S.A—Following the Court’s decision the board of 
national missions of this denomination reaffirmed its position against segrega- 
tion in the schools which it maintains. Three of these schools are in States 
where local laws prohibit mixed enrollment. The board statement recognized 
that local conditions would affect the rate at which constructive changes would 
take place, but declared “meantime, the board continues its policy of open en- 
rollment without restriction as to race.” 
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Interdenoninational groups 


Several local councils of churches in southern communities have passed reso- 
lutions and issued statements in support of the Supreme Court decision. Among 
these are the Atlanta Christian Council, the New Orleans Council of Churches, 
the Oklahoma Council of Churches, the Washington Federation of Churches, and 
the Virginia Council of Churches. 

The Oklahoma City Council of Churches in an open letter to the Christian 
people of that city made the following three suggestions: (1) That each church 
have an active race relations committee; (2) that people study the text of the 
decision itself; and (3) that the church be ready “to help people to be prepared 
to give a positive answer to questions or statements based on propaganda born 
of ancient prejudices.” 

The Metropolitan Church Federation of St. Louis urged its 550 member 
ehurches to abolish race segregation in “worship, fellowship and membership,” 
and praised the Supreme Court decision in a resolution passed unanimously at 
the Federation annual assembly. 


Jewish religious bodies 


The Synagogue Council of America greeted with “deep satisfaction the 
historic decision of the Supreme Court.” The statement saw the decision as 
a “conclusive repudiation of the Communist challenge to the genuineness of 
America’s democratic avowals.” 

The Union of American Hebrew Congregations.—The executive board of this 
body issued a statement approving the decision as “a major chapter in the 
history of the growth of true equality under the law.” 


Episcopal Church reaction 


ackground: Reaction within the Episcopal Church to the Supreme Court 
ruling on segregation in the public schools can be properly evaluated only in 
the light of certain recent trends and events within the church which preceded 
the ruling. 

First, there are two resolutions adopted by general convention in Boston, 
1952, which commit the church to oppose racial discrimination : 

(a) “Whereas Christ teaches above all the fatherhood of God, the conse- 
quent brotherhood of man and the oneness of the whole human family; and 

“Whereas present-day developments, leading to an increasing interdependence 
of nations and peoples, are making ever clearer the necessity of Christ’s way 
of brotherhood; and 

“Whereas Christ’s teaching is incompatible with every form of discrimi- 
nation based on color or race both domestic and international ; and 

“Whereas almost every country today, including our own, is guilty in greater 
or less degree of mass racial or color discrimination : Therefore, be it 

“Resolved, That we consistently oppose and combat discrimination based 
on color or race in every form, both within the church and without, in this 
country and internationally.” 

(b) “Whereas it is the clear duty of Christians to lead, in seeking justice 
and equality of opportunity for all men, regardless of color or racial origin: 
Therefore, be it 

“Resolved, That this convention affirms its conviction that no branch of 
the Christian Church should rest content while any injustices in racial rela- 
tions obtain in parishes, schools, and agencies under her control or in asso- 
ciation with her; and that it urges every member of the church to labor un- 
ceasingly for the elimination of such injustices.” 

Second, there is the public discussion and the subsequent modification of the 
admissions policy of the School of Theology of the University ef the South. 
These events were touched off by actions of the synod of the province of 
Sewanee, initiated by its department of Christian social relations. 

Third, there is the cooperation of the Episcopal National Council with the 
Southern Regional Council. This includes contributions, as well as the assist- 
ance of the division of Christian citizenship in a combined field work program 
of the National Council of Churches and the Southern Regional Council. Prior 
to the ruling, this program provided fieldworkers who visited towns in seven 
Southern States to aid local church people in developing ways to prepare their 
communities to deal with the implications of the forthcoming Supreme Court 
decision. These field visits have continued since the ruling was announced and 
are to be expanded. 
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Fourth, and of greatest importance, is an increasing churchwide willingness 
to have, and experience in, nonsegregated activities. In many dioceses—South, 
North, West, and East—summer conferences arg held on an integrated basis, 
All dioceses now include representatives of Negro parishes or missions in 
diocesan conventions. Woman’s auxiliaries, young people’s groups, and others 
are becoming more and more nonsegregated. The National Council employs 
clerical workers without regard to race and is the first American church body 
to appoint a Negro clergyman to a nonracial national post. 


A sampling of church actions 


As far as the inquiries of the department of christian social relations reveal, 
the actions of Episcopal Church groups on the Supreme Court ruling have been 
positive and supportive. They range all the way from general affirmations of 
principles to specific recommendations, or specific acts in a crisis community 
situation. These actions are characterized both by a strong sense of the church’s 
identity as a responsible force and by productive cooperation which was inter- 
denominational or even communitywide. 

Provincial action 

Leaders of the province of Sewanee have given effective leadership in support 
of the ruling. The very day after it was delivered, the department of Christian 
social relations of that province assembled at Atlanta, Ga., passed the following 
supporting resolutions, which declared the Supreme Court’s decision was “just 
and right,” and called on public authorities and church people to give it proper 
support: 

“The Conference of Christian Life and Work of the Department of Christian 
Social Relations in the Province of Sewanee, Fourth Province, of the Protestant 
Episcopal Church, in the United States of America, in meeting assembled, May 
18, 1954, agree as a group that the decision of the Supreme Sourt outlawing 
segregation in public schools is just and right: Be it therefore, 

“Resolved, That we go on record urging our public authorities to give proper 
support and direction toward putting this ruling into effect as best manifests 
our Christian heritage; be it further 

“Resolved, That we urge all church people sincerely and courageously in the 
light of the teachings of our lord and master, Jesus Christ, to examine their 
own responsibilities in seeing that this ruling is accepted in each community 
with calm, quiet consideration and support. 

“Copy of the above to be sent to the Governor, State superintendent of public 
instruction, secretary of state, attorney general of each State in the fourth 
province, to chairmen of departments of Christian social relations, and woman’s 
auxiliary secretaries of Christian social relations in each diocese of the province, 
and to all bishops in the province, for approval and information,” and 

“That every diocesan department of Christian social relations have a diocesan 
conference prior to the synod and including synod delegates on segregation,” and 

“That a joint session on segregation be held at the synod.” 

The province of Sewanee again showed its leadership by “adopting as an 
expression of the mind of the synod” a portion of the sermon delivered by the 
Right Reverend Edwin A. Penick to the synod on November 17, 1954. Excerpts 
of that portion adopted follow: 

“We are a chosen generation because God is expecting us to find the answer 
to the social humanitarian. question that fell on us like a mountain with the Su- 
preme Court’s decision last May. Can it be that God has brought us to grips 
with this issue because, in His wisdom, we are spiritually mature enough to meet 
it with reason, justice, good will and submission to the mind of Christ? Does 
God account us worthy to meet this challenge? We do not pretend, of course, 
to be men and women of higher intelligence, fairness, or superiority of charac- 
ter. But we are realistic enough to recognize the plain fact that this stagger- 
ing racial problem is here, with its countless baffling and even terrifying implica- 
tions, and the end is not yet * * * We can’t refer it to posterity. It won’t be 
solved by extremists or radicals or impatient, aggressive pressure groups or im- 
practical idealists. It won’t be solved by compromise or evasions or ingenious 
political runarounds. The issue divides itself into two parts: first, the prin- 
ciple involved, and then the practice of it. The principle was enunciated last 
May when the Court spoke. The practice of it, how the decision is to be applied 
we do not know. The implementing decree is yet to come. And I hope when it 
does come, it will not be too detailed in its provisions, or too particular in its 
demands. The rule of thumb is almost impossible when applied to people, or it 
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defeats itself like the prohibition amendment. It will be, I trust, like an honor 
code * * * The church rests this process in which we are now engaged, of help- 
ing to work out a right relationship between the races, upon such proved 
spiritual foundations as respect for the high worth of human personality, honor 
one for the other, good will and justice, not to a minority, but to all. These 
things are not temporary expedients. They are not human contrivances. They 
are derived from God. They are revealed by God in Christ. They are written 
deep into the constitution of the children of God. They are engraved indelibly 
in the record of human experience. In their direction lies the gradual pro- 
gressive emergence of a complex but adjusted society * * * Our prayer is that 
we may not be found fighting against God. With an opportunity for immeasur- 
able service to our generation and the future, let us beware as we come to grips 
with this thing, my brethren, lest we southerners “make the word of God of none 
effect through our tradition.” 

The synod also adopted a resolution placing heavy responsibility for con- 
tinued education on its departments of Christian social relations: 

“Be it resolved, That the department of Christian social relations of this prov- 
ince be directed, with the help of all of the departments of the province, to 
develop an extensive guide for the extensive study of the problem of racial 
segregation, such as might be used effectively on the parish level, with the guid- 
ance of each diocesan department of Christian social relations in order to create 
a positive and receptive atmosphere for the recent Supreme Court decision and 
its forthcoming enactments.” 

The synod of the province of Washington, assembled at Philadelphia, October 
21, 1954, adopted this resolution, calling on church people to anticipate and pre- 
pare for community disturbances caused by prejudiced groups and to give patient 
and vigorous leadership in support of the law: 

“Whereas the Supreme Court decison, declaring racial segregation in public 
education is illegal, has but made explicit, in terms of law, the Christian teach- 
ing of equality of all men before God, and 

“Whereas varying difficulties of adjustment to that decision are being en- 
countered in some areas: Therefore be it 

“Resolved, That the 25th synod of the third province calls upon the church 
people of this province in their several communities, wisely to anticipate and 
prepare for crises arising from activities of prejudiced groups, and to give 
patient, vigorous leadership and support to all forces of tolerance, orderly 
change, and good will.” 


Diocesan actions 


Delaware.—Perhaps the most concerted action was that in the diocese of 
Delaware, occasioned by the prosegregation agitation and school strikes in 
Sussex County. At the annual fall clergy conference, on October 5, the clergy 
gave unanimous approval of a pastoral letter, to be read in all Episocpal 
churches on October 10. 

The letter, speaking in the name of the bishops, priests, and deacons of the 
diocese, appealed for “revised attitudes” which will conform to the Supreme 
Court decision. It deplored “hysterical fear” and urged “loyalty to the 
Christian principle of the brotherhood of all of us under God.” The letter said 
in part: 

“We hold that no attitude that keeps men in permanent separation is ac- 
ceptable to God * * *. We support the early integration of our public school 
population, in keeping with the coming directive of the Supreme Court. 

“We uphold communities and individuals in our State and Nation who have 
been able to make the first courageous beginnings, and we urge sympathetic 
understanding for other communities in which the problems of adjustment are 
more complicated. 

“We adhere, as directed in Holy Scripture, to submission and loyalty to the 
civil law and to constituted civil authority. We hold that violators of law must 
be brought under the discipline of the State, and that all members of this 
church stand under the judgment of God and the discipline of the church. 

The bishop coadjutor and other clergy preached on the subject and exhorted 
parents and students to obey the law and to accept the desegregation program 
as being in accord with the Christian principle of brotherhood. In Wilmington, 
the Episcopal bishops and other clergy gave moral support to the integration 
program of the school authorities. They helped in other ways to make possible 
the peaceful transition which is being made. 
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The interracial relations committee of the diocesan department of Christian 
social relations has been active for many years and accomplished many forward 
steps in integrated church life. It has been active in the diocesan response to 
the Supreme Court ruling and is now promoting State legislation to implement 
the goals of the ruling. 

Leaders of other communions in Delaware likewise gave their support and 
leadership. 

Mississippi.—The department of Christian social relations in this diocese 
prepared a statement on the decision, with the support and assistance of the 
bishop, which was printed in the diocesan magazine and published as a pamphlet, 
under the title “The Church and the Supreme Court Decision.” The pamphlet 
was circulated for the guidance of Episcopalians rather than as a political in- 
strument. The pamphlet discusses the decision in the light of Christian faith 
and democratic ideals, and concludes that it was “just and right.” It explores 
the delicate and difficult question of “What can we do?’ and recommended four 
policies as a necessary basis for a constructive approach to the application of 
the principle affirmed by the decision. The pamphlet has helped Episcopalians in 
that diocese and elsewhere to understand the religious, moral, and political 
significance of the decision. 

North Carolina.—The department of Christian social relations submitted to the 
executive council of the diocese a resolution which was adopted. The resolution 
“urges the members of the Episcopal Church in the diocese to accept, in the 
Christian spirit of the brotherhood of man, the decision * * * and to work 
with school authorities and with parents, pupils, and the public at large in an 
effort to effect an orderly transition to an integrated public school system * * *” 

The department has an active, continuing committee to provide leadership 
to the people of the diocese in the coming years. The committee represents 
leadership from the Negro and white races, men and women, clergy, and laity, 
and the different geographic communities involved. It recognized as a foremost 
necessity, corporate and individual prayer, and has reproduced and distributed 
suitable prayers to the clergy and heads of organizations. They include one by 
Bishop Penick which has been printed and authorized for use in formal services 
of worship. 7 


Prayer for human relations 


“O, God, our Heavenly Father, who hast created all men after Thy likeness, 
we beseech Thee to incline Thine ear to us as we ask Thy help in doing our duty 
as Christian citizens and as members of Thy holy church. We acknowledge our 
many transgressions of Thy righteous law and especially our failure to see Thine 
image in all Thy children for whose sake Thy Son was content to die. Grant that 
we may follow in the steps of Him with whom there was no respect of persons. 

“Make us ready to acknowledge the truth as it stands written in Thy holy 
word. Give us courage in our thinking and honesty in our decisions. Lift us 
above self-interest and prejudice and whatscever else may hinder us from a 
just and righteous dealing with our neighbor. Guide with Thy wisdom those 
to whom Thou hast committed the responsibility of government, that all things 
pertaining to the relationship of man with man may be settled upon the sure 
foundation of Thy holy will as made known to us in Thy Son, Jesus Christ, our 
Lord. Amen.’—THE Rv. Rev. Epwin A. PENIcK, D.D. 

The committee is also distributing four presentations, given in a panel on 
the subject at a woman’s auxiliary conference last summer, and is organizing 
Similar panels on a regional basis. Available literature is being assembled for 
the use of parish discussion groups. 

The committee is sending written messuges to official governmental bodies 
dealing with methods and plans for desegregation. 

Alabama.—The department of Christian social relations held a diocesan con- 
ference on the segregation ruling, September 24 and 25. No resolutions were 
passed or votes taken, since the purpose was to find out the attitude of church 
members toward the decision and how these might be improved. Twenty-five 
parishes, including three Negro parishes, were represented. Persons were se- 
lected for their future effectiveness in educating the parishes from which they 
came. 

Kentucky.—The department of Christian social relations of the diocese of 
Kentucky has asked parishes to sponsor study groups on the ruling and to 
report back problems that arise in their communities, as well as a summary of 
their findings. The department has also conducted an opinion survey on de- 
segregation of Kentucky’s public schools. A questionnaire was sent to 26 par- 
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ishes in the diocese, with the request that it be given to persons known to be 
“proponents of all the different points of view.” A preliminary report based on 
replies from 17 of the 26 parishes has been prepared, and is being used to guide 
the department’s program in the future. 

The department in the diocese of Lexington has sent the May resolution of 
province IV’s Christian social relations commission to State officials, and re- 
ported fully to the fall clergy conference on their replies. Full discussion was 
given the matter by the conference and later by the woman's auxiliary of the 
diocese. 

Washington.—This diocese has given leadership in two ways. Bishop Dun 
has announced integration plans for the three cathedral schools, to take piace 
gradually from 1955 to 1958. Secondly, following public demonstrations in 
Washington schools, several clergymen worked with the American Friends’ 
Service Committee and the Washington Council of Churches in’ restoring peace 
and order. They included the executive of the department, and two parish 
rectors. With ministers from other churches, they worked quietly and patiently 
with the “strikers” and with their own young people until these students real- 
ized what their actions involved and were ready to return to school without 
further damage to themselves or their fellow students. 

Other dioceses.—Action in several dioceses has been largely interdenomina- 
tional, or through the woman’s auxiliary, or through personal efforts of the 
bishops. In the dioceses of Florida and Maryland educational work in support 
of the decision has been spearheaded by the United Church Women of these 
States; Episcopal women are active leaders of this movement. Six of the fifteen 
State representatives of the United Church Women who issued the Atlanta 
statement in June were also Episcopalians. 

In Maryland, the bishop issued a statement to the newspapers disapproving 
public demonstrations against school desegregation and calling on citizens to 
be serious and sober in their thinking and acting. 

In Louisiana, the diocesan woman’s auxiliary chairman for Christian social 
relations wrote to each branch of the auxiliary urging study of the decision 
and its application “unselfishly, impersonally, constructively, and uncolored by 
emotionalism, in the light of our obligations as Christian women.” 

The preceding examples of diocesan reaction to the decision are offered as 
examples of what is happening in the Episcopal Church and are not exhaustive. 
They represent a summary of the information supplied by diocesan depart- 
ments of Christian social relations. Departments which did not report specific 
action did report genuine concern and a desire for help as they faced the issue 
of school desegregation in their communities. Almost all showed an awzre- 
ness of the need for special pastoral and community leadership with respect to 
this issue for some time to come. It would appear that an important part of 
this work will be in cooperation with the Southern Regional Council. This 
organization, with the help of a foundation grant, will place fieldworkers in 
each of the critical States to work with local groups for public education and 
understanding. 

National Episcopal reactions 

The chureh press has given thorough coverage of news on church reactions 
to the ruling. In addition, there have been editorials of forthright support. 

The Anglican Congress, meeting in Minneapolis in August, gave worldwide 
significance to Episcopal Church action by reaffirming the Lambeth Conference 
statement, and “expressing our shame and grief over the tensions in race relations 
caused by discrimination * * *.” 

in January, prior to the ruling, the national department of Christian social 
relations, through the division of Christian citizenship, began exploration of 
appropriate national action in relation to this profound crisis in our culture and 
way of life. In addition to its work with the Southern Regional Council and 
the National Council of Churches, it sought to serve the Episcopal Church as a 
focal point for thought and action. This concern continued after the ruling and 
exploration of possible actions began in the summer. The recommendation, after 
consideration by the division and the department at their October meetings, took 
form in the resolution of the national council calling for this report on church 
reaction and for an appropriate statement of a pastoral nature to be presented 
to the December 1954 meeting. The council’s resolution follows: 

“Resolved: The national council requests the Department of Christian social 
relations and the Division of Christian citizenship to prepare a report on church 
reaction to the Supreme Court decision on segregation in public schools and an 
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appropriate statement of a pastoral nature to be issued for the guidance of Epis- 
copalians in all sections of the country, and to make a report at the December 
1954 meeting of the national council.” 

The department of Christian social relations requested the division of Christian 
citizenship to prepare a draft report and statement and to appoint a committee 
of advice and consultation in this matter. Subsequently, the director of the 
department, the Reverend Almon R. Pepper, D.D., in consultation with the 
chairmen of the division and of the department, invited a representative group 
of churchmen to serve on this committee of advice and consultation. 

The division’s staff prepared a draft report and statement for consideration by 
the department, the division, and the committee of advice. This document was 
considered at an all-day meeting of the division and the committee of advice on 
December 7, 1954, under the chairmanship of Bishop Scaife. Members of the 
committee who could not attend sent written comments for consideration at the 
meeting or afterward gave their approval in writing of the report and statement 
adopted by the division. 

At the conclusion of the discussion, the amended document, together with a 
draft resolution for consideration by the council, was unanimously adopted by 
the division, with the unanimous concurrence of the committee of advice. It was 
then forwarded to the department for action. 

The following day, the department, under the chairmanship of the Very 
Reverend John C. Leffler, considered and amended the document and resolution, 
adopted them unanimously, and referred them to the council for action. 

On December 8, 1954, the national council, with the Right Reverend Henry 
Knox Sherrill presiding and with 28 of the 31 members of the council present, 
unanimously accepted the report ° and statement.® The council also unanimously 
adopted, with one amendment; the resolution’ presented by the division and 
department. 

3. WORKABLE AND INEVITABLE 


The Court’s decision touches the life of the whole Nation, even though it af- 
fects most directly those States and communities which now require or permit 
racial segregation in the public schools. In one way or another segregation is 
an issue for almost every community in the Nation. 

The Court speaks only of the public schools, ruling that segregation is un- 
constitutional, because segregated schools are inherently unequal and are likely 
to permanently harm those who attend the inferior schools. This very judg- 
ment, however, seriously questions the validity of racial segregation in all 
schools and in all areas of the life of the Nation which are common to all 
citizens. 

Desegregation of all public schools, colleges, and universities is now the order 
of the day. In other areas of life, desegregation is, also, on the agenda of the 
American people. 

This larger process of desegregation of various aspects of American life 
represents a longstanding and accelerating trend. In this framework, the 
Court’s decision is neither novel nor entirely unexpected. Its unanimity, how- 
ever, enhances its significance and makes it an extraordinary force for justice 
and freedom and democracy around the world. 

Voluntary desegregation of public schools in southern-type communities has 
worked in the past and is now working in some segregation States themselves. 
More thon this, it has worked in public universities and in private schools and 
colleges in the Deep South. 

Where desegregation of public schools has been undertaken it has been suc- 
cessful, in all but a few instances, if there has been no outside interference. 
Where it has been successful, the universal verdict has been: it was easier than 
anticipated. 

Most Americans appear ready to accept the Court’s decision as the law of the 
land, even though they may be puzzled about how it is to be obeyed. 

“Answers for Action,” published recently by the Southern Regional Council 
was written in the belief that the vast majority of southerners accept what is 
now the law of the land, want to have done with bitterness and obstruction, 
and are willing to sit down with their fellow citizens of the other race and find 
the best ways to move ahead. 


5 The report consists of pp. 5-36 of this document. 
6 The statement consists of pp. 37-42 of this document. 
7 The resolution consists of pp. 43-44 of this document. 
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Even in the States most affected there seems to be a growing mood in the 
direction of compliance with the Court’s ruling, provided this can be done 
gradually. More and more its necessity and rightness are being recognized. 

However, some of the apparent mood of acceptance is potential. Many are 
uncommitted and may be won over by the propaganda and other measures 
promoted by organized prosegregation groups. In many places the opposition 
is vocal and tends to get headlines in the press, radio, and television out of pro- 
portion to its real strength. In other places opposition is secret and potentially 
dangerous to law and order. 

Responsible leaders of both races recognize the complexities which face 
genuine efforts to implement the decision and show a disposition to seek and 
follow constructive and cooperative measures. 

The possibilities of peaceful and steady desegregation are enhanced by in- 
tegration movements within churches, social welfare agencies, public and private 
graduate schools, and community groups which preceded the ruling and helped 
prepare the hearts and minds of many to accept it. 

Since the decision was announced, cooperation of church and civie groups to 
promote its acceptance, as an expression of American democratic ideals and 
religious faith, has reached a new high and has been singularly effective in 
some communities. 

Proper channels for communication and cooperation between all racial groups 
in each community are necessary for constructive discussion and action. Such 
channels exist in only a relatively few of the communities most affected by the 
ruling. 

In many places the possibilities of this constructive communication are in- 
hibited by custom, law, or fear of reprisals. These customs, laws, and fears 
affect both races, even though they are felt most severely by Negroes. 

Absence of adequate opportunities for constructive association, discussion, 
and cooperation tends to create a vacuum which may attract headline seekers 
and persons with selfish ambitions who will exploit the situation and create 
preventable strife and tension. 

Everywhere there is a need for informed, wise, unselfish leadership, typical 
of consecrated Christians. This need presents both an opportunity and an 
obligation. 


IV. New Duties For New Occastons—A STATEMENT OF GUIDING PRINCIPLES, 
POLICIES, AND PRACTICAL SUGGESTIONS 


“New occasions teach new duties.” God, as revealed in Jesus Christ, sum- 
mons us to a dynamic application of His Holy Word to the needs and problems 
of each day. As the God of history, He speaks to us through the events of 
history. 

A MATTER OF LAW 


The Supreme Court of the United States of America, the highest legal author- 
ity of the Nation, has declared “that in the field of public education the doctrine 
of ‘separate but equal’ has no place. Separate educational facilities are inher- 
ently unequal.” It has ruled, therefore, that racial segregation in public schools 
is unconstitutional and illegal. 

Law and order are essential to the stability and sanctity of home and church 
and the free institutions of the Nation, indeed, and to the life of the Nation 
itself. 

A MATTER OF RELIGIOUS CONVICTION 


The Court’s ruling is more than a matter of law and order; it is also a matter 
of religious faith and democratic principles. Among all these vital aspects, the 
religious and moral are primary. They are more fundamental than law or 
political conviction. 

The ruling is a matter of Christian faith and morals because it has to do with 
the will of God and the welfare and destiny of human beings. It affects not 
only those granted relief by the Court, but it touches the life of every person who 
dwells within the jurisdiction of the Court. 

The vital nerve of the Court’s action is that it stems from and affirms the 
Divine origin of all men. In declaring that segregation is inherently unequal, 
it affirms the equality of all men as human beings, and the sacredness of human 
personality in the eyes of God. 
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Our attitude toward this decision reveals our real belief about God, about 
ourselves, and about all mankind. 

God creates all men—of all sorts and conditions—in His own image. This 
image is spiritual and moral, not physical. In this basic humanity all are equal 
and may not be denied the rights and obligations which go with it, without 
offending God. God did not create some men in His image and others in some 
inferior mold. All men, regardless of race or color, have immortal souls, and 
are equally dear to Him. 

God has made each part of His creation for a purpose and each part has a 
contribution to make the whole. “The eye cannot say unto the hand, I have 
no need of thee; nor again the head to the feet, I have no need of you. Nay, 
much more those members of the body which seem to be more feeble are neces- 
sary. (I Corinthians 12: 21-22.) 

This is a cardinal belief of all Christians who truly understand the life and 
teaching of our Lord Jesus Christ, who taught us to pray to our Father. It is 
not an optional belief. It is not a matter of opinion. It is a cornerstone of 
Christian faith. It is this conviction that all men are created by God, that 
alone gives point to our use of the Lord’s Prayer. It alone gives meaning to the 
Christian idea that all men are brothers. 

In Christ, God revealed Himself in human form (John 1: 14), and by that 
very act reaffirmed the sacredness of human personality, the dignity and worth 
of each person. And, as if to make the point crystal clear, He identified Himself 
with all those despised and rejected by men. Jesus made His identification with 
all men explicit when He declared: “Inasmuch as to one * * * you do it unto 
me.” (Matthew 25:40.) 

xod’s incarnation calls us all to a new relationship through Him with all men. 
His death and resurrection assure the possibility of redemption for all. This 
new relationship with all men is a requirement not an elective. “By this all 
men will know that you are My disciples, if you have love for one another.” 
(John 13: 35.) 

“Thy kingdom come” (Matthew 6: 10). Our daily prayer for the kingdom is 
fulfilled in part wherever men discover and experience this new relationship 
in Christ Jesus. “If anyone is in Christ, he is a new creation; the old is 
passed away, behold the new has come.” (Corinthians 5: 17.) Segregation 
breaks the relationship to which we are called in Christ, engendering in the 
hearts of some the hurt of humiliation, in the hearts of others the damage of 
pride. “Ye are all one in Christ Jesus.” (Galatians 3: 28.) This oneness is 
broken by racial segregation, hate, frustration, or fear. 

More than this, the Court’s decision has to do specifically and primarily with 
the welfare of children. “Whoever shall offend one of these little ones * * * 
it were better for him that a millstone were hanged about his neck * * *. (Mat- 
thew 18: 6.) Who can no longer deny that inferior schools are an offense to 
children? Who can deny that indoctrinating children with false ideas of supe- 
riority is an offense to them, according te the teaching of our Lord and Saviour, 
Jesus Christ? An equal chance to life, liberty, and the pursuit of happiness is 
the minimum each child should have. 


A MATTER OF DEMOCRACY 


In a peculiar and basic way, public schools in a democracy are evidence of 
this equal chance or the lack of it. Education—in knowledge, in character, in 
productive skills, in democracy—is the foundationstone of mature personality 
growth and responsible citizenship. Knowledge, character, productive skills, and 
democracy are matters of experience, perhaps even more than of facts. 

Therefore, public schools, open to all, are vital to the democratic health of the 
Nation. 

EACH MUST DECIDE 


From a religious point of view, all Christians must answer the same question 
the Court has answered from a legal point of view: Does racial segregation vio- 
late or limit the rights affirmed by our Christian conviction about God and man, 
which convictions are written into the political creed of the Nation? 

We can answer this religious question only as the Court has answered the 
legal question, that is, on the basis of actual facts and experience. Facts and 
experience point to three general conclusions: 

(1) Where schools are segregated they are separate but almost never volun- 
tarily equal in facilities and resources and seldom equal in these respects even 
when under court order. 
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(2) Even where equal in these tangible aspects, they have been unequal in 
the most basic intangible factors which affect the healthy growth of personality 
and the development of individual faculties and responsibility. 

(3) The psychological effects of racial school segregation are as detrimental 
to whites as to Negroes. 

The harmful feelings of inferiority which it engenders in Negro children and 
teachers and parents are matched by feelings of superiority which are equally 
harmful from a religious point of view. “Lord I thank Thee that I am not 
like other men.” (Luke 18: 10.) 

These facts, judged in the light of Christian faith and principles, lead us to 
the conclusion that the Court’s decision is just and right and necessary. We 
commend this conclusion to all churchmen and others. 


GOD CALLS US 


Through this decision, God calls the church and churchmen again, with loving 
concern, to repentance and obedience. We are called to repentance for what we 
have done, individually and as members of groups, to maintain or extend racial 
divisions ; repentance for what we have not done to bring healing in the name of 
Jesus Christ; and repentance for what we have done, in an unloving manner, to 
remove barriers. Each of us must ask himself: “What is my particular sin in 
this situation?” 

We are called to obedience in the first instance, and primarily to God. He 
speaks in our hearts through conscience and the fellowship of the church. The 
obedience which we owe under the law of man is as nothing in comparison with 
that we owe in Christ. Let us fear the judgment of God more than the judgment 
of men. 

Obedience to God may lead us through suffering, even as it led Jesus Christ 
through Calvary. His resurrection is our assurance that obedience also leads to 
God's victory in and through Jesus Christ. 

We are called then in a new and compelling way to give fresh and dramatic 
witness, in our personal and church life and work, of the unity of God’s people 
which links together with the golden cord of love the most diverse and different 
of God’s children. 

We cannot be content with any private sense of piety which may flow from a 
consciousness of our own good will. We must strive in church and community 
to secure freedom, equal justice, and security from the fear of racial hatred. 


SOME GUIDING PRINCIPLES AND POLICIES 


We declare our approval and pledge our support to the decision of the Su- 
preme Court. To give substance to this approval and pledge, we commend to 
ourselves and to all Christians certain basic approaches and policies as guides 
toward constructive thinking, positive relationships, and Christian action: ° 

(1) All races are responsible for seeking and applying a Christian solution to 
their mutual problems, regardless of initial responsibility.* 

(2) Leaders of all races are concerned and have a vital and necessary contribu- 
tion to make. Consequently, those now in charge of school and community affairs 
are not alone in their concern for a peaceful solution, nor do they alone have the 
wisdom to work toward that end. Responsible and representative leaders of all 
races should be included from the outset in the councils which seek to effect 
desegregation.* 

(3) Individual churchmen have an obligation to seek constructive contacts 
and to create and utilize channels for discussion and cooperation in the com- 
munity. Through this means we may build personal relationships and com- 
munications which are so often absent. 

(4) Every churchman is clearly called to work unceasingly to create and foster 
genuine Christian fellowship between races in his own congregation and church 
school, in hospitals, homes, and institutions, and in every aspect of the church’s 
life. 

(5) Parents have a special opportunity and responsibility to set an example for 
their children, and to help them grow up free from prejudice and ill will. They 
can help instill a deep respect for all men and a firm conviction about the 
sacredness of the rights of persons.* 





8 The starred items are in substance the same as those set forth as guiding policies by 
the Department of Christian Social Relations of the Diocese of Mississippi, August 1954, 
in its publication, ‘““The Church and the Supreme Court Decision.” 
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(6) Each Episcopal church can give vital leadership by making it clear that 
all churchmen are invited into the full life and fellowship of the church, in- 
cluding its services of worship, parish organizations, diocesan activities, church- 
sponsored schools and institutions. Each parish and mission has a primary 
responsibility for this leadership. 

(7) Each parish church and mission faces its old obligation with new force 
and urgency, namely, to seek diligently for every unchurched person in its 
neighborhood, to bring the good news of Jesus Christ to such persons, and to 
welcome them into the fellowship of that church or mission. This old doctrine 
of the task of the church was reaffirmed at the 1952 general convention in two 
resolutions : 

(a) We consistently oppose and combat discrimination based on color or 
race in every form, both within the church and without, in this country and 
internationally. 

(b) This convention affirms its conviction that no branch of the Chris- 
tian church should rest content while any injustices in racial relations ob- 
tain in parishes, schools, and agencies under her control or in association 
with her; and that it urges every member of the church to labor unceasingly 
for the elimination of such injustices. 


SOME PRACTICAL SUGGESTIONS 


Diocesan bodies such as departments of Christian social relations can pro- 
mote study conferences on public schools which will include community leaders, 
and prepare material for use of parish groups, as has been done by some already. 

A diocese may establish a special committee, representative of all races, to 
give leadership, provide study materials, organize study conferences, and confer 
with school authorities and other State officials with a view to assisting in the 
transition to desegregated schools. 

College work commissions, Canterbury Clubs, and other diocesan and parish 
youth groups have a special opportunity to give leadership among youth. 

Parish groups can promote study conferences to discuss facts and plans of 
local school districts; may take the lead in encouraging representation of all 
races on school boards: and may cooperate with other agencies concerned with 
the schools, such as the PTA, Leage of Women Voters, councils of churches 
and of churchwomen, the Southern Regional Council, and interfaith groups. 

Diocesan and parish groups can promote circulation and distribution through 
tract racks and otherwise, of materials published by the Southern Regional 
Council, the Department of Racial and Cultural Relations of the National 
Council of the Churches of Christ, the United Church Women, and the national 
council of this church. 

WE GIVE THANKS 


We thank God for the new and rich opportunity for health and healing which 
the decision has opened up, and for the new hope this brings to people all over the 
world. Ample evidence of this increased health and healing is to be found in 
the events since the ruling was announced. For the striking fact of these first 
months is the widespread and increasing acceptance of this new interpretation 
of the law. This growing acceptance is more significant than either the much 
publicized or the secret opposition. 

We thank God that so much of this growing support is based on reasoned 
Christian insight, faith, and conviction. 

We thank God that through His Holy Spirit He has put it into the hearts of 
many to undertake voluntarily to remove these barriers between the children 
of our land. These efforts have demonstrated that the decision is as workable 
in practice as it issoundin principle. It is true and it works. 

In the light of these successes, the recognized practical difficulties which still 
exist may be seen as being manageable, when approached in good faith by men 
and women of good will. 


APPENDIX A 


The following is the full text of the resolution supporting the Supreme 
Court’s decision against segregation in the public schools, unanimously passed 
by the National Council of the Protestant Episcopal Church at its final meeting 
of the year, December 8, in Greenwich, Conn. 
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“Resolved, The national council accepts the report on church reaction to the 
Supreme Court decision on segregation in public schools and the guiding state- 
ment thereon, prepared by the division of Christian citizenship at the request 
of the council, and adopted by the division and the department of Christian 
social relations, as being in keeping with the spirit and intent of the resolution 
of the general convention of 1952 on justice and equal opportunity. 

“The council commends this report and statement for study to all churchmen, 
and to such others as may care to take note of it, with the hope that this report 
of facts and this statement of guiding principles and policies may assist pa- 
rochial and diocesan authorities in their efforts to promote a wise, wholehearted, 
and genuine realization of the principles set forth by the Court and supported 
so widely by churchmen in all parts of the country. 

“The council transmits this report and statement to all bishops of the church, 
deans of seminaries, trustees of educational institutions affiliated with the 
church, and to diocesan and provincial officers, with the request that they study 
and act on these documents as they may be led, and that they inform the council 
of any use which they may make of this document; and it further requests and 
its department of Christian social relations and division of Christian citizenship 
summarize and report such information to the council from time to time, and 
continue to give leadership in this matter. 

“The council notes that parochial, diocesan, and provincial bodies of the 
Episcopal Church have already taken positive and supportive action. These 
actions range all the way from affirmations of general principles to specific 
recommendations, to specific acts in crisis situations. 

“The council adopts the following passages from the statement of guiding 
principles presented by the department and division: 

“*The Court’s ruling is more than a matter of law and order * * * it is also 
a matter of religious faith and democratic principles * * * for it has to do 
with the will of God and the welfare and destiny of human beings. * * * 
Judged in the light of Christian principles * * * the Court’s decision is just, 
right, and necessary. 

“We thank God for the new and rich opportunity for health and healing 
which the decision has opened up, and for the hope this brings to people all 
over the world. 

“We thank God that so much of the growing support is based on reasoned 
Christian insight, faith, and conviction. 

“We thank God also that, through His Holy Spirit, He has put it into the 
hearts of many to undertake voluntarily to remove these barriers between the 
children of our land. These efforts have demonstrated that the decision is as 
workable in practice as it is sound in principle. It is true and it works. In 
the light of these successes, the recognized practical difficulties which still exist 
may be seen as manageable when approached by men and women of good will.’ 

“With full and sympathetic appreciation of the very real and very great 
difficulties faced by the church and churchmen in many areas, we feel com- 
pelled, however, to appeal to churchmen and others everywhere to join with 
all men and women of good will to realize in the church and in the community 
the principles and goals of the Court’s decision.” 


APPENDIX B 
THE NATION’S PRESS COMMENTS 


On the days following the Supreme Court’s ruling, the New York Times pub- 
lished a summary of editorial comment throughout the Nation. A digest of this 
comment, together with those from other sources, is summarized herewith. 
The main classifications used by the New York Times are followed, namely, 
comments from segregated States, from nonsegregated States, from college pa- 
pers, and from Negro papers. 

The Washington Post and Times Herald called the decision “a profoundly 
healthy and feeling one * * * it will help to refurbish American prestige in a 
world which looks to this land for moral inspiration and restore the faith of 
Americans themselves in their own great values and traditions.” 

The Washington Evening Star said “* * * This decision finds much support 
in wisdom and fairness.” 

The Baltimore Sun acknowledged “its implications will be painful to many 
Marylanders noe one can deny * * *. The Court is entirely right in its state- 
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ment that segregation, however ‘equal’ the physical facilities, does put the brand 
of inferiority on Negro pupils in the schools.” It commended the Court’s wis- 
dom in deferring decision about how this ruling is to be implemented. 

The Atlanta Constitution commented: “Meanwhile, it is no time for hasty or 
ill-considered action. It is no time to indulge demagogs on either side or those 
who are always ready to incite violence and hatred * * *. It is a time for 
Georgia to think clearly. Our best minds must be put to work, not to destroy, 
but to arrive at constructive conclusions * * *.” 

The Birmingham News said that it “deeply regrets that the Supreme Court 
has come to a decision that a segregation of Negro and white students in the 
public schools is unconstitutional.” 

The Birmingham Post-Herald commented: “There is no easy answer to the 
problem presented by yesterday’s Supreme Court decision * * *. Acceptance of 
the decision does not mean that we are stopped from taking such honorable and 
legal steps as may be indicated to avoid difficulties it presents both races.” 

The Chattanooga Times asserted “* * * The best brains of the Southern 
States are needed to meet the situation. Special sessions of legislators, if 
called, will create more heat than light * * *. The Times believes that most of 
the Southern States will meet this situation calmly, reassured in the knowledge 
that we shall have time to make adjustments.” 

The Dallas News observes that “a long era came to an end” with the unan- 
imous decision of the Court. ‘‘Whether we are better off for that, time alone 
will tell. It is the fact that must be faced. The effect will reach all interracial 
relations.” 

The Richmond Times-Dispatch expressed the need for time to adjust to the 
complicated situation arising from the ruling. “This is a time for calm and 
unhysterical appraisal of the situation by the officials and peoples of Virginia 
and the other 16 States affected. The serious problems created by this decision 
can only be solved in such an atmosphere and over a period of time.” 

The New Orleans Times-Picayune commented: ‘* * * As the immediate 
future, the decision will do no service either to education or racial accommo- 
dation. In the States where most of the Negroes live, the public school systems 
face the prospect of considerable turmoil for some time to come * * * The dis- 
appointment and frustration of the majority of southerners at the revolutionary 
overturn of practice and usage cannot immediately resolve in the improvement 
of race relations.” 

The Louisville Courier Journal called it a mortal blow to “a dogma to which 
the Old South clung.” It added, “However, the end of the world has not come 
for the South or for the Nation. The Supreme Court’s ruling is not itself a 
revolution. It is rather acceptance of a process that has been going on for 
a long time—people everywhere could weil match the Court’s moderation and 
caution.” 

The Arkansas Gazette said: “In many ways this is the end product of a 
process that began many years ago and began, as such things must, at the 
very top of the educational structure. * * * In the end the new patterns will 
have to be hammered out across the table in thousands of scattered school 
districts and they will have to be shaped to accommodate not only to the needs 
but the prejudices of whites and Negroes to whom these problems are not 
abstractions but the essence of their daily lives.” (All the above from the 
New York Times, May 18. 

The St. Louis Post-Dispatch said: “The greater significance is the affirmation 
in the eyes of millions of people in India, Pakistan and Africa, in China, Japan, 
and in Burma, in Indochina, Thailand and Indonesia, that the pledge in the 
United States of the work and dignity of the humblest individual means exactly 
what it says.” The Post-Dispatch says it is a great victory against the Commu- 
nists. 

The Houston Chronicle asserted that Texas would comply with the ruling 
“with widespread misgivings that racial friction may be increased rather than 
diminished and that the endless litigation may arise to plague the Southern 
States. States rights have suffered another setback and one of the most severe 
in the Nation’s history.” 

The Memphis Commercial Appeal urged that the decision be approached “with 
calmness, reason, and a genuine spirit of cooperation. The main thing now is 
to face this thing squarely as an accomplished fact.” 

The Jackson (Miss.) Clarion-Ledger wrote: ‘May 17, 1954, may be recorded 
by future historians as a black day of tragedy for the South, and for both 
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races, but we can conduct ourselves in such fashion as to cause historians 
to record that we faced that tragedy and crisis with wisdom, courage, faith, 
and determination. It should not cause any panic, any violent emotional re- 
actions, or any disturbance of normal racial relations.” 

The Jackson (Miss.) Daily News wrote: “Human blood may stain Southern 
soil in many places because of this decision, but the dark red stain of that 
plood will be on the marble steps of the U.S. Supreme Court Building. White 
and Negro children in the same school will lead to miscegenation. It means 
racial strife of the bitterest sort. Mississippi cannot and will not try to abide 
by such a decision.” 

The Miami Herald expressed the view that in Florida “the adjustment to 
it, when the time comes, will be sanely, judiciously, and humanely carried 
out.” 

The Charlotte (N.C.) News declares: ‘“‘The South must apply its intelligence 
eoolly and dispassionately and must find the resources for giving all its chil- 
dren equality of education. If the South as a region and North Carolina as 
a State are able to do these things, they will find that the problem is far 
more manageable than it appears at the moment.” 

The Charleston (S.C.) News and Courier declared: “The Court decision drove 
another nail into the coffin of States rights. In the past the Constitution was 
a balanced wheel. Now that balance has been upset and a new one must be 
established. It is such a delicate task we shall need wisdom and tolerance 
on all sides.” 

The Nashville Tennessean: “The South is and has been for years a land 
of change. Its people of both races—have learned to live with change. They 
ean learn to live with this one. Given reasonable amount of time and under- 
standing they will.” 

The Nashville (Tenn.) Banner asserted: “* * * It is a time for seasoned 
and cautious treatment of the case presented to reconcile both the national 
interest and States rights on the Constitution which is the foundation of 
both.” 

The Star Telegram, Fort Worth, Tex., was critical of the “death sentence for 
racial segregation in the public schools,” but recognized that it was ‘“‘a fact, not 
a fancy.” It objected that it was “sudden changing by fiat,” but emphasized 
“the ultimate responsibility for success or failure was to fall on the able, loyal, 
and enlightened leadership of both whites and Negroes in the South.” 

The Virginian-Pilot, north of Virginia, declared: “The decision means that 
segregation in public schools will end * * * (but) the breaking down of the 
lines of segregation in the public schools of Virginia, and in other States of the 
South, will probably not come suddenly * * *. The effect of this decision will be 
far-reaching and in time * * * its implications may extend beyond school 
boundaries * * *, This is a time for statesmanship, and the South will rise or 
decline as it produces it.” 

The Mobile (Ala.) Register: “Politically, the Supreme Court decision against 
racial segregation in the public schools will have repercussions in the South 
against both the Republicans and the Roosevelt-Truman-Stevenson species of 
Democrats.” 

The Columbia (S.¢ 


.) State declared that “the timing should be most liberal.” 
COMMENTS FROM NONSEGREGATED STATES 


The New York Herald Tribune declared that the decision “squared the coun- 
try’s basic law with its conscience and its deepest conviction.” It commended 
the Court for its wisdom in dealing with the question of enforcement at a later 
time, and continued: “And this affirmation, however much trouble and confusion 
it may cause in the short run, is bound ultimately to win wholehearted and uni- 
versal assent. It goes to the heart of America: it touches the things by which 
the Nation lives.” 

The New York Times: “The highest Court in the land, the guardian of our 
national conscience, has reaffirmed its faith—and the undying American faith— 
in the equality of all men and all children before the law.” 

The Pittsburgh Post-Gazette: “Every fair-minded American will, we believe, 
applaud the Supreme Court’s unanimous decision against racial segregation in 
the public schools * * *. The steadily changing social climate in this country 
since the ruling of 1896, and especially within the last few years, has made an 
end of segregation in the public schools inevitable * * *.” 
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The Hartford Courant: “This milestone in our history means that we must 
struggle successfully toward our own ideals * * *. It means that henceforth we 
will not only preach democracy but practice it more perfectly.” 

The Chicago Tribune declared that the unanimous decision should “help 
a good deal to discourage resistance to the findings or attempts to evade 
its plain meaning, for it is not likely that a unanimous Court will change its 
mind * * *, The principle established by this decision is not that anybody 
has to give up any of his prejudices * * *. The principle is the much simpler 
one that the State governments, North and South, must regard all men as 
created equal so far as opportunities at the disposal of the State are concerned.” 

The Minneapolis Tribune “welcomed and embraced” the Court’s decision, 
And held that it would “greatly influence our relations with dark-skinned 
peoples the world over.” 

The Cincinnati Enquirer said in part: “* * * It will work profound social 
changes in a substantial part of the United States—not assigned to the South 
by any means * * *, What the Justices have done is simply to act as the 
conscience of the American Nation.” 

The San Francisco Chronicle said in part: “* * * This is the spirit as well 
as the letter of democracy speaking. Great as the impact of the antisegre- 
gation ruling will be upon the States of the South in their struggle to make 
the physical and intellectual ‘adjustment which it requires,. still ‘greater, we 
believe, will be its impact upon South America, Africa, and Asia, to this 
country’s lasting honor and benefit.” 

The Des Moines Register declared that “the Court has begun the erasure 
of one of American democracy’s blackest marks * * *. Let no one maximize 
the difficulties involved in ending segregation. Segregation has been stopped 
in a number of localities smoothly and without incident. There is every rea- 
son to believe the adjustment to equality and schools will be made in the same 
pattern.” 

The Boston Herald held that “the Supreme Court’s history-making decision 
proves more than anything else that the Constitution is a live and growing 
document.” 

The Cleveland Plain Dealer: “* * * We believe that the Supreme Court could 
not have ruled otherwise than it did on the basic issue * * *, We believe that 
the ruling, at a future date, will be accepted by the South as a notable advance 
in its progress and tradition.” 

The Chicago Sun-Times: “The South now is faced with a choice between 
defiance of the supreme law of the land and the changing its fundamental, 
personal social attitudes in the dual public school system itself. The problem 
is one for the South itself to work out. We of the North would do well to 
apply ourselves with equal diligence and sincerity to our own unsolved prob- 
lems of racial discrimination and prejudice.” 

The Chicago Daily News: “* * * In the long run the results will be bene 
ficial to the people of the United States of all colors and races. This is not 
to say that they will be beneficial in every community at every instance.” 

The Lincoln Nebraska Journal: “It is hard to conceive a situation that will 
provide a more significant test of American democracy.” 

The Los Angeles Times: “We may be sure that the present decision is not 
going to lead to civil war, but there may be almost a social and political revolu- 
tion. Yet it is hard at this point to see how the Court could have come to any 
other conclusion.” 

COLLEGE PAPERS 


The Mississippian, University of Mississippi: “We realize that the decision was 
a difficult one at which to arrive and we hope that the Supreme Court fully 
realizes that adjustment will be much more difficult than was its decision. We 
know that the student body of the University of Mississippi has long been aware 
of the problem and its complexities, and has accepted the fact that the Negroes 
will probably some day be admitted into the university. Though the majority 
of the students do not want to attend the schools with Negroes, we feel that the 
students will adapt themselves to it.” 

The Cavalier Daily, University of Virginia: “* * * Although it is hard from 
a strict legal point of view to justify any action contrary to law we feel that the 
people of the South were justified in their bitterness concerning this decision. 
To many this decision is contrary to a way of life and violates the way in which 
they have thought since 1690.” 





Th 
plow: 
is to 
embo 
by m 
the I 
whee 

Da 
clare 
out 
is tr 
a tin 
of Oo] 
Caro 


impr 
and 
creet 
Tl 
ever 
Sup! 
in A 
Tl 
port 
stru; 
deci: 
the | 
cour 
T) 
thes 
effici 


Al 
debs 
sent 

mn 
ima; 

a 
and 

my 
tor 

wy 
spec 
com 

“ 

“] 
lead 
pror 


stuc 
twe 


see 
« 


ard: 


as \ 
all « 
all « 





ust 
we 


elp 
ide 
its 
dy 
ler 

as 
dl,” 
On, 
ned 


ial 
uth 
the 


vell 
sre- 
ake 

we 
this 


ure 
11Ze 
ped 
rea- 
ime 


sion 
‘ing 


uld 
hat 
nee 


een 
ital, 
lem 
| to 
rob- 


ene- 
not 


will 


not 
olu- 
any 


was 
ully 

We 
vare 
roes 
rity 

the 


rom 

the 
sion. 
hich 


CIVIL RIGHTS—1959 2783 


The Kernel, University of Kentucky: “The ruling * * * is one of the hardest 
plows dealt against communistic propaganda in many years. Unpleasant as it 
is to many southerners, we are on the road to making the democratic principles 
embodied in our Constitution a fact. Unfortunately the ruling will be opposed 
by many of the States involved * * *. We hope that with all our hearts that 
the University of Kentucky and Kentucky will be among the leaders to put the 
wheels of progress into motion.” 

Daily Tar Heel, University of North Carolina: “The Supreme Court has de- 
clared in powerful language * * * that separated but equal is a phrase with- 
out meaning, that segregated education is inherently unequal. If the university 
is true to its tradition, it will not now retreat before that declaration. This is 
a time for yielding of personal prejudice and discrimination for the changing 
of opinion and practice * * *. If we are wise we will welcome Negro North 
Carolinians to our schools and to our universities.” 


NEGRO PAPERS 


The Amsterdam News: “The decision is the greatest victory for the Negro 
people since the Emancipation Proclamation. It will alleviate racial troubles 
in many fields other than education.” 

The Pittsburgh Courier: “The conscience of America has spoken through its 
constitutional voice * * *, This clarion announcement will also stun and silence 
America’s Communist traducers behind the Iron Curtain. It will effectively 
impress upon millions of colored people in Asia and Africa the fact that idealism 
and social morality can and do prevail in the United States, regardless of race, 
creed or color.” 

The Chicago Defender: “Neither the atom bomb nor the hydrogen bomb will 
ever be as meaningful to our democracy as the unanimous declaration of the 
Supreme Court * * *. This means the beginning of the end of the dual society 
in American life and the system of less segregation, which supported it.” 

The Atlanta Daily. World: “This case has.attracted world attention; its im- 
port will be of great significance in these trying times when democracy itself is 
struggling to envision a free world * * *. Coming at this particular time, the 
decision serves as a boost to the spirit of democracy; it accelerates the faith of 
the intense devoutness in minorities who have long believed in and trusted the 
courts.” 

The Boston Chronicle: “* * * Such presentation is the noblest patriotism in 
these days of international crisis, and it strengthens incalculably the diplomatic 
efficiency of our Government in its task at the Geneva Conference.” 


[The Convention and Triennial Daily] 
RESOLUTION ON RACE IS VOTED BY BISHOPS 


An amended resolution on race relations was adopted unanimously and without 
debate by the House of Bishops at its Friday morning session. The resolution, 
sent to the House of Deputies for its concurrence or rejection, reads: 

“Whereas Holy Scripture teaches that God created man in His likeness and 
image and sent His Son, that in Him all mankind might find essential unity; and 

“Whereas the perversity of human nature is sowing the seeds of racial conflict 
and tension throughout the world ; and 

“Whereas the church’s task in such conflict is to reconcile man to man and race 
to race, through the healing and. redeeming: power of Jesus Christ; and 

“Whereas the difficulty of applying the Christian principle of brotherhood in 
specific situations is continuing to divide sincere Christians and to arouse our 
compassion for all who are especially involved : Now, therefore, be it 

“Resolved (the House of Deputies concurring), That we call upon— 

“1. Our families to foster a Christian understanding of race relations and to 
lead their children into such Christian attitudes as will prevent prejudice and 
promote mutual trust, 

“2. Our congregations to plan and carry forth such programs of prayer and 
study as will create, maintain, and strengthen the lines of communication be- 
tween all races. 

“3. Our church and civil leaders to direct their people beyond the easy stand- 
ards of local expediency and to provide such creative and positive leadership 
as will establish that society in which discrimination and without separation, 
all opportunities in education, housing, employment, public accommodations, and 
all other aspects Of church and civil life. 
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“4. Our people to implement loyally and effectively the Lambeth trilateral of 
‘mutual understanding, calm reason, and constant prayer,’ through which our 
Heavenly Father will grant us that peace and righteousness which He alone 
"an give. 


THE LAMBETH CONFERENCE—1958 





THE ENcYcLICAL LETTER FROM THE BISHOPS TOGETHER WITH THE 
RESOLUTIONS AND REPORTS 


CONDEMNATION OF RACIAL DISCRIMINATION 


110. The Conference affirms its belief in the natural dignity and value of every 
man, of whatever colour or race, as created in the image of God. In the light of 
this belief the Conference affirms that neither race nor colour is in itself a bar- 
rier to any aspect of that life in family and community for which God created 
all men. It therefore condemns discrimination of any kind on the grounds of 
race or colour alone. 

The Conference would urge that in multiracial societies members of all races 
shall be allowed: 

(a) a fair and just share in the government of their country ; 

(b) a fair and just share in the control, development, and rewards of the 
natural resources of ‘their country, including advancement to the highest 
level of attainment ; 

(c) the right to associate freely in worship, in education, in industry, in 
recreation, and in all other departments of the common life. 


A. THe RActaAL PROBLEM 


The Committee asks that attention should not be confined to any one section. 
It has been thought good to make a general statement in the context of one area 
in order that, when seen more vividly in that context, its importance for others 
may be the better appreciated. 

Within any land in which members of different races meet, there are the seeds 
of racial tension and conflict, not least in those territories into which the white 
man has penetrated. Tensions there will always be in every part of the world; 
yet it is one of the primary tasks of the Church not so much to resolve such 
tensions as, by the power of Christ through whom man is reconciled to God, 
through whom man’s at-one-ment has been wrought, to reconcile man to man, 
and race to race. In Christ the Church is to transform all tensions from being 
fruitful for evil to being fruitful for good. 

At the root of every conflict lies human sin, provoking situations which may 
become inflammatory and problems which may seem to be insoluble. Yet, for 
Christians, the fact of man’s essential unit in Christ is paramount. In every 
sphere of his activity man is called to unity and brotherhood in the Family of 
God, the Church. Therefore no permanent class or racial separation, no oppres- 
sion of the weak by the strong, no denial of opportunity for advancement, can be 
justified. 

The Church itself must bear witness to this truth in its own life. Interracial 
worship, interracial meeting, both formal and informal, freedom of all races to 
enter and use educational, social, and health facilities, equal economic oppor- 
tunities—these and other activities must be seen within the pattern of the 
Churech’s life and witness without compromise, self-consciousness, or apology. 
There may be no easy answers to special and local difficulties ; nevertheless, the 
Church must affirm that any form of segregation or separation solely on the 
basis of race is contrary to the Divine Will. 


(I) AREAS OF UNREST 


(a) United States of America 

On 17 May 1954 the Supreme Court of the United States handed down a de- 
cision ruling racial segregation in the public schools to be unconstitutional, 
and brought into focus one of the most acute social problems the nation has 
faced in generations. Together with other religious bodies, the General Con- 
vention of the Episcopal Church has also declared it would “consistently op- 
pose and combat discrimination based on colour or race of every form, both 
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within the Church and without, in this country and internationally”, while its 
National Council has passed a separate resolution regarding the Supreme 
Court’s decision as “just, right, and necessary”’.” No diocesan council or con- 
vention of the Church is segregated according to race. More and more Church 
organizations are disregarding colour lines. 

Unquestionably these independent actions of Church and State have combined 
to make possible some of the encouraging progress now being seen in the attain- 
ment of broader civil rights for minority groups. The Negro is entering upon 
a new era of educational and political freedom in the United States. Better 
housing and greater economic opportunities are becoming available to the peo- 
ple of many races and tongues. Many social barriers are coming down. 

However, the degree of this attainment has not been the same everywhere. 
There are still unresolved conflicts resulting from the influx of immigrants into 
seaport cities: the special problems connected with Puerto Ricans, Poles, Jews, 
and Irish still demand attention; the South-West is at grips with its Latin- 
American difficulties; the West Coast is concerned with its proper relation to 
Orientals; the position of the American Indian has not yet been clarified. 
Beyond ali these conflicts of varying intensity, the Negro is now moving Nerth 
in great numbers, and already this area is being increasingly faced with the 
necessity of solving this fresh integration problem. 

Meanwhile the eyes of the nation and of the world are fixed upon the prob- 
lem 2s it presents itself in the South, where Christians are finding themselves 
on opposite sides. The Negro with natural impatience is exercising a per- 
sistence which many whites find irritating. Mutual fear and suspicion and 
prejudice are, as so often, delaying the process of reconciliation. The contro- 
versy has engendered deep differences not only between the white man and the 
Negro but between members of the same family and race. The situation, with 
its accompanying political implications, has also prompted the passage of many 
segregation Bills by Southern State legislatures in an attempt to circumvent 
the Supreme Court’s ruling. This has created a further division of loyalties. 

These are some of the elements of a complicated and confusing situation in 
which the Church is speaking and living. Its clergy and, in increasing numbers, 
its laity are working, not only to ensure to members of all races a free participa- 
tion in divine worship, but also to ensure that educational and health services as 
well as equal economic opportunities are available to all. This the Church is 
consistently trying to accomplish without submitting to any tempting policy of 
expediency. It is striving to go ferward in the knowledge that to stand still is 
a denial of its belief in God’s guidance and its own responsibility to its brothers 
in Christ. 

There is no easy solution to the differences which exist in regard to race rela- 
tions in the United States in general. The complexities compel a sympathy for 
all who are involved. But this Committee believes that men of good will in all 
races can point the way to greater peace and harmony through the exercise of 
mutual understanding, calm reason, and constant prayer. 


STATE OF ALABAMA, 
GOVERNOR’S OFFICE, 
Montgomery, May 5, 1959. 
Hon. CHARLES SLAYMAN, 
Counsel, Subcommittee on Constitutional Rights, 
Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


Dear Mr. SLAYMAN: I wish to apologize for my delay in furnishing you and 
the subcommittee the information that you requested recently when I appeared 
before your subcommittee in opposition to some so-called civil rights bills. I 
have had difficulty in locating extra copies of briefs filed by the parties in the 
‘“ases involving the boards of registrars and other public officials in Federal court 
in Montgomery. 

Enclosed herewith is a copy of the brief filed by the respondents and the Ala- 
bama Bar Association in the case in re George C. Wallace, et al. I believe that 
this brief amply sets out the facts of the case as well as the legal principles 
involved. 


1 General Convention. Boston, 1952. 
£2 Cf, National Council Pamphlet entitled “Just, Right, and Necessary.” 
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Also enclosed is a copy of the brief filed by the United States in said case, | 
call your attention to page 8 of said brief where the United States takes the posi- 
tion that the powers of the Civil Rights Commission are the same as the powers 
of a common law grand jury. 

I am also herewith returning the transcript of my testimony before your com- 
mittee which I have corrected. 

You also requested that I furnish you certain legal citations substantiating the 
rule that class actions cannot be brought to vindicate voting rights, but each 
case must stand on its individual facts and must be brought separately. These 
citations are as follows: 

Mitchell v. Wright (October 1945), 62 F. Supp. 580-154 F. 2d 924, 67 Su- 
preme Court 96, 329 U.S. 733 91 L. Ed. 622. 

Williams v. Kansas City, Mo. et al. 104 F. Supp. 848 (see p. 857) June 10, 
1953 205 F. 2d page 47 (Kansas City, et al. v. Williams et al.) U.S. Court of 
Appeals 8 Cir. 

Jinks v. Hodge 11 FRD 346. 

Siegel v. Regain 88 F. Supp. 996. 

Again, I wish to say that it was a pleasure appearing before you and the sub- 
committee and I appreciate the opportunity and the courtesy extended to me. 

Very truly yours, 

JOHN PATTERSON, Governor. 


IN THE DISTRICT COURT OF THE UNITED STATES FOR THE MIDDLE 
DISTRICT OF ALABAMA, NORTHERN DIVISION 


Civil Action No. 1487—N 


In Re: Georce C. WALLACE, W. A. STOKES, Sr., GRADY Rocers, E. P. Livinaston, 
M. T. Evans AnD J. W. SPENCER 


On Motions of Respondents To Set Aside Order To Appear Before the Com- 
mission on Civil Rights 


BRIEF FOR RESPONDENTS, AND ON BEHALF OF THE ALABAMA 
STATE BAR, AS AMICUS CURIAE 


KE. L. RINEHART, JOHN PATTERSON, 
RatPH SMITH, Attorney General of Alabama, For 
State Office Building, Montgomery, All Respondents 
Alabama, 
Of Counsel 


CHAUNCEY SPARKS, 
For Respondent George C. Wallace, 
as Judge of the Third Judicial 
Circuit of Alabama 


J. ASA ROuUNTREE III, Jos. F. JOHNSTON, 
DrayTon T. Scort, On Behalf of the Alabama State 
First National Building, Birming- Bar, as Amicus Curiae 
ham 3, Alabama, 
Of Counsel 


STATEMENT OF THE CASE 


By summary order dated December 11, 1958, this court commanded George 
C. Wallace, W. A. Stokes, Sr., Grady Rogers, E. P. Livingston, M. T. Evans 
and J. W. Spencer, hereinafter referred to as “respondents”, to appear before 
the Commission on Civil Rights on December 19, 1958; to produce at that time 
certain records of the State of Alabama; and to give testimony before the Com- 
mission. The order was issued in response to an application filed December 10, 
1958, by the Attorney General of the United States, and none of the respondents 
had notice of the filing of the application or any opportunity to be heard before 
issuance of the order. On December 16, 1958, the respondents filed with the 
court motions requesting the court to vacate its order; to deny the application 
of the Attorney General; to quash the administrative subpoenas which had 
theretofore been issued by the Commission; and, in the alternative, to suspend 
the order of the court pending hearing of the respondents’ objections thereto. 

3y order dated December 17, 1958, this court suspended the operation of the 
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prior order until January 9, 1959, and set down respondents’ motions for hearing 
on January 5, 1959. The court further ordered that written briefs be filed with 
the court not later than 10:00 a.m., December 31, 1958. 


STATEMENT OF FACTS 


The Commission on Civil Rights is a temporary agency of the United States 
government, created by the Civil Rights Act of 1957.2 It is composed of six 
members appointed by the President by and with the advice and consent of the 
Senate and, in addition, has a full-time director and staff. Under Section 104 
(a) of the Act, the Commission is empowered (i) to investigate sworn allega- 
tions in writing that citizens are being deprived of their right to vote; (ii) to 
study and collect information concerning legal developments constituting a denial 
of equal protection of the laws; and (iii) to appraise federal laws and policies 
with respect to equal protection of the laws. The Commission is charged also 
with submitting interim reports and a final report to the President and to Con- 
gress. The final report of the Commission is to be submitted not later than 
September 7, 1959. Sixty days thereafter the Commission shall cease to exist. 

The Commission set a public hearing to be held in the City of Montgomery, 
Montgomery County, Alabama, on December 8, 1958.* Prior to this hearing, by 
subpoenas dated November 29, 1958, and served on December 2 and 3, the 
Commission ordered respondents, as officials of the State of Alabama, to appear 
on December 8 and to produce at such time and place certain voting registration 
records of the State. The agent of the Commission who served the subpoena on 
respondent Wallace at the courthouse in Clayton, Barbour County, Alabama, was 
accompanied by a paid publicity agent of the Commission, and by a newspaper- 
man alerted by the Commission. 

Respondent George C. Wallace is a judicial officer of the State of Alabama, 
being the sole judge for the Third Judicial Circuit of Alabama, which includes 
the counties of Barbour, Bullock, and Dale. His court is one of general jurisdic- 
tion and is the only such court for the counties named.* 

Respondents Stokes and Spencer are members of the Board of Registrars of 
Barbour County, Alabama. Respondent Evans is a member of the Board of 
Registrars of Bullock County, Alabama. Prior to December 10, 1958, on which 
date they resigned, respondents Rogers and Livingston were members of the 
Board of Registrars of Macon County, Alabama. Under the law of Alabama, 
registrars are responsible for the administration of the registration of voters in 
the counties with respect to which they are appointed,‘ and under the Constitu- 
tion of Alabama they are judicial officers of the state.. The records which they 
keep with respect to registration and which were ordered produced are official 
records of the State of Alabama, and with respect thereto, the law of Alabama 
provides that ‘‘no records or papers of any court must be removed out of the 
county, except in cases of invasion or insurrection, whereby the same may be 
endangered, or unless by order of the court.” ° 

On October 29, 1958, one month prior to the issuance of the subpoenas of 
the Commission, respondent Wallace, acting as judge of the Third Judicial 
Circuit of Alabama, and pursuant to a petition filed by a resident of Barbour 
County, ordered all registration records of that county impounded and delivered 
to his court to be held pending a grand jury investigation of improper registra- 
tion. On November 21, 1958, in a similar proceeding, Judge Wallace impounded 
the registration records of Bullock County. Thus, when the subpoenas were 
served upon them, respondents Stokes, Spencer, and Evans were not in possession 
of, and did not have access to, the records which were ordered produced. 

The subpoena issued by the Commission to Judge Wallace ordered him to appear 
in Montgomery, Alabama, outside his judicial circuit, and to bring with him 


1Public Law 85-315, 85th Cong., Sept. 9, 1957; 71 Stat. 634; 42 U.S.C.A. Sec. 1975. 

2 This so-called “hearing” was preceded by much publicity, on the part of the Commission, 
and the oe was deprived of all dignity, and of any bona fide function as an investiga- 
tion of facts, by the presence of television and newsreel cameras, the facilities for which, 
together with those for newsmen, occupied approximately one-half of the space available 
in the federal courtroom in which the hearing was conducted. A large part of the remaining 
space was permitted by the Commission to be occupied by spectators not directly interested 
in the matters purportedly under investigation, with the result that there was not suf- 
ficient seating room for witnesses and their counsel. 

8See generally, Ala. Const. 1901, Article 6, §§ 189, 142-148; Ala. Code 1940, Tit. 13, 
Chapter 4. 

« Ala. Code 1940, Tit. 17, §§ 21—56. 

5 Ala. Const. 1901, Amend. 91 (1951). 

* Ala. Code 1940, Tit. 7, § 3. 
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the records impounded by the orders of October 29, and November 21, and ‘there 
“not to depart without leave of said Commission.” This summary command was 
issued without regard for his obligations and responsibilities as a circuit judge 
of Alabama,’ and despite the fact that prior to the issuance of the subpoena he had 
cases set for hearing during the week in which he was ordered to appear. The 
subpoenas issued to the other respondents required them also to appear in their 
official capacities, but outside their counties, and to bring with them from the 
places in which they are customarily kept and the counties to which they relate 
registration records of the State of Alabama. ; 

The subpoenas issued by the Commission, compliance with which was directed 
by the order of December 11, commanded the production at Montgomery of all 
the records of the three counties pertaining to every application for registra- 
tion of voters for a period of three years, without regard to the existence of any 
specific complaint or asserted denial of right with respect thereto. 

Respondent Stokes, Rogers, Livingston, Evans and Spencer appeared at the 
hearing on December 8, 1958, but did not produce the records, and declined 
to testify. Judge Wallace neither appeared nor produced the records which were 
in the custody of his court. Thereupon, the United States Attorney General 
filed his application to this court for enforcement of the subpoenas. Upon the 
filing of that application, this court issued its order dated December 11, 1958, 
which order, as amended by order dated December 17, 1958, similarly commands 
Judge Wallace to appear outside his judicial circuit and there to wait upon 
the convenience of the Commission or a subcommittee thereof for an indefinite 
period of time and there, in violation of the law of the state, to produce records 
of the state which are held in the custody of his court. The order of the court 
likewise commands the other respondents to appear and to produce records which 
are court records under the State Constitution and laws. 

Applications for registration in Alabama have always been treated as con- 
fidential, subject to inspection only upon specific order of court in a proper 
case. 

QUESTIONS PRESENTED 


1. Can the Civil Rights Act be construed to empower the Commission or the 
court to compel the attendance away from their official residences of judicial 
officers of the state in their official capacity, and the production of state records 
beyond their statutory place of custody in violation of state law? 

2. Should the State of Alabama be named asa party of record? 

3. Can the Civil Rights Act be construed to authorize the Attorney General 
to bring an action against the state? 

4. Can the power of the Commission to subpoena “witnesses” be construed to 
include the power to subpoena persons who are themselves the subjects of 
investigation? 

5. Is the Civil Rights Act valid to the extent that it may be construed to 
empower the Commission to compel the testimony of state judicial officers and 
the removal and delivery of state records away from their statutory place of 
custody ? 

6. Are records of a state privileged against process issued by a federal court? 

7. Can a witness be compelled to appear to testify at a hearing at which he 
will be subjected to television and newsreel cameras, news photographers, large 
crowds, and the like? 

8. Even if this court has jurisdiction of this action, should it exercise its 
jurisdiction, and if so, to what extent? 


ARGUMENT 
INTRODUCTION 


The court is aware of the wide scope of the constitutional questions which 
are presented by the case at bar and the great difficulties which are inherent 
therein, and we are sure that the court will agree that within the time alloted 
for the filing of briefs it could not be expected that full coverage could be given 
to these questions, which go to the very foundations of the federal system. For 





7 Section 114 of Title 13 of the Alabama Code provides: 

“§ 114. When circuit courts open.—The circuit courts of the several counties of the 
state shall be open for the transaction of any and all business, or judicial proceedings of 
every kind, at all times.” 
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this reason it will be understood that this is a memorandum brief which does 
not purport to give exhaustive treatment to the issues involved. 

Briefly stated, the issues here involve (1) the question whether the Civil 
Rights Act can properly be construed to authorize the sweeping subpoenas issued 
by the Commission and sought to be enforced in this proceeding ; (2) the validity 
of the Act and the jurisdiction of the court, if the Act can be given such an 
unlimited construction ; and, if it is held that this court has jurisdiction, (3) the 
propriety and extent of the exercise of such jurisdiction. 


I. WITH RESPECT TO THE RECORDS ORDERED PRODUCED, THIS ACTION IS AGAINST THE 
STATE OF ALABAMA 


It is clear that when a petition for the enforcement of an administrative 
proceeding is filed with a Federal court, it initiates a civil action. See Interstate 
Commerce Comm. v. Brimson, 154 U.S. 447, 489, 38 L. Ed. 1047, 1061 (1894) ; 
Fed. R. Civ. P. 81(a) (8). It is also clear that the enforcement proceeding which 
is at bar is, through the agency of the United States Attorney General, an action 
by the United States and, certainly to the extent that state records are sought, 
is action against the State of Alabama. 

Although the State of Alabama is not named as a party here, it is the real 
party in interest with respect to its records and the official and judicial con- 
duct of its officers. In such a case, where a state official is named as the party 
defendant, the court will consider whether the relief is not, in substance, sought 
against the state. See Georgia R.R. & Banking Co. v. Redwine, 342 U.S. 299, 
304, 96 L. Ed. 335, 340 (1952). See, also, Ford Motor Co. v. Department of 
Treasury, 323 U.S. 459, 464, 89 L. Ed. 389, 394 (1945), in which the court said: 

“We have previously held that the nature of a suit as one against the state 
is to be determined by the essential nature and effect of the proceeding. * * * 
And when the action is in essence one for the recovery of money from the state, 
the state is the real, substantial party in interest and is entitled to invoke its 
sovereign immunity from suit even though individual officials are nominal 
defendants.” 

Here, instead of money, the United States is attempting to seize official records 
of the state and, in effect, to restrain a state judge from the performance of 
his duties and to disrupt the operations of a state court of general jurisdiction. 

The rule of Ex Parte Young*® does not apply here. This proceeding “is not 
a proceeding within the principle that suit may be brought against state officers 
to restrain an attempt to enforce an unconstitutional enactment. That prin- 
ciple is that the exemption of States from suit does not protect their officers 
from personal liability to those whose rights they have wrongfully invaded.” 
Missouri v. Fiske, 290, U.S. 18, 26, 78 L. Ed. 145, 150 (1933). Nor is this a suit 
to restrain or punish state officials for acts which are unconstitutional and 
which are not therefore, even if under color of office, within their official ca- 
pacity. Here, with respect to their custodianship of registration records, all 
respondents are acting as officers of the state. In no other capacity could they 
be ordered to produce the records. This is made clear from the Commission’s 
subpoenas, which show on their face that respondents were summoned in their 
official rather than in their individual capacities. 

As stated in Ea Parte Avers, 123 U.S. 443, 489, 31 L. Ed. 216, 224 (1887) : 

“The inference is that where it is manifest, upon the face of the record, that 
the defendants have no individual interest in the controversy, and that the re- 
lief sought against them is only in their official capacity as representatives of 
the State, which alone is to be affected by the judgment or decree, the question 
then arising, whether the suit is not substantially a suit against the State, is 
one of jurisdiction.” 

Ex Parte Avers isan Bleventh Amendment case, but such cases are relevant to 
show (i) what constitutes a suit against a state and (ii) the strong constitu- 
tional policy of immunizing states against suits even when such suits are 
brought by the United States. 

The State of Alabama is obviously the real respondent in interest here, for 
the named respondents, either in their individual or official capacities, have no 
authority to surrender to the Commission any official records in their custody. 
Thus, the state is an indispensable party to this proceeding, and process must 
issue to it if the application of the Attorney General is to be granted. 





#209 U.S. 123, 52 L. Ed. 714 (1908). 
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It is clear that Congress had no remote intention to bring about any such 
violence to our constitutional system as to attempt to require a sovereign state 
to deliver up its records and officers for an accounting to a subordinate, non- 
functional and temporary agency of the executive branch of the federal govern- 
ment. 


Il. THE CIVIL RIGHTS ACT CANNOT BE CONSTRUED TO EMPOWER THE COMMISSION To 
COMPEL THE ATTENDANCE OF STATE OFFICIALS OR THE PRODUCTION OF STATE 
RECORDS OR TO AUTHORIZE THE ATTORNEY GENERAL TO BRING AN ACTION AGAINST 
THE STATE 

A. Introductory: The Nature of the Commission 


The Commission on Civil Rights is a unique phenomenon in our scheme of 
government. We are familiar, of course, with the inquisitorial nature of grand 
juries, which have a traditional and historical place in Anglo-American juris- 
prudence, which are arms of the judiciary, which conduct their hearings in 
secret, and which are drawn from the communities in which they exert their 
power. In later years we have become familiar with permanent government 
agencies which, in connection with their administrative functons, have been 
granted inquisitorial powers. More recently, the investigative functions of 
Congress have assumed a greater importance than in previous times.* 

The Commission on Civil Rights, however, is something new. It is an ad hoe 
body of ephemeral existence, insulated by its nature from the electorate, and 
having no other function that to investigate and to report. It is a roving 
grand jury without any of the traditional safeguards and restraints of local 
citizenship and judicial supervision which surround that institution. Its power 
to subject the several states and their judicial and other officers to its investi- 
gative processes should not be lightly inferred in the absence of express statu- 
tory command. 

Section 101(a) of the Act provides that the Commission is an agency of the 
executive branch of the government. Section 104(a) provides that the Com- 
mission shall investigate allegations of deprivation of voting rights, study legal 
developments with respect to equal protection of the laws, and appraise the 
present laws and policies of the government with respect to equal protection. 
Section 104(b) provides that the Commission shall submit its reports both to 
the Congress and to the President. Thus, the Commission has relationships 
with both the executive and legislative branches of the government. 

With respect to the Commission's “executive aspect,” its power to investigate 
has meaning only to the extent that its findings may be used (i) as a basis for 
criminal prosecution under the old Civil Rights Acts or (ii) as a basis for 
injunctive restraint in newly created civil proceedings at the instance of the 
Attorney General under Section 131 of the Act of 1957. To the extent then that 
the “investigations” of the Commission are for the use of the executive branch, 
the Commission has meaning only as an inquisitorial body for the Attorney 
General, a clear usurpation of the traditional function of grand juries and 
a violation of the doctrine of separation of powers on the national level. The 
subpoena powers of the Commission, as related to this aspect of its existence, 
and regardless of whether exercised against individuals or against state offi- 
cials, can no more be sustained than could such powers if granted to the 
Attorney General to aid in criminal prosecutions. 

The investigatory powers of the Commission, at least so far as they involve 
coerced testimony and production of records, can be sustained only if Congress 
has the power to make such investigations and then only if Congress can dele- 
gate such power to an ad hoc agency. We submit, however, that it is unneces- 
sary for this court to decide these issues, since the Act cannot be construed to 
attempt to invest in the Commission the power to subject the states to its 
jurisdiction, as is here attempted, by compulsory process against judicial officers 
and records. 





® Of course, the power of Congress to investigate, so long as exercised in reasonable rela- 
tion to its legislative powers, has never been doubted. The questions of whether this 
power may be exercised directly against the several states and whether such ee is 
delegable and, if so, to what extent, are considered subsequently. Unfra, pp. 33-62 
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B. The Civil Rights Act Cannot Be Construed To Empower the Commission To 
Compel the Attendance of State Officials and the Production of State Records 


The Civil Rights Act does not in express terms grant to the Commission the 
power to coerce the attendance of state officials for the purpose of questioning 
them in regard to their official acts or to compel the surrender by the state of its 
official records. In determining whether the powers of the Commission should 
be construed to include such power, the court should bear in mind “that in 
ascertaining the scope of congressional legislation a due regard for a proper ad- 
judgment of the local and national interests in our federal scheme must always 
be in the background.” See Federal Trade Commission v. Bunte Bros., 312 U.S. 
349, 351, 85 L. Ed. 881, 883 (1941). And as was said by Mr. Justice Jackson in 
United States vy. Five Gambling Devices, 346 U.S. 441, 449, 98 L. Ed. 179, 187 
(1953) : 

“We do not question that literal language of this Act is capable of the broad, 
unlimited construction urged by the Government. Indeed, if it were enacted for 
a unitary system of government, no other construction would be appropriate. 
But we must assume that the implications and limitation of our federal system 
constitute a major premise of all congressional legislation, though not repeatedly 
recited therein. * * * We find in the text no unmistakable intention of Con- 
gress to raise the constitutional questions implicit in the Government’s effort to 
apply the Act in its most extreme impact upon affairs considered normally re- 
served to the states.” 

In Stefanelli v. Minard, 342 U.S. 117, 121, 96 L. Ed. 138, 143 (1951), the 
court said with respect to the Civil Rights Act: ” 

“Only last term we reiterated our conviction that the Civil Rights Act ‘was 
not to be used to centralize power so as to upset the federal system.’ ” 

We do not say here that Congress has no power to enact appropriate legislation 
for the purpose of enforcing the requirements of the Fourteenth and Fifteenth 
Amendments. Nor do we say that Congress has no power, subject to limitations 
hereinafter discussed,” to conduct such investigations as may be “‘necessary and 
proper’ for the informed enactment of such legislation. We do say, however, 
that the validity of the present Act is highly questionable if construed as here 
attempted by the Attorney General, and that no congressional enactment should, 
in absence of clear and specific language, be construed to permit ad hoc investi- 
gating agencies attached to the executive branch to exercise coercive powers with 
respect to state officials and state records. 

The legislative history of this bitterly resisted statute emphasizes the caution 
with which the Congress entered into this extremely sensitive area. The major- 
ity of the House Committee on the Judiciary carefully disclaimed any intention 
of encroaching upon the sovereignty of the states, saying: 

“It is the opinion of the Committee on the Judiciary that the proposed legis- 
lation neither encroaches upon nor diminishes the respective powers of a state 
or the Federal Government as recognized in the American concept of dual 
sovereignty. The proposal does not extend or increase the area of civil rights 
jurisdiction in which the Federal Government is entitled to act.” ” 


0. In Absence of Unequivocal Language, a Congressional Enactment Should Not 
Be Construed To Permit an Action Against a State 


Section 105(g) of the Civil Rights Act authorizes the United States Attorney 
General to bring an action to enforce compliance with the subpoenas issued by the 
Commission. No express authorization has been given to bring an action against 
the state. When a state is acting in its governmental capacity, it should not 
with respect thereto be subjected to Federal compulsion in the absence of express 
language compelling that result. 

It is true that a contrary result has been reached in cases where the issue is 
Federal regulation of proprietary functions of the states. See, e.g., Case v. 
Bowles, 327 U.S. 92, 99, 90 L. Ed. 552, 558 (1946), in which it was held that the 
Emergency Price Control Act extended to the sale of timber by the State of Wash- 


708 U.S.C. § 43. 
11 Infra., p. 33-62. 


12H. Rept. 291, Apr. 1, 1957, as reported in U.S. Code Cong. & Admin. News, 85th Cong., 
ist Sess., 1957, at p. 1970. 
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ington. In that case, however, the Act itself expressly stated that it was 
applicable to the United States “or any other government, or any of its politica] 
subdivisions, or any agency of any of the foregoing.” 

Furthermore, the cases relied upon in Case v. Bowles “ make it clear that the 
courts have never held, except with respect to states acting in a proprietary 
capacity, that federal legislation may be construed to extend to states in absence 
of express language to that effect. In United States v. California, 297 U.S. 175, 
80 L. Ed. 567 (1936), it was held that the state was acting in a proprietary capac- 
ity in operating a railroad and in such capacity was subject to the Federal Safety 
Appliance Act although the Act did not expressly include states within its scope, 
In California v. United States, 320 U.S. 577, 88 L. Ed. 322 (1944), the state was 
acting as the proprietor of piers and terminals. In Ohio v. Helvering, 292 
U.S. 360, 369, 78 L. Ed. 1307, 1810 (1934), the state was operating retail liquor 
stores. 

In the present case, however, the state is ordered to produce records relating 
to the registration of voters. These records are made and retained by the 
state in a governmental and not a proprietary capacity. If Congress intended 
to permit an action to be brought against the state with respect to its sovereign 
acts, it would have expressed that intent in unequivocal language. 


D. Subpoena Powers Granted to an Executive Agency Should Be Narrowly 
Construed 


Assuming arguendo that subpoena powers were properly delegated to the 
Commission, such powers should be narrowly construed. In the case of Cudahy 
Packing Co. v. Holiand, 315 U.S. 357, 363, 86 L.Ed. 895, 899 (1942), the court 
pointed out that the subpoena power: 

“* * * is a power capable of oppressive use, especially when it may be in- 
discriminately delegated and the subpoena is not returnable before a judicial 
officer. * * * True, there can be no penalty incurred for contempt before there 
is a judicial order of enforcement. But the subpoena is in form an official com- 
mand, and even though improvidently issued it has some coercive tendency, 
either because of ignorance of their right on the part of those whom it purports 
to command or their natural respect for what appears to be an official command, 
or because of their reluctance to test the subpoena’s validity by litigation.” 

In the Cudahy Packing Co. case, the court held that subpoena powers granted 
to an executive agency are narrowly to be construed and under such narrow 
construction that the Wage-Hour Act could not be interpreted to permit the 
Administrator to deleg ow the subpoena powers vested in him. See, also, United 
States v. Minker, 350 U.S. 179, 100 L.Ed. 185 (1956), in which the court nar- 
rowly construed subpoena aaa rs vested in an executive agency. 

The unprecedented invasion here attempted shows the necessity for constru- 
ing subpoena powers narrowly so as to minimize the danger of oppressive and 
unconstitutional use. Here, the Commission seeks to use its power to reach all 
registration records of these counties for three years, to disrupt the processes 
of a state court, to summarily order a state judge to depart from his jurisdic- 
tion, and to summon registration officials from three counties, all to appear at 
the same time and all to wait indefinitely upon the convenience of the Commis- 
sion. If this power is sustained, it gives such ad hoc commissions power literally 
to halt all operations of state government. 

It is inconceivable that the subpoena powers vested in the Commission should, 
in absence of express language, be extended by the courts to reach any such 
revolutionary result. 


E. A Statute Should not be Construed in Such Manner as to Raise Serious 
Constitutional Questions Unless Such Construction is Unavoidable 


There is applicable here the well-established canon of construction that it is 
the duty of the courts “to construe the statute, if fairly possible, so as to avoid 
not only the conclusion that it is unconstitutional, but also grave doubts upon 
that score.’” As stated by Mr. Justice Jackson in United States v. Five 
Gambling Devices, 346 U.S. 441, 448, 98 L. Ed. 179, 186 (1953) : 

“The principle is old and deeply imbedded in our jurisprudence that this Court 
will construe a statute in a manner that requires decision of serious constitu- 


13°'These cases are cited in note 5 to the opinion. 3827 U.S. at 99, 90 L. Ed. at 558. 

4% The Minker case is discussed in detail subsequently. In fra., p. 30. 

15 See Interstate Commerce Commission v. Oregon Washington Railroad ¢ Navigation 
Co., 288 U.S. 14, 40, 77 L. Ed. 588, 604 (1933). 
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tional questions only if the statutory language leaves no reasonable alternative. 
United States v. Rumely, 345 U.S. 41, 97 L. Ed. 770, 73 S. Ct. 543. This is not 
because we would avoid or postpone difficult decisions. The predominant con- 
sideration is that we should be sure Congress has intentionally put its power 
in issue by the legislation in question before we undertake a pronouncement 
which may have far reaching consequences upon the powers of the Congress or 
the powers reserved to the several states. To withhold passing upon an issue 
of power until we are certain it is knowingly precipitated will do no great 
injury, for Congress, once we have recognized the question, can make its pur- 
pose explicit and thereby necessitate or avoid decision of the question.” 

If the Act is construed to empower the Commission to direct its coercive proc- 
esses against the states, it not only strikes at the “delicate balance” between 
federal and state powers but brings into issue serious constitutional questions 
with respect to the validity of the Act. These questions are discussed subse- 
quently.” 


F. Other Considerations Relating to the Construction of the Civil Rights Act 


Two other rules of law militate against any construction of the Civil Rights 
Act which would affirm the power of the Commission to order these respondents 
to appear and to produce records of the State of Alabama. These rules are: 
(1) that judicial officers are immune from being called to account for their 
judicial acts and (2) that documents in custodia legis cannot be reached by 
the process of other courts. These rules of law relate more to power than the 
statutory construction and are considered separately.” 


Ill. THE POWER OF THE COMMISSION TO SUBPOENA “WITNESSES” CANNOT BE CON- 
STRUED TO INCLUDE THE POWER TO SUBPOENA PERSONS WHO ARE THEMSELVES THE 
SUBJECTS OF INVESTIGATION 


The case of United States v. Minker™ is determinative with respect to these 
respondents. In that case, §235(a) of the Immigration Act of 1952 vested 
immigration officers with power to subpoena “the attendance and testimony of 
witnesses” in denaturalization investigations. The United States Supreme 
Court held that the word “witnesses” could not be construed to include persons 
who themselves were the subjects of the investigation. The court said: 

“We come then to the question upon which the two Courts of Appeals part 
ways in their construction of § 235(a), namely, whether Salvatore and Joseph 
Falcone in the one case and Abraham Minker in the other, although each the 
subject of a denaturalization investigation under § 340.11 of the regulations, 
were witnesses’ within the meaning of the power given to ‘any immigration 
officer’ to require ‘by subpoena the attendance and testimony of witnesses’ 
before immigration officers. 

“If the answer to the question merely depended upon whether, as a matter 
of allowable English usage, the word ‘witness’ may fairly describe a person in 
the position of Minker and the Falcones, it could not be denied that the word 
could as readily be deemed to cover persons in their position as not. In short, 
the word is patently ambiguous: it can fairly be applied to anyone who gives 
testimony in a proceeding, although the proceeding immediately or potentially 
involves him as a party, or it may be restricted to the person who gives testi- 
mony in another’s case.” ” 

The court then considered the serious implications of permitting the subpoena 
power to be used against the subjects of an investigation which could “consti- 
tute the first step in proceedings calculated to bring about the denaturalization 
of citizens” and concluded: 

“All these considerations converge to the conclusion that Congress has not 
provided with sufficient clarity that the subpoena power granted by § 235(a) 
extends over persons who are the subject of denaturalization investigations ; 
therefore Congress is not to be deemed to have done so impliedly.” ” 

This holding is directly applicable here. The Commission is obviously pro- 
ceeding under § 104(a) of the Civil Rights Act which provides that “the Com- 





1% Infra., pp. 33-62. 

17 Infra., pp. 47, 50. 

18 850 U.S. 179, 100 L. Ed. 185 (1956). 
19 350 U.S. at 186, 100 L. Ed. at 193. 
* 350 U.S. at 190, 100 L. Ed. at 195. 
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mission shall investigate allegations in writing under oath or affirmation that 
certain citizens of the United States are being deprived of their right to vote.” 
Presumably, the Commission has such sworn allegations, otherwise it is acting 
beyond its authority. Presumably, these allegations relate to the respondents, 
otherwise their testimony and records have no relevance. It is clear, therefore, 
that this investigation is but “the first step in proceedings calculated to bring 
about” criminal prosecutions against the respondents.” 

It is not reasonable, we submit, to assume that a statute adopted in the 
name of civil rights should be construed to afford less protection to the civil 
rights of judicial officers of a sovereign state than the courts afford to foreigners 
subject to denaturalization. 


IV. IF THE CIVIL RIGHTS ACT IS CONSTRUED TO EMPOWER THE COMMISSION TO COMPEL 
THE TESTIMONY OF STATE JUDICIAL OFFICERS AND THE PRODUCTION OF STATE 
RECORDS, IT IS INVALID 


A. To the Extent That the Act Empowers the Commission to Compel Testimony 
of Persons Under Investigation, It Invades Powers Belonging Only to the 
Judiciary 


In its investigation of charges that citizens have been deprived of voting 
rights the Commission is attempting to wield powers traditionally belonging 
to the judiciary and exercised through the machinery of grand juries. If it is 
free to roam the country and to investigate charges relating not only to dep- 
rivation of voting rights because of race or color but also to such deprivation 
because of “religion or national origin,” it is indeed an inquisitorial body with- 
out precedent in this country. The validity of the exercise of the power to com- 
pel testimony from persons under investigation by an ad hoc agency of the 
executive branch of the federal government has never been passed upon by the 
United States Supreme Court and should not be recognized in absence of a clear 
mandate from that court. 

In United States v. Minker, supra, since the case was decided on the ground 
of statutory construction, the court expressly stated that it was not called upon 
to consider the constitutional question of whether Congress may empower an 
agency “to secure evidence, under the authority of a subpoena, from a citizen 
who is himself the subject of an investigation.” *” If the Civil Rights Act is 
construed to grant such power, it is invalid, to that extent, as an attempt to 
confer judicial powers upon an executive agency. 

This power is one which Congress has never attempted to confer upon the 
FBI or upon the Attorney General.” If vested in such officers or in ad hoe 
committees, it is not unreminiscent of general writs and writs of assistance 
which are prohibited by the Fourth Amendment. It is true, of course, that 
subpoena powers have been vested in various administrative agencies of the 
government“ and that these powers have been upheld in varying contexts.” 
However, in all these cases the power is not used for purely inquisitorial pur- 
poses but is used by the agencies in carrying out their administrative functions. 
In all these cases the agencies have substantive laws which they are charged 
with enforcing and their investigative powers are merely ancillary to their 
primary functions. None of them have investigation of alleged crimes as a 
sole end, and, although the information obtained in the course of their investiga- 
tions may indeed be used as the basis for later prosecutions, this is but an 
incidental result. 

In vesting regular administrative agencies with subpoena powers, Congress 
has reached the limits of its own power. It cannot clothe with supoena powers 
ad hoe inquisitorial agencies which have no other function than to investigate. 
In this connection the short dissent of Mr. Justice Murphy in Oklahoma Press 
Pub. Co. v. Walling, 327 U.S. 186, 218, 90 L. Ed. 614, 635 (1946) is apposite: 

“Tt is not without difficulty that I dissent from a procedure the constitutionality 
of which has been established for many years. But I am unable to approve the 
use of nonjudicial subpoenas issued by administrative agents. 





21 See 18 U.S.C. $§ 241, 242. 

22 350 U.S. at 190, 100 L. Ed. at 195. 

23 See the concurring opinion of Mr. Justice Black in United States v. Minker, 350 U.S. 
at 191, 100 L. Ed. at 196. 

% See, e.g., §§ 9 and 10 of the Federal Trade Commission Act (15 U.S.C. §§ 49, 50); 
§9 of the Fair Labor Standards Act (29 U.S.C. § 209); §§ 7602-7604 of the Internal 
Revenue Code (26 U.S.C. $§ 7602-7604). 

% See, e.g., Oklahoma Press Pub. Co. vy. Walling, 327 U.S. 186, 90 L. Ed. 614 (1946). 
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“Administrative law has increased greatly in the past few years and seems 
destined to be augmented even further in the future. But attending this growth 
should be a new and broader sense of responsibility on the part of administrative 
agencies and officials. Excessive use or abuse of authority can not only destroy 
man’s instinct for liberty but will eventually undo the administrative processes 
themselves. Our history is not without a precedent of a successful revolt against 
a ruler who ‘sent hither swarms of officers to harass our people.’ 

“Perhaps we are too far removed from the experiences of the past to appreciate 
fully the consequences that may result from an irresponsible though well-meaning 
use of the subpoena power. To allow a non-judicial officer, unarmed with 
judicial process, to demand the books and papers of an individual is an open 
invitation to abuse of that power. It is no answer that the individual may refuse 
to produce the material demanded. Many persons have yielded solely because 
of the air of authority with which the demand is made, a demand that cannot 
pe enforced without subsequent judicial aid. Many invasions of private rights 
thus occur without the restraining hand of the judiciary ever intervening. 

“Only by confining the subpoena power exclusively to the judiciary can there 
be any insurance against this corrosion of liberty. Statutory enforcement would 
not thereby be made impossible. Indeed, it would be made easier. A people’s 
desire to cooperate with the enforcement of a statute is in direct proportion to the 
respect for individual rights shown in the enforcement process. Liberty is too 
priceless to be forfeited through the zeal of an administrative agent.” 

It should never be forgotten that there is great danger inherent in the sub- 
poena power even when vested in a permanent agency as a mere incident to its 
other powers. The subpoena power is historically and properly within the 
exclusive province of the judiciary. To invest ad hoc investigating agencies with 
such power is an invasion of the province of the judiciary which should not be 
countenanced by the courts. Not only would individual rights be jeopardized 
thereby but, as illustrated here, the foundations of federalism would be under- 
mined by the unrestrained and impatient zeal of investigators for an executive 
agency with no direct responsibility to the people or to the legislative branch. 


B. The Subpena Power Which Congress Possesses in Connection With Its 
Investigatory Powers Is Not Delegable to an Ad Hoc Agency Which Has No 
Administrative Functions 


It is conceded, of course, that Congress has power to conduct such investiga- 
tions as are reasonably related to its legislative functions, but this power to 
investigate is not unlimited. Watkins v. United States, 354 U.S. 178, 1 L. Ed. 
2d 1273 (1957). Nor can this power be delegated to private persons under color 
of a statute purporting to make these persons part-time agents of the executive 
branch of the government. It is true that there may be no objection to Congress’ 
making use of information obtained in investigations conducted by regular 
agencies in the course of their administrative functions.” But this cannot be 
thought to include the power to make a naked delegation of its investigatory 
functions to ad hoc commissions such as the Commission on Civil Rights. 

But whatever may be the power of Congress to delegate its investigative 
functions, it must adequately define the jurisdiction of the body to which its 
power is delegated. In Sweezy v. New Hampshire, 354 U.S. 234, 245, 1 L. Ed. 
2d 1811, 1322 (1957) ,” the court said: 

“Responsibility for the proper conduct of investigations rests, of course, upon 
the legislature itself. If that assembly chooses to authorize inquiries on its 
behalf by a legislatively created committee, that basic responsibility carries 
forward to include the duty of adequate supervision of the actions of the 
committee. This safeguard can be nullified when a committee is invested with 
a broad and ill-defined jurisdiction. The authorizing resolution thus becomes 
especially significant in that it reveals the amount of discretion that has been 
conferred upon the committee.” 

The “authorizing resolution” for the Commission on Civil Rights is the Civil 
Rights Act, and the power which Congress has attempted to delegate are found 
in §104 of the Act. These powers include not only the power to investigate 


% See, Opp Cotton Mills v. Administrator, 312 U.S. 126, 144, 85 L. Ed. 624, 635 (1941). 

277 The Sweezy case involved an attempt by the legislature of New Hampshire to consti- 
tute the state attorney general as a “one man investigating committee” for the legislature. 
The United States Supreme Court indicated that if this had been done on the national 
level, it would have involved an arrogation to the legislature of judicial powers in violation 
of the doctrine of separation of powers. 354 U.S. at 255, 1 L. Ed. 2d at 1327. 
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deprivation of voting rights because of race and color, and power which if 
exercised by Congress itself could be sustained within reasonable limits under 
the Fifteenth Amendment, but also the power to investigate such deprivation 
because of religion or national origin, a power which could not be exercised 
by Congress itself. 

As interpreted by the Commission,” its powers in the field of the “political 
processes” of the state are of unrestricted compass. The Commission does not 
feel itself limited under §'104(a) (1) of the Act to the investigation of particular 
allegations but construes its power to permit it to issue blanket subpenas to 
reach state records and state officials with respect to any matter affecting 
“fundamental political processes”, in the words of the Vice-Chairman. Under 
such construction of § 104(a)(1), the attempted delegation of power to the 
Commission must fall, if for no other reason, because of failure properly to 
circumscribe the extent of delegation. 


C. The Coerced Testimony of Respondents Has No Relation to the Legislative 
Functions of Congress 


Even if Congress could delegate its investigatory powers to the Commission 
on Civil Rights, so that it could be said that the Commission acts with the full 
power of the national legislature in that regard, the inquiry must be related to 
the law-making powers of that body. Congress is not a law enforcement agency, 
a grand jury, or a trial court. Its powers do not include the power to expose 
simply for the sake of exposure. See, generally, Watkins v. United States, 354 
U.S. 178, 198, 1 L. Ed. 2d 1273, 1290 (1957), in which the Chief Justice stated: 

“We cannot simply assume, however, that every congressional investigation 
is justified by a public need that overbalances any private rights affected. To 
do so would be to abdicate the responsibility placed by the Constitution upon 
the judiciary to insure that the Congress does not unjustifiably encroach upon 
an individual’s right to privacy nor abridge his liberty of speech, press, re- 
ligion or assembly.” 

No more can it simply be assumed that this present investigation is justified 
by a public need which overbalances, in our federal system, the need of state 
governments and state courts to have their records immune from seizure or 
the right of state officials to be immune from coercion with respect to their 
official acts. In order to justify an attempt by the Congress to order state 
officials to testify with respect to their official acts and to compel the produc- 
tion before Congress of state records, a compelling need must be shown and 
such need must relate to the law-making functions of Congress. 

But whatever might be the power of Congress and its own committees, and 
whatever might be the ability of Congress to delegate that power to the Com- 
mission on Civil Rights, the Commission itself must operate within the scope 
of its authority and only in regard to the functions specified in the Act. In 
order to compel the attendance of state officials and the production of state 
records, it must show the actual necessity of such attendance and production, 
and this necessity must relate to the law-making functions of its parent body. 
Under the principle of the Watkins case, the right of Congress to have informa- 
tion necessary for law-making must be balanced against the right of states to 
have neither their records nor officials subjected to the coercive power of Con- 
gress’ delegate. 

In its capacity as a fact finding board for Congress, as distinguished from 
its unlawful capacity as a roving national grand jury, the Commission’s fune- 
tion in this regard is legitimate only to the extent that the investigation dis- 
closes, or is directed toward disclosing, information which is of value to Con- 
gress for the purpose of making future laws on the subject. Now, even if we 
assume that the testimony of respondents and the contents of the subpoenaed 
records contain such information, is this information so necessary, or so in- 
accessible elsewhere, or by more usual and reasonable means, as to justify 
coercion by the Commission against a state and its officials?*® The answer is 
an emphatic negative. The Attorney General in his application for enforce- 





2 See the application of the Attorney General herein, the supporting affidavit of Gordon 
Tiffany, and the opening statements of the Chairman and Vice Chairman of the Commis- 
sion on December 8, 1950. 

2 As a general rule it would be obviously absurd to permit a witness to decline to testify 
on the grounds that his testimony was not really needed or that the information sought 
could be obtained elsewhere. However, this is not the normal case, but a case involving 
“delicate” state-federal relationships, and the courts are quick to avoid any “inflamma- 
tion’ of those relationships. See Francis v. Lyman, 216 F. 2d 583 (1st Cir. 1954). 
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ment “has fallen short of showing a controlling justification” for such coercion 
against the state and its officials. National Association for the Advancement 
of Colored People v. Patterson, — U.S. —, 2 L. Ed. 2d 1488, 1502 (1958). 

The. Commission is restricted by § 104(a) of the Act to the investigation of 
allegations in writing under oath that citizens are being deprived of voting 
rights- Presumably, the hearing at which respondents are ordered to appear 
relates to such allegations; otherwise the hearing is unauthorized. The infor- 
mation sought to be elicited from respondents is obviously expected to corrobo- 
rate the allegations, for it is hardly to be supposed that respondents have been 
ordered to testify in order to “exonerate” themselves. So far as “exoneration” 
is concerned, this is certainly a matter personal to respondents, who, if they 
desire, may voluntarily request to appear under § 102(e) (2) of the Act, and do 
not need the assistance of a seizure of their persons by the Marshal. On the 
other hand, a purpose to compel them to incriminate themselves would hardly 
constitute a proper ground for process. 

In any event, using the test of the Watkins case, it is clear that the value of 
whatever testimony respondents might give is so overbalanced by the undesirable 
implications of permitting Congress, through an ad hoc committee, to exert 
coercion against the state and state officials that it must be held that such 
eoercion is not reasonably related to the law-making functions of Congress. 


D. Judicial Officers of the State Cannot be Compelled to Testify With Respect 
to Acts Performed in Their Judicial Capacity 


The rule that judicial officers are immune from civil liability for acts done in 
the course of their official functions is so well established that it requires but 
brief mention. As stated in Bradley v. Fisher, 13 Wall. 335, 20 L. Ed. 646, 649 
(1871): 

“The principle, therefore, which exempts judges of courts of superior or 
general authority from liability in a civil action for acts done by them in the 
exercise of their judicial functions, obtains in all countries where there is any 
well ordered system of jurisprudence. It has been the settled doctrine of the 
English courts for many centuries, and has never been denied, that we are 
aware of, in the courts of this country.” 

For more recent cases, see, e.g., Kenney v. Fox, 232 F. 2d 288 (6th Cir. 1956), 
cert. den. 352 U-S. 855 (1956) ; Francis v. Crafts, 203 F. 2d 809 (1st Cir. 1953) ; 
cert. den. 346 U.S. 835 (1953). 

If a judge could be compelled to answer in a civil action for his judicial acts, 
the independence, dignity and usefulness of the judiciary would obviously soon 
be destroyed. The case at bar, although it does not involve damages, is a civil 
action, and the same rule applies. Indeed, the implications here are far more 
serious. If judicial officers of either the state or national governments can be 
summoned before an ad hoc inquisitorial body and be compelled to testify with 
respect to their judicial acts, it marks the demise of the judiciary as an effective 
and independent branch of government. The concept of the immunity of judges 
is so deep-rooted in our governmental scheme that nothing in the constitution 
can be construed to permit Congress to destroy that immunity. 

The respondent registrars are declared by the Constitution of Alabama 
(Amend. 91) to be judicial officers; and the determination of whether appli- 
cants are entitled to registration is declared to be a judicial function. These 
respondents are entitled, therefore, to the same immunity as other judicial offi- 
cers of the state and cannot be questioned with respect to the motives and 
grounds for their registering or failing to register voters. 

Nor can respondent George Wallace, who is judge of the Third Judicial Cir- 
cuit of Alabama, be compelled to testify with respect to the motives, circum- 
stances, and considerations which governed him in entering a judicial decree 
ordering the records of Bullock and Barbour Counties impounded for action by 
the grand jury. 


E. With Respect to the Records Impounded by the Third Judicial Circuit of Ala- 
bama, the Rule is Applicable That When a Court Has Once Taken Into Its 
Jurisdiction a Specific Thing, No Other Court Has a Right To Interfere With 
or Change That Possession 


Prior to the issuance of the Commission’s subpoena, respondent Wallace, acting 
in his capacity as Circuit Judge of the Third Judicial Circuit of Alabama, had 
impounded all of the registration records of Barbour and Bullock Counties. He 
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did so pursuant to petitions filed by residents of those counties and ordered the 
record held for inspection and action by the grand jury. The records are there 
fore in custodia legis, and were in the custody of the court at the time that the 
subpoena was issued. 

It is a cardinal rule of law that when a court has taken jurisdiction of a res, 
no other court has the right to interfere with that possession. 14 Am. Jur. 446; 
170 A.L.R. 334. 

The rule is not only applicable between courts in the same system but is 
applicable between federal and state courts. The Supreme Court well expressed 
the general rule and its particular application to federal and state courts in the 
case of Covell v. Heyman, 111 U.S. 176, 182, 28 L. Ed. 390, 392 (1884). The court 
there said: 

“The forbearance which courts of coordinate jurisdiction, administered under 
a single system, exercise towards each other, whereby conflicts are avoided, by 
avoiding interference with the process of each other, is a principal of comity 
with perhaps no higher sanction than the utility which comes from concord; but 
between State Courts and those of the United States, it is something more. It 
is a principle of right and of law and, therefore, of necessity. It leaves nothing 
to discretion or mere convenience. These courts do not belong to the same sys- 
tem, so far as their jurisdiction is concurrent; and, although they co-exist in 
the same space, they are independent and have no common superior. They 
exercise jurisdiction, it is true, within the same territory but not in the same 
plane; and when one takes into its jurisdiction a specific thing, that res is as 
much withdrawn from the judicial power of the other, as if it had carried phys- 
ically into a different territorial sovereignty. To attempt to seize it by a 
foreign process is futile and void. The regulation of process, and the decision 
of questions relating to it, are part of the jurisdiction of the court from which it 
issues.” [Emphasis added. ] 

The use of the word “comity” is possibly misleading in this context since it 
has two applications—one of discretion where an in personam action is involved, 
and one of ouster of jurisdiction when the subject of the controversy is in rem. 
The distinction is clearly set forth by Justice Frankfurter in the case of Toucey 
v. New York Life Insurance Co., 314 U.S. 118, 135, 86 L. Ed. 100, 105 (1941) 
Quoting from the case of Kline v. Burke Constr. Co., 260 U.S. 226, 67 L. Ed. 226) : 

“*The rank and authority of the [federal and state] courts are equal but both 
courts cannot possess or control the same thing at the same time, and any 
attempt to do so would result in unseemly conflict. The rule, therefore, that the 
court first acquiring jurisdiction shall proceed without interference from a court 
of the other jurisdiction is a rule of right and of law based upon necessity, and 
where the necessity, actual or potential, does not exist, the rule does not apply. 
Since that necessity does exist in actions in rem and does not exist in actions 
in personam, involving a question of personal liability only, the rule applies in 
the former but does not apply in the latter.’ ” 

Applying the general rule with respect to the Fourteenth Amendment is the 
case of Llano Del Rio Co. v. Anderson-Post Hardwood Lumber Co., 79 F. Supp. 
382 (W.D. La. 1948), aff’d., 187 F. 2d 235 (5th Cir. 1951). There the state court 
had taken possession of property pursuant to a state court receivership. The 
plaintiff brought suit in the United States District Court, jurisdiction being 
predicated upon a denial of equal protection of the laws under the 14th Amend- 
ment and the express provisions of the Civil Rights Act giving jurisdiction to 
the District Court. The District Court, however, refused to take jurisdiction, 
stating: 

“* * * T do not believe that the rule of comity, which denies to one court the 
right to take property from another, and the universal doctrine, that only the 
court which renders a voidable judgment has the power to set it aside, are af- 
fected by the provisions of the Constitution and the Federal Statutes relied 
upon by the plaintiff in this case.” Jd. at 394. 

Thus, it as apparent that since the records sought by the Commission are im- 
pounded in the Third Judicial Circuit of Alabama, this court has no jurisdiction 
to take possession of such records and, a fortiori, cannot compel respondent 
Wallace to turn over the records to the Commission. ; 

That such a conclusion is required is further demonstrated by the effect 
of such an order. An order to surrender these records to the Commission 
would act as a stay of all state court proceedings on the subject matter. Ob- 
viously, no investigation can be made of voting irregularities without the vot- 
ing records. As this court kuows, the federal courts are prohibited from 
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staying state court proceedings except in special enumerated circumstances. 
98 U.S.C. § 2284. This proceeding is not one of the special circumstances. Thus, 
though not counched in terms of a stay, the practical effect of the proposed order 
requiring production of the records would more certainly prevent all future 
action by the state court and grand jury than a specific injunction. 


F. The Records of State Governments are Privileged and They May Not be 
Ordered Produced By the Commission on Civil Rights 


As previously stated, the power of Congress to investigate as an incident 
to its legislative power is not unlimited. For example, the Fourth” and 
Fifth “ Amendments to the Constitution serve as limitations upon the power 
of Congress to investigate; but such limitations are not confined to the express 
provisions of the Constitution. In Kilbourn v. Thompson, 103 U.S. 164, 191, 26 
L. Ed. 377, 387 (1881), the court said: 

“It is also essential to the successful working of this system, that the persons 
entrusted with power in any one of these branches shall not be permitted to 
encroach upon the powers confided to others, but that each shall by the law 
of its creation be limited to the exercise of the powers appropriate to its own 
department and no other.” 

This statement is, of course, addressed to the question of separation of 
powers on the national level. This question, as it relates to the power of the 
executive branch to withhold records from Congress, is discussed in a recent 
article by Attorney General Rogers,” who concludes that records of the executive 
are privileged from seizure by Congress. The Attorney General states: 

“* * * Just as no private citizen or business entity can conduct its business 
under constant public scrutiny so judges, legislators or executive officials cannot 
conduct all public business at every step of the way in public.” ” 

This position was asserted by the government in this court only a few years 
ago and the action of this court in denying the claim of privilege was reversed 
by the Court of Appeals. Overby v. United States F. & G. Co., 224 F. 2d 158 
5th Cir. 1955). There the question was the claim of privilege by the Secretary 
of Treasury in regard to records of the Comptroller of the Currency. The 
privilege belonging to the Government.” Jd. at 161, n2. 

The considerations are the same when the question is the power of the legis- 
lative branch of the national government to coerce the production, publication, 
and surrender of state records. The scope of the supremacy clause of the 
Constitution is not so broad as to empower Congress to undermine the work- 
ings of state governments. 


Vv. THE COMMISSION HAS FAILED TO LIMIT ITS INQUIRY TO THE INVESTIGATION OF 
ALLEGATIONS IN WRITING UNDER OATH OR AFFIRMATION THAT CERTAIN CITIZENS 
OF THE UNITED STATES ARE BEING DEPRIVED OF THEIR RIGHT TO VOTE 


Section 104(a)(1) of the Civil Rights Act of 1957 limits the Civil Rights 
Commission to the investigation of specific complaints in writing. Congress 
did not authorize the Commission to conduct a fishing expedition into the method 
of applying the voting registration statutes of the states.“ To the extent 
that the order of the court requires the production of all the voting records of 
three counties it gives judicial sanction to powers not delegated to the Com- 
mission. 

The reasons for safeguards against such broad power are obvious. First, 
as discussed previously, it is necessary to prevent unreasonable burdens upon 
the conduct of the affairs of the person or entity whose records are required to 
be produced. It has been held that a broad subpoena duces tecum covering 
extensive books and papers of a corporation is an unreasonable search and 
seizure forbidden by the Fourth Amendment.” The same considerations should 


%* See, e.g., Hearst v. Black, 87 F. 2d 68 (D.C. Cir. 1936). 
31 Watkins v. United States, 354 U.S. 178, 1 L. Ed. 2d 1273 (1957). 


(958) e Constitutional Law: The Papers of the Executive Branch, 44 A.B.A.J. 941 


344 A.B.A.J. at 942. 

*In Darby v. Daniel, which has not yet been reported, a three-judge federal court sitting 
in Mississippi dismissed an action alleging deprivation of voting rights. The court empha- 
sized that, subject to Fifteenth Amendment, ‘‘the qualification of voters is a matter com- 
mitted exclusively to the States.” 

% Hearst v. Black, 87 F. 2d 68 (D.C. Cir. 1936); cf. Federal Trade Commission vy. 
American Tobacco Co., 264 U.S. 298, 307, 68 L. Ed. 696, 701 (1924). 
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certainly apply to protect the conduct of a state’s business by its officials. While 
we concede that the Fourth Amendment is not designed to protect a state, surely 
under our federal system, and in view of the Tenth Amendment to the United 
States Constitution, the several states are protected from unreasonable and 
burdensome searches into their papers, records, and confidential memoranda 
to the same extent as private corporations created under their authority. 

Second, the individual respondents are entitled to protection against vague, 
unrestricted and broad questioning concerning the way in which they perform 
their duties with relation to the qualification of voters. They may well have 
acted in good faith with respect thereto, believing they fairly applied state law 
without violating the federal constitution or any criminal statutes enacted pur- 
suant thereto.” Nevertheless, they may find their testimony before the Com- 
mission furnished to the United States Attorney General for action under the 
criminal statutes of the United States. In view of such possibility, they are 
entitled to know the precise line of inquiry so as to have some standard by which 
to judge whether the questions posed to them are related to any matters within 
the congressional directive to the Commission. The problem involved has been 
well stated in Watkins v. United States, 354 U.S. 178, 208, 1 L. Ed. 2d 1273, 
1296 (1957) : 

“The problem attains proportion when viewed from the standpoint of the 
witness who appears before a congressional committee. He must decide at the 
time the questions are propounded whether or not to answer. As the Court 
said in Sinclair v. United States, 279 U.S. 263, 73 L. ed. 692, 49 S. Ct. 268, the 
witness acts at his peril. He is ‘* * * bound rightly to construe the statute.’ 
Id. 279 U.S. at 299. An erroneous determination on his part, even if made in 
the utmost good faith, does not exculpate him if the court should later rule that 
the questions were pertinent to the question under inquiry. 

“Tt is obvious that a person compelled to make this choice is entitled to have 
knowledge of the subject to which the interrogation is deemed pertinent. That 
knowledge must be available with the same degree of explicitness and clarity 
that the Due Process Clause requires in the expression of any element ‘of a 
criminal offense. The ‘vice of vagueness’ must be avoided here as in all other 
crimes.” 

The proceeding in the case at bar could not culminate in a criminal prosecution 
for contempt of Congress. Nevertheless, if the respondents were held in civil 
contempt and imprisoned for failure to obey the broad directive of the court or 
to answer questions outside the proper scope of the Commission’s inquiry, they 
would be deprived of liberty without due process of law, just as in the Watkins 
ease. The rationale of the Watkins case is that it is a denial of due process 
to place a witness in the intolerable position of having to speculate at what 
point he becomes entitled to refuse to answer questions of a sweeping nature 
relating to a vague area of inquiry. 

The respondents herein have both personal rights and rights as judicial 
officers of Alabama. The subpoenas directed to them are broad and unrestricted. 
The court’s order is equally broad. The questions which were propounded by 
the Commission at its hearing show that the Commission, without informing 
the witnesses of any specific complaints, intends to inquire into motives, reasons, 
bases of judicial decision, and the mental processes by which the respondent 
registrars passed upon applications for registration as voters. The application 
of the United States Attorney General and the supporting affidavit of Gordon 
Tiffany as Staff Director show an intention to pursue an inquiry much broader 
than any reasonable interpretation of § 104(a) (2) would permit. 

It is submitted on the authority of the Watkins case, that to require respond- 
ents to submit to questioning in a vaguely defined area, at the risk of being. held 
in contempt for refusal, is a denial of the due process guaranteed by the Fifth 
Amendment. 


VI. A WITNESS CANNOT BE COMPELLED TO APPEAR AND TESTIFY AT A HEARING AT 
WHICH HE WILL BE SUBJECTED TO TELEVISION AND NEWSREEL CAMERAS, NEWS 
PHOTOGRAPHERS, LARGE CROWDS, AND THE LIKE 


The proceeding at which respondents were summoned to appear and testify 
was more in the character of a Roman circus than of a bona fide fact finding 
hearing. The room in which the Commission sat was crowded with television 
and newsreel cameras, news photographers, and a mob of spectators. Under 


#18 U.S.C. § 242. 
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such facts the case of United States v. Kleinman, 107 F. Supp. 407 (D.D.C. 1952) 
is directly in point. In that case the defendants were indicted for refusing to 
testify before a Senate Committee. Their only ground for such refusal was 
their “ ‘constitutional rights’ would be violated if compelled to testify while 
peing televised, with newsreel cameras and other ‘apparatus’ in operation.” The 
trial was before the court without a jury, and it was held that the refusal to 
testify was justified. The court said: 

“In the cases now to be decided, the stipulation of facts discloses that there 
were, in close proximity to the witness, television cameras, newsreel cameras, 
news photographers with their concomitant flashbulbs, radio microphones, a 
large and crowded hearing room with spectators standing along the walls, etc. 
The obdurate stand taken by these two defendants must be viewed in the con- 
text of all of these conditions. The concentration of all of these elements seems 
to me necessarily so to disturb and distract any witness to the point that he 
might say today something that next week he will realize was erroneous. And 
the mistake could get him in trouble all over again.” ™ 

It is true that the rules of the Commission provide that a witness may object 
to being subjected to such indignities, but such objection itself must apparently 
be made in the presence of the cameras. Furthermore, we call to the court’s 
attention that at the hearing to which respondents were summoned, although 
there was room for cameras, newsmen, spectators, and a counsel table for the 
Commission, no provision at all was made for counsel for the witnesses. Coun- 
sel for the witnesses simply had to take their place among the spectators. 


VII. EVEN IF THIS COURT HAS JURISDICTION TO COMPEL STATE OFFICIALS TO TESTIFY 
AND TO DELIVER STATE RECORDS, THE JURISDICTION SHOULD NOT BE EXERCISED 


The authority granted to the District Courts by Section 105(g) of the Act is 
not mandatory. District courts have broad judicial discretion in this as in pro- 
ceedings for the enforcement of administrative subpoenas, to refuse issuance 
or to modify the terms of the order. 

The general rule is stated in 8 Cyclopedia of Federal Procedure, § 26.19 as 
follows: 

“In such proceedings, the court possesses a reasonable discretion, in the exer- 
cise of which it may order that copies be furnished, or that examination or in- 
spection be permitted, without requiring that documents or records in question 
be removed from the place where they are ordinarily kept.” 

In N.L.R.B. vy. Cudahy Packing Co., 34 F. Supp. 538 (D. Kan. 1940), aff'd, 117 F. 
2d 692 (10th Cir. 1941), the Court declined to order the company to produce for 
the Board in Kansas City, Missouri, its payroll and employment records kept at 
its Kansas City, Kansas plant, but limited the order to a direction that repre- 
sentatives of the Board, together with a representative of the Company, be per- 
mitted to check the files and records at the offices of the Company. The Court 
said : 

“The act says the court shall have jurisdiction to issue an order requiring 
obedience to the Board’s subpoena. It does not say obedience shall be ordered as 
of course. Certainly the act contemplates that the court will exercise a rea- 
sonable discretion. Certainly also, the court has inherent power and authority 
over its own process to prevent abuse thereof, oppression and injustice.” Jd. 
at 61. 

In Application of Walling, 47 F. Supp. 255 (E.D. N.Y. 1942), an application for 
a subpoena duces tecum to produce books and records was refused, the court in- 
stead issuing an order permitting inspection at the respondent’s regular place 
of business during the hours of 2 to 5 p.m. on four days of the week. 

The court stated that “the petitioner was assumed to be more interested in 
obtaining information than in promoting a legal controversy,” and 

“It was suggested, and with reason as I believe, that if the petitioner could 
acquire the desired information without the interference with the conduct of 
the respondent’s business that would be entailed by the production of an im- 
pressive array of its records at a comparatively distant office, the ends of jus- 
tice to both the petitioner and the respondent would be served. In other words, 
that the power of subpoena was not arbitrarily to be enforced, if it had been 
needlessly invoked.” Jd. at 256. 


7 107 F. Supp. at 408. 
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In Goodyear Tire & Rubber Co. v. N.L.R.B., 122 F. 2d. 450 (6th Cir. 1941) the 
court reversed a sweeping order of the District Court enforcing a wholesale sub- 
poena of the N.L.R.B. for the production of employment records, saying: 

“We differ with the District Court in its view that the only question presented 
by the Board’s application is whether the subpoenas were regularly issued and 
duly served in accordance with the Board’s statutory power, and that there has 
been a refusal to obey. The statute does not require the District Court to issue 
the order, but simply gives it jurisdiction to issue. The enforcement of the sub- 
poena is thus confided to the discretion of the District Court, which is to be 
judicially exercised. We think that the review in this case extends no further 
than the determination as to whether or not there was an abuse of its discretion. 
Applying this rule, we think that it was open to the company to contend that the 
documents called for do not relate to the particular matter in question; that this 
contention made in the answer raises an issue of fact for determination by the 
court, and if determined in its favor, that the application of the Board as to docv- 
ments found not so to relate should be dismissed upon the merits. Interstate 
Commerce Commission v. Brimson, supra, 154 U.S. at page 490, 14 8S. Ct, 1125, 
388 L. Ed. 1047.” Jd. at 453. 

In Gretsky v. Basso, 136 F. Supp. 640 (D. Mass. 1955) the court limited an 
order on application of the Bureau of Internal Revenue Service for a subpoena 
duces tecum, to a right to inspect records on the premises, 

In U.S. v. Brody, 144 F. Supp. 749 (D. Mass., 1956), affd., 248 F 2d 378 (1st 
Cir.), cert. den., 354 U.S. 923, 1 L. Ed. 2d 1488 (1957), the court commented 
on its authority with respect to an order requested by the Secretary of the 
Treasury as follows: 

“The powers given to the district court are expressed in broad terms. Under 
§ 7604(b) ‘the judge * * * shall have power to make such order as he shall deem 
proper, not inconsistent with the law for the punishment of contempts, to en- 
force obedience to the requirements of the summons * * *.”’ Can it be doubted 
that under this clause the court has power to issue an order, following a re- 
fusal to obey a summons issued by a delegate, recasting the witness’ obligation 
in less onerous terms?” Jd. at 751. 

The application of the Attorney General to this court invokes the discretion- 
ary equity powers of the court. The order requiring the attendance of respond- 
ents and the delivery of state records is in the nature of a mandatory injunction, 
and even if the court has the power to issue such order, the question of whether 
or not to do so is within the sound discretion of the court. 

In the consideration of its responsibility in this case, the court will bear in 
mind these extraordinary facts: 

The Commission’s subpoena, and the order requested of this court, would 
remove from the bench and from his jurisdiction the sole Judge of a judi- 
cial circuit of the state, and detain him at the uncontrolled will of the 
Commission or even a fractional minority or “subcommittee”, without con- 
sideration or regard for the effect in depriving the public of the circuit 
of recourse to customary judicial remedy and procedure. 

The order would likewise require the removal from their official juris- 
dictions and functions of respondent registrars, also judicial officers of 
the state. 

The order would require removal and delivery to the Commission of 
official records of the State, in violation of the law requiring the records to 
be retained at all times at their official place of custody. 

The order would require the removal and delivery in violation of state 
law, of multitudinous official records not relevant to any specific complaint 
or legitimate inquiry, and far in excess of the capacity of the Commission 
to examine or process within the time allotted for the hearing, or any reason- 
able time. 

To the extent that the proposed order would require the testimony of wit- 
nesses before a minority of the Commission, it would deprive the witnesses 
of the minimal protection of the judgment of the Commission, of which 
a quorum is four members, with respect to whether proposed testimony 
might be defamatory or incriminating or should be impounded. 

The requirement of appearance by these respondents at Montgomery, 
subjected to television broadcasts and like flamboyant publicity contrived 
and staged by the Commission or its professional publicity agents as in the 
ease of the so-called “hearing’ on December 8, 1958, would constitute an 


abuse of process and a violation of due process of law. 
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In Railroad Commission v. Pullman Co., 312 U.S. 496, 85 L. Ed. 971 (1941), 
the Supreme Court held that although there was federal jurisdiction to enjoin 
the enforcement of an order by the Texas Railroad Commission, such jurisdic- 
tion should not be exercised. The court said: 

“Few public interests have a higher claim upon the discretion of a federal 
chancellor than the avoidance of needless friction with state policies * * *” 
Id. at 500, 85 L. Ed. at 974. 

After citing cases in which this principle was applied, the court further said: 

“These cases reflect a doctrine of abstention appropriate to our federal system 
whereby the federal courts, ‘exercising a wise discretion,’ restrain their au- 
thority because of ‘scrupulous regard for the rightful independence of the state 
governments’ and for the smooth working of the federal judiciary.” Jd. at 
501, 87 L. Ed. at 975. 

And in the case of Alabama Public Service Commission v. Southern Ry., 341 
U.S. 341, 349, 95 L. Ed. 1002, 1009 (1951), in which the court held that federal 
jurisdiction should not be exercised, the court said: 

“Equitable relief may be granted only when the District Court, in its sound 
discretion exercised with the ‘scrupulous regard for the rightful independence 
of state governments which should at all times actuate the federal courts,’ is 
convinced that the asserted federal right cannot be preserved except by granting 
the ‘extraordinary relief of an injunction in the federal courts.’ Considering 
that ‘[f]ew public interests have a higher claim upon the discretion of a federal 
chancellor than the avoidance of needless friction with state policies,’ the usual 
rule of comity must govern the exercise of equitable jurisdiction by the District 
Court in this case.” 

A concise statement of the rule is found in 11 Am. Jur., Const. Law, § 174, at 

. 870: 

, “Among the matters which are implied in the Federal Constitution, although 
not expressed therein, is that the National Government may not, in the exercise 
of its powers, prevent a state from discharging its ordinary functions of gov- 
ernment. This corresponds to the prohibition that no state can interfere 
with the free and unembarrassed exercise by the Federal Government of all 
powers conferred upon it. In other words, the two governments, national 
and state, are each to exercise its powers so as not to interfere with the free 
and full exercise of the powers of the other. Therefore, whenever the Federal 
power is exerted within what would otherwise be the domain of state power, 
the justification of the exercise of the Federal power must clearly appear.” 

Under these circumstances, the proposed wholesale seizure and removal of 
public records and interference with the state’s judicial process and officers 
cannot reasonably be viewed as necesSary or appropriate to a bona fide investi- 
gation of facts. It is submitted that this court should refuse to sanction or 
assist any such proposals, not only as beyond the intent or power of Congress, 
but as a matter of comity, in the exercise of a wise discretion. 

This conclusion is overwhelmingly emphasized by the essentially non-func- 
tional and admittedly political character and purpose of the Commission, on 
the one hand, as contrasted with the vital judicial and public functions of 
the state officers for whom these sweeping subpoenas are sought. 

The punitive and necessarily inflammatory effect of the procedure upon the 
individuals, in subjecting them to the degrading part of side-show puppets, as 
well as the availability of all testimony to the Attorney General for purposes of 
prosecution, are themselves sufficient ground for refusing to sanction this effort 
to exalt over the judiciary of the State of Alabama a temporary investigating 
agency of the Federal executive, apparently wholly insensitive to the implications 
and consequences of its actions in creating irremediable friction and resentment 
in a crucial area of our federal system. 

Respectfully submitted. 

JOHN PATTERSON, 
Attorney General of Alabama, 

For All Respondents. 

CHAUNCEY SPARKS, 
For Respondent George C. Wallace, as Judge of the Third Judicial Circuit 

of Alabama. 

Jos. F. JOHNSTON, 

On Behalf of the Alabama State Bar, as Amicus Curiae. 


DECEMBER 31, 1958. 
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CERTIFICATE OF SERVICE 


I hereby certify that I have filed a copy of the above and foregoing brief on 
the Honorable Hartwell Davis, United States District Attorney for the Middle 
‘District of Alabama, Attorney of Record for the applicant prior to the filing 
hereof. 

, Of Counsel for Respondents. 





IN THE DISTRICT COURT OF THE UNITED STATES FOR THE 
MIDDLE DISTRICT OF ALABAMA, NORTHERN DIVISION 


(Civil Action No. 1487-M) 


IN RE: GEORGE C. WALLACE, W. Stokes, Sr., GRADY Rogers, E. P. Livineston, 
M. if. Page AND J. W. SPENCER 


OPPOSITION TO MOTIONS TO VACATE AND TO QUASH 


Comes now the United States by its attorneys and opposes respondents’ motions 
to vacate the order of this Court and to quash subpoenas, and in support of such 
opposition respectfully submits the following. 


STATEMENT OF FACTS 


On October 23, 1958, the Commission on Civil Rights, an agency of the Federal 
Government, created by Public Law 85-315, 85th Cong., 2d Sess., announced 
that it would hold hearings in Montgomery, Alabama, on December 8, 1958, to 
investigate complaints by citizens of the United States concerning deprivations 
of the right to vote by reason of race or color. It was further announced that 
voting records of several counties of the State of Alabama would be sought for 
use in these hearings. This announcement was widely publicized in the press in 
Montgomery, in Alabama generally, and throughout the United States. 

On October 21, 1958, two agents of the Commission, who had been directed by 
the Commission to inspect voting records in Alabama, requested the respondent 
E. P. Livingston, registrar of Macon County, to grant them access to the records 
maintained by him. This request was refused. On the following day it was 
reported that the refusal had been made on the advice of Attorney General John 
Patterson, and that “Patterson also advised other Alabama boards to close their 
registration books to agents of the Civil Rights Commission.”* Accordingly, 
the Commission made no further informal requests for access to voting records 
in the state.* 

On or about October 29, 1958, and on or about November 21, 1958, respondent 
George C. Wallace, Judge of the Third Judicial Circuit of the State of Alabama, 
impounded the voting records of Bullock and Barbour Counties, two of the 
eounties which were the object of the Commission investigation. Subsequent 
thereto, on December 1 and 2, 1958, the five registrars named in this suit were 
served with subpoenas directing them to appear before the Commission and to 
bring certain voting records. Judge Wallace was served with a similar sub- 
poena on December 4, 1958. 

On December 3, 1958, the Commission held its hearing in Montgomery. Judge 
Wallace did not appear. The five registrars named in this suit appeared but re- 
fused to give testimony under oath and failed to produce the records called for 
in the subpoenas. On application by the Attorney General of the United States, 
this Court, on December 11, 1958, entered an order requiring each of the six re- 
spondents to appear before the Commission or any authorized sub-committee 
thereof on December 19, 1958, and “then and there to produce the records called 


1£.g., Montgomery Advertiser, October 24, 1958 (headline story); New York Times, 
October 24, 1958 (p. 14, cols. 2-4), 

2 Montgomery Adv ertiser, October 22, page 1, cols. 6-8. See also Birmingham News, 
October 21, 1958. 

3'To this effect is the following statement made by the Commission and reported by the 
Montgomery Advertiser (October 24, 1958, page 1) : 

“While the Commission has hoped that it might be able to collect the facts necessary for 
a complete report on voting complaints received from the state of Alabama through the 
cooperation of local and state officials, its field representatives on Monday were denied 
access to registration records by Macon County officials acting on the advice of the 
Attorney General of Alabama.” 





for | 
befo' 
afor 


subp 
subs 
of t 
func 
cons 
dict 
whi 
eith 
Wal 
judi 
that 
con! 
rect 
tion 


anc 
It v 





dle 
ing 


ON, 


ons 
ich 


ral 
to 
ns 
nat 
for 
in 


ent 
rds 
yas 
hn 
eir 
ly, 
rds 


ent 
na, 
the 
ant 
are 

to 
ub- 


lige 
re- 
for 
es, 
re- 
tee 
led 


Les, 
ws, 
the 
for 
the 


led 
the 


CIVIL RIGHTS—1959 2805 


for in the subpoenas heretofore served on each of them and to give testimony 
before said Commission, or authorized sub-committee thereof, touching on the 
aforesaid matter, * * *” 

Subsequently, motions to vacate the order of December 11 and to quash the 
subpoenas issued by the Commission were filed on behalf of the respondents. In 
substance, the following contentions are made in these motions: Enforcement 
of the subpoenas would constitute an invasion of state sovereignty and of the 
functions of the state; it would violate the principle of comity; and it would 
constitute an improper inquiry into judicial acts; this Court is without juris- 
diction ; state law forbids the removal of the records sought from the county in 
which they are located; the registrars no longer have custody of the records 
either because they resigned or because the records were impounded; Judge 
Wallace, who impounded the records, is not amenable to process because he is a 
judicial officer ; the registrars, too, are judicial officers. It should be pointed out 
that respondents do not contend that the records here involved are private or 
confidential. Nor is it alleged for what purpose Judge Wallace impounded the 
records or that there was any purpose to the impounding order or the resigna- 
tion of the registrars other than to obstruct the functions of the Commission.* 

On December 17, 1958, this Court postponed the date and time for the appear- 
ance of respondents before the Commission to January 9, 1959 at 10:00 A.M. 
It was further ordered that the cause be set for hearing on January 5, 1959. 


THE GOVERNMENT’S POSITION 


It is important to state at the outset precisely what it is the Government 
is and is not attempting to do. The Government has no intention or desire 
to interfere with a legitimate use of any of the voting records. It is and 
always has been willing to accommodate its interests with the legitimate in- 
terests of the State. It has never sought and it does not now seek perma- 
nent custody of the records. It is our position that there is no reason why 
the interests of both the Commission and the State cannot be served without 
interference with the functions and responsibilities of either. If the respond- 
ents are acting in good faith, a mutually acceptable arrangement can be 
worked out guaranteeing to each side such access to the documents in ques- 
tion as not to interfere with any legitimate needs of the other side. 

The respondents to date have made no effort whatever to cooperate in good 
faith with the Commission or its agents. The fact is that the five respondent 
registrars refused to be sworn and testify and that respondent Wallace re 
fused even to appear at the hearing.’ The lack of a mutually acceptable pro- 
gram of access to the records is directly attributable to this wholly negative 
and obstructive attitude of the respondents. By their refusal to cooperate 
either before or at the hearing the respondents have made it impossible for 
the Commission to propose a suitable arrangement which would protect the 
legitimate rights of both sides. This lack of agreement in turn made neces- 
sary the issuance of the subpoenas and the instant court proceeding. Be it 
emphasized that the Federal Government is willing, as it always has been, 
to make appropriate arrangements with the state officials to insure whatever 
mutual accommodation of interests may be equitable. Moreover, we would not 
oppose such reservation or limitation of the order of this Court or the subpoenas 
issued by the Commission as this Court might deem necessary to protect the 
legitimate interests of the state, if at the same time the Commission and its 
agents would be guaranteed reasonable access to the voting records. In short, 
the Government is willing to make every reasonable effort to avoid inter- 
ference with the legitimate functions of the state. In fact, the position of the 
Government is designed to avoid and eliminate interference and conflict. 

On the other hand, the pleadings filed on behalf of the respondents indicate a 
reliance on the position (1) that they are immune from process issued by this 
Court and by the Commission, and (2) that they need make no effort to reconcile 


4Some of the allegations, such as that compliance with the subpoenas would work a 
hardship because the records are too voluminous or because Judge Wallace has other press- 
ing duties are factual matters to be determined at the hearing. The fact that this Court 
has granted a hearing disposes of the contention that the order should not have been 
entered ex parte. 

5 Indeed, the press has widely reported that Judge Wallace would “jail any Civil Rights 
Commission Agent who tries to get voter registration records he has impounded.” See 
Alabama Journal, December 5, 1953, Page 1, Col. 1-2; see also Montgomery Advertiser 
December 6, 1958, Page 1, Col. 5-8. And the registrars were advised by Attorney General 
Patterson to refuse to cooperate with the Commission in any way. 
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the interests of the parties. As we shall demonstrate in the remainder of this 
memorandum, this view is wholly fallacious. Moreover, it is submitted, the 
legal and factual issues of this case should be considered in the light of this 
background: of the uncooperative attitude taken by the respondents as against 
the constructive approach displayed by the Government. 


ARGUMENT 


I. THE AUTHORITY OF THE COMMISSION TO SUBPOENA VOTING RECORDS IS 
BEYOND QUESTION 


A. The legislative power delegated to the Federal Government by the Fifteenth 
Amendment clearly permits Congress to provide for inspection of voting rec- 
ords in connection with an investigation of alleged discriminatory voting prac 
tices. Thorough investigation by the Civil Rights Commission of “allegations 
* * * that certain citizens of the United States are being deprived of their right 
to vote and have that vote counted by reason of their color, race, religion, or 
national origin” ”’ is an essential preliminary step in the process of effective en- 
forcement of the rights guaranteed by the Amendment. Accordingly, a pro- 
vision for such investigation must be considered an integral part of enforcement. 
And since voting records are a principal source of evidence in any such in- 
vestigation, legislation providing for access to them is “appropriate legislation” 
within the meaning of section 2 of the Amendment.’ 

Moreover, it is clear that Congress has in fact delegated to the Commission 
the power to inquire into voting records and to issue subpoenas for that purpose, 
Not only is such a power essential if the Commission is to fulfill its duty of in- 
vestigating alleged violations of voting rights, but Congress has specifically 
granted to the Commission the power to issue subpoenas to compel the produc- 
tion of “written or other matter,’’ and federal courts have been granted juris- 
diction to enforce these subpoenas. The states must, of course, yield to this 
expression of the will of Congress, since the Act was passed in proper exercise 
of a power specifically delegated to the federal government. See Ez parte 
Siebold, 100 U.S. 371. Accordingly no state law ean stand as a barrier to the 
functions of the Commission. See Kohl v. United States, 91 U.S. 367, 374. 

B. Nor is there any merit to respondents’ suggestion that enforcement of the 
subpoenas would constitute an invasion of the sovereignty of the state. The 
concept of state sovereignty is embodied in the Tenth Amendment, which pro- 
vides that these powers are reserved to the states which have not been “dele 
gated to the United States by the Constitution, nor prohibited by it to the 
states.” In other words, where some other Article of the Constitution or an 
Amendment either delegates to the United States a power or function or pro- 
hibits the states from exercising a power or function, the reservation clause of 
the Tenth Amendment becomes inapplicable. 

This case involves the very powers which the Constitution says are not re- 
served to the states. Section 1 of the Fifteenth Amendment “prohibited * * * 
to the states” the power to deny or abridge the right of citizens of the United 
States to vote on account of race, color, or previous condition of servitude. 
Section 2 of the same Amendment “delegated to the United States” the power to 
enforce this prohibition by “appropriate legislation.” See United States v. 
Reese, 92 U.S. 214, 218; United States vy. Darby, 312 U.S. 100, 124; Fernandez v. 
Wiener, 326 U.S. 340, 362. 

The fact that state voting records are here involved does not alter these prin- 
ciples. In several decisions the federal courts have upheld the right of a grand 
jury investigating possible violations of federal voting statutes to subpoena or 
impound ballots, voting machines, registration books, and other voting records. 
For example, in In re Cohen, 62 F. 2d 249 (C.A. 2), the President of the Board 
of Elections of New York City was held in contempt for refusal to produce voting 
records and machines to a federal grand jury. His defense was based upon the 
sovereign status of the State of New York and the Tenth Amendment. On 





* Civil Rights Act of 1957, Sec. 104(a)(1), 71 Stat. 633, 42 U.S.C. 1975c(a) (1). 

7In enacting the legislation here considered Congress may also be said to have acted 
pursuant to its power “to enforce, by appropriate legislation.” the Fourteenth Amendment 
right to “equal protection of the laws” and, with respect to the election of federal officials, 
to pass “necessary and proper” legislation for the execution of Articles I and II of the 
Constitution. However, in view of the explicit and dispositive apnlicability of the 
Fifteenth Amendment, and in view of the similarity of the arguments which can be made 


with respect to these other two constitutional powers, it would seem unnecessarily 
redundant ot dwell on the latter. 
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appeal, the conviction was upheld. The Court of Appeals pointed out that (62 
F. 2d at 251): 

“These records are relevant to any investigation by a federal grand jury as 
to whether citizens have been deprived of their right to vote, or as to whether 
their votes have not been counted. Such records are the very strongest evi- 
dence of the voted and how many votes were counted.” 

The court noted that New York law did not prevent the production of the ree- 
ords and machines, but went on to state that, in any event, “so far as the statutes 
of the United States forbid interference with the right of suffrage * * * they 
are paramount and supersede any state legislation that is conflicting.” See 
also, United States v. Ponder, 238 F. 2d 825 (C.A. 4), and In re Nessey, 45 Fed. 
629 (N.D. Ark.), These cases indicate that where voting records are relevant 
to a federal investigation, a claim that state law forbids production will be of 
no avail, the states have no basis for refusing to produce voting records when 
needed for the purpose of effectuating a constitutional objective of the Con- 
gress. Clearly, as indicated above, this would be true with respect to the 
proposed investigation by the Civil Rights Commission. 

There is no basis for distinguishing in this respect between the powers of a 
grand jury and those of an independent commission. In either case, the au- 
thority to investigate is derived from the will of Congress. It is quite clear that 
Congress has authority to delegate the subpoena power to such commissions. 
E.g., 1.0.0. v. Grimson, 154 U.S. 447 (upholding power of federal court to issue 
order compelling obedience to I.C.C. subpoena): cf. Endicott Johnson Corp. v. 
Perkins, 317 U.S. 501, 510 (subpoena power granted to Secretary of Labor for 
use in investigations into violations of the Walsh-Nealey public contracts act 
held “clearly within the limits of Congressional authority”). In each case the 
only pertinent consideration is whether the material sought is relevant to the 
investigation the body has been authorized to conduct. Clearly, voting records 
are relevant to the investigation which the Civil Rights Commission has under- 
taken. 


II, NEITHER JUDGE WALLACE NOR THE REGISTRARS ARE EXCUSED FROM COMPLIANCE 
BY VIRTUE OF JUDICIAL OR QUASI-JUDICIAL STATUS 


A. General 


It has been demonstrated in Point I above that the State of Alabama has no 
power to interfere with the legitimate Federal function which the Commission 
seeks to perform. This proposition applies equally to all branches of the state 
government, including the Judiciary. There is no concept of judicial privilege 
or immunity or of separation of powers which militates to the contrary. 

Legislation enacted pursuant to ‘the Federal Constitution is binding on all 
state officials; it applies to any arm of the state body politic, including the 
courts. In Ex parte Virginia, 100 U.S. 339, the court articulated in the follow- 
ing terms the rule that the meaning of “state” in the Fourteenth Amendment 
comprehends the totality of state government (100 U.S, at 34e) : 

“lit has] reference to actions of the political body dominated a State, by 
whatever instruments or in whatever modes that action may be taken. A state 
acts by its legislative, its executive, or its judicial authorities. It can act in no 
other way. The constitutional provision, therefore, must mean that no agency 
of the State, or of the officers or agents by whom its powers are exerted, shall 
deny to any person within its jurisdiction the equal protection of the laws.” 
[Emphasis supplied.] 

The reach of the Fifteenth Amendment is of course equally broad, and legis- 
lation enacted by Congress with a view to enforcing that Amendment is equally 
binding on all arms of the state, including the Judiciary. 

In a variety of situations it has been held that state action, in whatever form, 
will not be permitted to prevent the exercise of federal power. For example, in 
United States v. Peters, 5 Creech 115, the Court held that reliance on a state 
statute could not justify a refusal to abide by a federal court judgment. Accord, 
Harrison v. St. Louis & San Francisco R.R., 232 U.S. 318, 328. Similarly, in 
Dietsch v. Huidekoper, 103 U.S. 494, it was decided that a federal court could 
enjoin the enforcement of a state court judgment in order to protect its own 
prior judgment in the same matter. In Faubus v. United States, 254 F. 2d 797 
(C.A. 8), cert. denied, — U.S. — (October 13, 1958), it was held that the Gov- 
ernor of Arkansas could be enjoined from interfering with a federal court order. 
Accord, Sterling v. Constantin, 287, U.S. 378. And the House of Representatives, 





2808 CIVIL RIGHTS—1959 


in connection with its investigation of the Hayes-Tilden election, held state 
officials in contempt and jailed them for their refusal to surrender state elec. 
tion records, notwithstanding the claim that these officials had quasi-judicial 
eapacity and that their actions were not subject to review by the Federal au- 
thorities. Eberling, Congressional Investigations (1928), pp. 241-245; Cong. 
Rec. 44th Cong. 2d Sess., pp. 668, 677, 1065, 2148. Thus, it is beyond question 
that a legitimate federal function is immune from executive, legislative, or 
judicial interference by the state. If neither a state legislature’s enactment, nor 
a state court’s judgment, nor a state governor’s or other state official’s actions, 
ean stand in the way of a federal court order, then a state court judge should 
not have the power to do so. 

These rules also dispose of the suggestion that because of the doctrine of the 
separation of powers as Executive commission has no authority to interfere 
with the functions of a member of the Judiciary. As is demonstrated on pp. 
11-17, infra, no interference with a judicial function of the respondent is here 
involved. But in any event, the doctrine of the separation of powers applies only 
as between branches of the same sovereign. It cannot be carried over into the 
area of conflicts between a branch of the Federal Government with a different 
branch of the state government. To demonstrate that this is true one need only 
to contrast Kendall v. United States, 12 Pet. 522, with Faubus v. United States, 
supra, and Sterling v. Constantin, supra. In the Kendall case, the Supreme 
Court stated (12 Pet. 610) that the President of the United States is beyond the 
reach of any other branch of the Federal Government.*” Undoubtedly, this is so 
because of the separation of powers. On the other hand, both Governor Faubus 
of Arkansas and Governor Sterling of Texas were held amenable to process 
issued by a federal court. Since the separation of powers doctrine which bars 
the federal courts from interfering with the President cannot be extended to 
confer a like immunity upon a state governor, there is no reason to suppose 
that the same doctrine, where it prohibits a Federal Executive agency from 
interfering with a federal court, does immunize state judges. In both instances, 
the branches of the Federal Government are held immune from each other be- 
cause of their co-equal status; but in both instances, too, the immunity is not 
extended to a branch of government which (1) is a part of another sovereign, 
and (2) by virtue of Art. VI of the Constitution is made inferior in any sphere 
in which both sovereigns legitimately operate. 

In sum, it is clear that judicial status does not confer a privilege upon a 
state official to disregard the positive command of the Fifteenth Amendment; 
and that such status does not give immunity from inquiry duly authorized by 
Section 2 of the Amendment. In case of conflict between functions conferred by 
the Amendment and functions delegated by the state, the Amendment prevails. 

Beyond that, however, as concerns the instant case, no conflict actually exists 
between any judicial function of the state of Alabama and the duties of the 
Commission. 

B. The Status and Functions of Judge Wallace 


Although it is sometimes said that a judge is immune from responsibility for 
acts done in his official capacity,’ the true rule is that only judicial acts and deci- 
sions are not subject to review or control. Bradley vy. Fisher, 13 Wall. 335. It 
must be clearly borne in mind that for purposes of this case no judicial act or 
decision of Judge Wallace need be questioned. It may be assumed that the order 
impounding the election records of Bullock and Barbour Counties was entirely 
proper in every respect.° For the Commission subpoena is not for present 
purposes attacking the legality of the “judicial” act of issuing the order of im- 
poundment. Rather what is involved here is the issue of whether the records, 
having been impounded, should now be made available for access by the Com- 
mission. This issue, while it is a judicial issue, is not one that is within the 





8 Except by way of impeachment. 

°F.g., Gay v. Heller, 252 F. 2d 313 (C.A. 5); Tate v. Arnold, 223 F. 2d 782 (C.A. 8); 
Peckham v. Scanlon, 241 F. 2d 761 (C.A. 7). 

%# Although there is nothing in respondent Wallace’s motion to indicate for what pur- 
pose the records were impounded. It may well be that the sole or principal purpose was 
to obstruct and frustrate the function of the Commission. If that was the purpose, then 
its bad faith nature would certainly subject it to inquiry by this Court irrespective of its 
judicial character. In the present posture of this case, Judge Wallace has the burden of 
proving that there was a lawful purpose. If he is unable to do so, his affirmative defense 
that the records are needed for a legitimate state use must fail at the threshhold. 
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competence of Judge Wallace to decide. As the Supreme Court stated in Tarble’s 
Case, 13 Wall. 397, 407: 

“Whenever, therefore, any conflict arises between the enactments of the two 
sovereignties, or in the enforcement of their asserted authorities, those of the 
National government must have supremacy until the validity of the different 
enactments and authorities can be finally determined by the tribunals of the 
United States. This temporary supremacy until judicial decision by the National 
tribunals, and the ultimate determination of the conflict by such decision, are 
essential to the preservation of order and peace, and the avoidance of forcible 
collision between the two governments.” 

In other words, the only judicial issue which must now be decided is whether 
the records, having been impounded by the state (acting through one of its 
judges) should be made available for inspection to the Federal Government 
(acting through a commission established by Congress). That issue is the issue 
of comity, and it must be decided by this Court." While it may well be a proper 
judicial function of Judge Wallace to impound records,” it is a judicial function 
of this Court to determine whether impounded records should be made accessible 
to the Federal Government. 

Moreover, Judge Wallace is not being subjected to an accounting for a court- 
room or other judicial decision but he is merely being called upon to produce 
or make available evidence to an investigating commission authorized by Con- 
gress.“ As previously indicated, no interference with state proceedings is in- 
volved; the compulsory process was issued to him in his capacity as custodian. 
Cf. Ex parte Virginia, supra (the character of the agent does not determine the 
character of the function). Accordingly, like all other persons who have rele- 
yant information, he has on obligation to make it accessible upon demand to the 
authorized agency.* 

Even in the absence of a federal interest, the general duty to furnish evidence 
would necessitate production of the records. See Wigmore, Evidence (3rd ed.) 
§§ 2372(3), 2878, 2192, 2198. In State v. Donovan, 129 N.J.L. 478, 488, 30 A. 
2d 421, 427, the court held that inferior-court judges are subject to subpoena by 
a higher court, citing White Mountain Freezer Co. v. Murphy, 78 N.H. 308, to 
the effect that: 

“The duty rests upon every citizen to disclose, when called upon, facts within 
his knowledge essential to the administration of justice. Judges are not exempt 
from the performance of this duty and as a class are necessarily impressed with 
its importance.” 

Any possible inconvenience to Judge Wallace in the performance of his official 
duties can of course be avoided by an appropriate order of this Court which 
takes into account the obligations of both the Judge and the Commission. 


C. The status of the registrars 


Obviously if, as demonstrated above, Judge Wallace may be compelled to 
comply with the subpoena, notwithstanding his judicial position, then the regis- 
trars have no basis for objection on the ground that they are judicial officers. 
But, in any event, it is quite clear that under Alabama law the registrars are 
not judicial officers, nor, perhaps even more to the point, do they perform 
judicial functions. 

It is true that Alabama Code 1940, Title 17, Section 24, provides that “‘regis- 
trars are judicial officers and shall act judicially in all matters pertaining to the 
registration of applicants.” Amendment XCI to Section 181 of the Alabama 
Constitution of 1901, captioned ‘Voters’ Qualification Amendment” contains a 
proviso that members of the board of registrars “are hereby constituted and 
declared to be judicial officers, to judicially determine if applicants to register 
have the qualifications hereinabove set out.” * ° 





“4 The problem of comity is discussed in Point III, infra. 

12Although there is some doubt even on that score. See Title 18, Section 124 of the 
Alabama Code. 

13The subpoena also appears to contemplate the eliciting of testimony from Judge 
Wallace. Any objection that the testimony sought relates to matters having to do with 
the performance of a judicial function could be raised at the hearing. However, there 
is no reason to assume that any question subject to this objection would be asked. Com- 
Pliance with the subpoena duces tecum would require no testimony. 

4 Cf. In re Investigation of Circuit Judge, 93 So. 2d 601 (Sup. Ct. Fis.) wherein the court 
decided that a Bar disciplinary committee could issue a subpoena to a circuit judge for the 
purpose of an investigation within its authority. 

5 This Amendment was adopted in 1951 after the previous so-called Boswell Amendment 
was set aside in Dawia vy. Schnell, 81 F. Supp. 872 (S.D. Ala.), aff’d, 336 U.S. 933. 
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However, it appears that registrars are given this designation only because 
they are called upon to “judge” whether or not an applicant is qualified to be 
registered as an elector. The purpose is to afford registrars an area of discre- 
tion in permitting or refusing registration. The “discretion” in the registrars 
is calculated to place upon an applicant who has been refused registration the 
burden of “showing arbitrary action.” Malone v. Jones (1921) 219 Ala. 236, 
122 So. 26. Otherwise, by decisions of the Supreme Court of Alabama, registrars 
constitute administrative boards and do not exercise judicial functions. Boswell 
v. Bethea, (1942), 242 Ala. 292, 295, 5 So. (2d) 816; Hawkins v. Vince, (1947) 
240 Ala. 165, 30 So. (2d) 451. It should be noted that both of these cases (and no 
later decisions have been found) were decided prior to the 1951 Constitutional 
amendment; however, they were decided in light of Section 25 of Title 17 of the 
Alabama Code, which also states that registrars are “judicial officers and shall 
act judicially in all matters pertaining to registration of applicants.” In the 
Bethea case the Supreme Court of Alabama set forth in extenes the proposition 
that the functions of the registrars are identical with the functions of an admin- 
istrative agency making quasi-judicial determinations. In support of its holding 
the Court cited at length decisions of the United States Supreme Court dealing 
with Federal administrative agencies, in considering the nature of judicial re 
view of the decisions of such agencies. 

In any event, regardless of their nominal status under state law, registrars 
cannot be given an immunity from the exercise of a federal function such as that 
involved in this case. Otherwise, assuming respondents’ contentions to be cor- 
rect, any state legislature could deprive Congress of the power to pass “ap- 
propriate legislation” to enforce the Fifteenth Amendment, simply by turning 
over their whole election process to “judges.” 

Moreover, with respect to production of voting records the function of regis- 
trars is clearly not judicial. They are merely custodians. The judicial charae- 
ter of a particular function must be determined by the nature of that function 
and not by the characterization of the agent. In Hw parte Virginia, 100 U.S. 339, 
an assertion was made that a state judge who selected jurors for the ensuing 
term of court was performing a judicial act. The Court flatly rejected this con- 
tention pointing out that any state agent could legitimately fulfill this function 
and need not be a judge. The mere fact that a judge was performing this func- 
tion was irrelevant. Similarly, these registrars as custodians are performing 
no judicial act. Under no view of the law can they be held to be immune from 
Commission subpoena. 


Ill, IN THE CIRCUMSTANCES OF THIS CASE THE PRINCIPLE OF COMITY DOES NOT 
PRECLUDE THE ISSUANCE OF A SUBPOENA 


A. The principle of comity is a judicial rule designed to prevent conflicts 
between sovereigns. It prohibits interference with the judicial machinery “™ 
of a sovereign which has assured custody or control of a person or res which 
is the subject matter of litigation. It must be emphasized, however, that in the 
present case, insofar as the records impounded by the state court are con- 
cerned, the request of the Commission does not abrogate any right based upon 
the concept of comity, inasmuch as there is no conflict other than that which 
the state has needlessly created. Since it is apparent that the records in question 
may be used by the Commission without intruding upon the legitimate functions of 
the state court, there is no necessity which requires that the Commission defer its 
investigation of those records. Indeed, in view of the fact that the Commission 
is an agency created for a limited life,” necessity would seem to preclude delay. 
The Commission is, of course, willing to accommodate the interests of the state 
by arranging to use the records at such times as, in the view of this Court, its use 
will not inconvenience the state. Had the state officials indicated a willingness to 
make such an arrangement— instead of refusing to testify or even to appear—the 
present litigation could easily have been avoided. To the extent that the state, 
acting through its officials, has indicated an unwillingness even to consider a 
reasonable scheme for accommodating the interests of another sovereign, it has 
denied the existence of any principle of reciprocity and mutual good will which 
would require the other sovereign to defer to its interests. It would be absurd in- 
deed to permit the state to invoke the rule of comity to protect it from a conflict 





1 The comity argument of respondents does not apply at all to the records which are not 
impounded by state court. 


27 It is due to go out of existence on November 8, 1959. 
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created solely by its own unreasonable and unnecessary refusal to cooperate 
with the sovereign against which it wishes to apply that rule. 

B. The cases in which the principle of comity has been invoked (see, ¢€.g., 
Vorell v. Heyman, 111 U.S. 176) are inapposite. Thus in Penn General Gas Co. 
v. Pennsylvania ex rel. Schnader, 294 U.S. 189, the Supreme Court said (at 
198) : 

“While it is often said that of two courts having concurrent jurisdiction in 
res, that one first taking possession acquire exclusive jurisdiction [citations 
omitted], it is exclusive only so far as its exercise is necessary for the control 
and disposition of the property. The jurisdiction does not extend beyond the 
purpose for which it is allowed, to enable the court to exercise it appropriately 
and avoid unseemly conflicts.” [Emphasis added.] Accord, e.g., Wabash R. 
Co. v. Adelbert College, 203 U.S. 38, 54; United States v. Klein, 303 U.S. 276; 
231; cf. Ex parte Turner, Fed. Cas. No. 14,246. 

Where the disposition of property is involved it is obvious that the decree of 
ene court may render the decree of another court entirely ineffective. The 
potential conflict is patent. See United States v. Bank of New York and Trust 
Co., 296 U.S. 468. It is to take care of such situations that the rule has been 
established that the court “first taking possession acquires exclusive jurisdic- 
tion.” But in the present case there is no such conflict. Inspection by the 
Commission will not affect the proceedings in the state court. The records 
obviously may be used by both the state court and the Commission without 
interference with the power or effectiveness of either. Here there is no 
necessity which requires a federal court to restrain officials from taking 
appropriate action in order to avoid ‘unseemly conflicts.” Such restraint, in 
the circumstances of the instant case, would constitute acceptance and encour- 
agement of an unreasonable refusal to accommodate the interests of the Fed- 
eral Government. State officials cannot be permitted to employ in justification 
for their actions a conflict which they have created and which it is well within 
their power to eliminate. 

In short, the rule which the Government urges this Court to apply is a very 
limited one. It is that where evidence in the custody of a state court is sought 
by the Federal Government a federal court may invoke its power to compel the 
state court to grant access to the evidence at such times and in such a manner 
that there will be no interference with any function of the state. 

Cc. This rule may well exclude situations where a private party seeks to 
obtain evidence for use in a private law suit. See In re Moody, 10 F. Supp. 
825 (J. 9., Tex.). Such a case is easily distinguishable on the ground that the 
private interest asserted does not rise to the dignity and importance of the 
public interest asserted by the Federal Government in its obligation and duty 
to enforce the Fifteenth Amendment by appropriate legislation. 

In analogous situations the Supreme Court has indicated that the restrictive 
rules which forbid interference with the judicial machinery of the sovereign 
first assuming jurisdiction are not inflexibly applied where the United States 
asserts a paramount interest.” For example, in Leiteg Minerals, Inc. v. United 
States, 352 U.S. 220, the Court held that 28 U.S.C. 3233 (which forbids the 
issuance of an injunction to stay state court proceedings) does not apply where 
the United States is the plaintiff. The Court stated that the statute would 
be limited so as to prevent a “frustration of superior federal interests that 
would ensue from precluding the Federal Government from obtaining a stay 
of state-court proceedings. * * *” (352 U.S. at 226). It is interesting to note 
that the policy underlying the statute there favored is the same as that under- 
lying the rule of comity. Wells Fargo € Co. v. Taylor, 234 U.S. 175, 183. In 
other words, the role of comity, being a rule of self-limitation, is inapplicable 
where the sovereign rights of the United States and the supremacy of its con- 
stitutional duties are in jeopardy. It should not be applied here. 

D. Another factor exists in this case which is not present in the usual comity 
situation. Normally, the Federal authorities and the state court have parallel 
objectives which are focused upon a single res. The typical case is that of 
the prisoner sought by both sovereigns for infractions of the laws of both. In 
such a situation, the rule of avoiding unnecessary conflict with respect to the 
single, indispensable object is both necessary and salutary. But in the instant 
case, the objectives of the two sovereigns are not parallel. On the contrary. 


18 The comity rule does not apply in situations where the federal courts “exercise juris- 
diction for the purpose of enforcing the supremacy of the Constitution and the laws of the 
United States.” Covell v. Heyman, 111 U.S. 176 at 179. 
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The Commission’s purpose is to determine whether the state and its officials 
have been denying to citizens of the United States their rights under the Four- 
teenth and Fifteenth Amendments. The state is the object of the federal 
inquiry; it is not a competitor in a purpose to attach jurisdiction to a third 
party. 

Clearly, the object of the inquiry should not be permitted to set up an inter- 
est of its own in evidence necessary to the inquiry in order to defeat that 
inquiry altogether. An official who is being charged with falsifying documents 
in his possession cannot refuse to permit inspection of those documents on 
the ground that they are official papers immune from scrutiny. The same 
principle applies here, in the sense that comity cannot be set up by the state 
as a barrier to a legitimate federal inquiry into state conduct.” 


IV. REGISTRARS ARE NOT EXCUSED FROM COMPLYING WITH A SUBPOENA DUCES TECUM 
ON THE GROUNDS THAT THEY ARE NO LONGER REGISTRARS, AND THAT THE DOCU- 
MENTS IN ISSUE ARE BEING HELD BY THIRD PARTIES 


The fact that two registrars have resigned their offices does not relieve 
them of the duty of complying with the subpoena.” Title 17, Section 22 of the 
Alabama Code states, as regards the term of office of a registrar: 

“Terms of Office: 

“The registrars so appointed under this article may be removed at the will 
of the appointing board, or a majority of the members thereof, at any time, 
with or without cause, with or without giving their reasons therefor; and if 
not so removed, the registrars may hold office for four years from the time of 
their appointment and until their successors are appointed.” [Emphasis added.] 

In previous cases where officials have attempted to avoid the responsibili- 
ties of their offices by resignation, the courts have held that resignation does 
not terminate the duties of an official where the applicable statute specifies that 
he remains in his office until his successor is appointed or qualified. In Badger 
v. United States, 93 U.S. 599, where an Illinois statute provided that an of- 
ficer held his office until his successor had taken an oath and was qualified” 
the court held that the auditors’ resignation did not terminate their responsi- 
bilities, saying (93 U.S. at 604) : 

“So we think, where a person being in an office seeks to prevent the per- 
formance of its duties to a creditor of the town, by a hasty resignation, he must 
see that he resigns not only de facto, but de jure; see that he resigns his of- 
fice not only, but that a successor is appointed. An attempt to create a vacancy 
at a time when such action is fatal to the creditor will not be helped out by 
the aid of the courts.” 

A similar holding is found in United States v. Justices of Lauderdale, 10 Fed. 
460, where justices of the peace resigned to avoid a court order requiring 
them to levy taxes. The court held that, by the state law in issue, the 
justices of the peace were responsible to perform their duties “until their 
successors were appointed.” The justices were held in contempt but penalty 
was suspended and they were given another chance to comply with the mandamus. 

Applying the foregoing precedents to the Alabama statute which provides that 
the term of a registrar in office is “four years and until his successor is ap- 
pointed,” it would appear that the registrars could not effectively terminate 
their responsiiblities until their successors had been appointed.” 

Clearly, if the registrars are invested with the responsibilities of their 
office until successors are appointed, they remain subject to the order of this 
Court to appear and to produce documents. 





19 Of. Yonley v. Lavender, 21 Wall. 270, 282: 

“Tt is possible, though not probable, that State legislation * * * might * * * discrimi- 
nate injuriously against the creditor living outside of the State; but if this should unfor- 
tunately ever happen the courts of the United States would find a way, in a proper case, 
to arrest the discrimination, and to enforce equality of privileges among all classes of 
claimants, even if the estate were seized by operation of law and intrusted to a particular 
jurisdiction.” 

2” This argument addresses itself specifically to the production of records. As demon- 
strated elsewhere the obligation to give testimony exists regardless of the duty to produce. 

21The officers in the case were county auditors who resigned; no new auditors were 
Sopetntet. and therefore a creditor was left without any recourse for the payment of his 

ebt. 

22 The fact that the Alabama statute states that the registrar ‘“‘may” rather than “shall” 
hold office for four years does not distinguish it from the above-cited cases. In Cooper v. 
Hawkins, 226 Ala. 288, 147 So. 432, the Supreme Court of Alabama indicated that the word 
“may” was used to make it clear that a registrar might be removed from office peremptorily. 
aeaerets the rationale of the Badger and Lauderdale cases is not at all affected by the 
wording. 
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With respect to those registrars who claim that they no longer have posses- 
sion and control, it is sufficient to state that this is a matter which must be 
demonstrated to the satisfaction of this Court. 

Apart from the foregoing consideration, the registrars’ refusal to be sworn 
is entirely without justification. The nature of a subpoena is not merely to 
command attendance, but attendance and testimony. The party subpoenaed 
has no choice in this respect. He may refuse to answer questions or produce 
documents on the ground of privilege, but has no right to refuse to be sworn, 
where as here the subpoena is at least prima facie legal. 

Voting records may be removed from their respective counties 

Respondents contend that under Alabama law voting records may not be re- 
moved from the county in which they are located and that accordingly they were 
not subject to be produced at the Montgomery hearings. The short answer is that 
the federal Civil Rights Act permits the Commission to subpoena voting records 
from any place within a State.” Accordingly, any State law conflicting with this 
power must give way and the records must be produced. But in any event there 
appears to be no objection under Alabama law to the production of voting records 
at any place within the State.* 

Title 7, Section 3 (1955 Supp.) of the Alabama Code forbids removal of court 
records from a county, but this section relates only to judicial records (which is 
the chapter heading), such as those which are filed in the various courts in par- 
ticular cases. But this section has no application to records kept by voting 
registrars. Such records are prepared and kept pursuant to the provisions of 
Title 17, dealing with Elections, and pursuant to Amended Section 121 of the 
Alabama Constitution (Amendment XCI). There is no provision in this Title 
or in the Constitutional Amendment which would indicate that voter registra- 
tion records are to be considered judicial records within the intendment of 
Title 7, Section 3. 

Nor is this rule affected by the fact that Judge Wallace impounded some of 
the records. Title 7, Section 3 provides that “no records or papers of any court 
must be removed out of the county * * * unless by order of the court * * *.” 
But this provision seems to refer to pleadings and other such formal records, and 
not to evidence. Moreover, removal from the county for the purpose of accom- 
modating an important federal interest would not violate the purpose of the 
statute inasmuch as even Section 3 specifically contemplates removal in some 
circumstances “by order of the court.” 

In any event, if this Court should hold otherwise, the Government would be 
willing to make use of the records without removing them from the county in 
which they are located.” 

CONCLUSION 


Wherefore, it is respectfully submitted that the motions to vacate should be 
denied and that all respondents be required to appear, testify, and produce 
records at the hearing of the Commission in Montgomery on January 9, 1959. 


W. WILSON WHITE, 
Assistant Attorney General. 
HARTWELL DaAvIs, 
United States Attorney. 
JOSEPH M. F. Ryan, Jr., 
Attorney, Department of Justice. 
I hereby certify that I have served a copy of the foregoing on John M. 
Putterman, Attorney General of the State of Alabama, and Attorney for George 
G. Wallman, et als by handing same to him on this December 31, 1958. 


HARTWELL Davis, 
United States Attorney. 





Section 102(k) of the Act clearly contemplates that a subpoenaed party may be com- 
pelled to testify and to produce records at a hearing held anywhere within a state 

* Respondents do not rely on secrecy or confidentiality of such records and of course 
could not do so. Cf. Davis v. Schnell, supra; Pope v. Howie, 227 Ala. 154, 156, 149 So 
222. ; 

2% This would also meet the claim that the voting records are voluminous and that trans- 
porting them would create a hardship. Again, because of respondents’ lack of cooperation 
such physical problems could not heretofore be discussed. But they, too, may of course be 
considered in any order of the Court granting the Commission reasonable access. 


x 





